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PREFACE. 


Thb  great  interest  which  has  attached  to  the  question 
recently  raised  as  to  the  nature  and  effect  of  the  ceremony 
of  Confirmation  of  the  Election  of  Bishops^  and  to  the 
functions  of  the  Metropolitan  therein^  has  induced  the 
Editor  of  these  Notes  to  append  to  the  present  volume 
a  Report  of  two  cases  (one  in  each  Province),  in  which 
opposition  to  the  Confirmation  of  two  Bishops  was 
offered :  comprehending  the  forms  of  proceeding  (according 
to  modern  practice),  the  decisions  of  the  Archiepiscopal 
authorities  upon  the  question  of  the  right  of  Opposers  to 
be  heard,  and  a  summary  of  the  conflicting  opinions  of 
four  Judges  of  the  Court  of  Queen's  Bench,  in  deciding 
upon  the  Rule  nisi  for  a  Mandamus  to  the  Ecclesiastical 
authorities  to  hear  and  determine  upon  the  Opposition. 

THOMAS  THORNTON. 
Aprii,  1848. 
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MICHAELMAS  TERM,  1846. 


9tcnogatite  (ffourt  of  <ffantetftuts» 

NOVBMBER  6.  lit  Sets. 

Wild  v.  Reynolds. — Motion^  ex-parte, — The  testatrix,     Whereates- 

Mrs.  Maria  Reynolds,  died  10th  May,  1845,  having  »"a^e  *^*'«»    '^y^^* 

a  will,  dated  15th  October,  1825,  the  purport  of  which  is  bequeathed  the 

to  bequeath  some  small  leiracies,  includinfir  one  of  £10  to  her  'endue  of  her 

-,   _        111.  .iii.ii./.i  11     personal     pro- 

son  H.  R.,  who  had  been  provided  for  by  his  father,  and  the  perty  iq  trust 

whole  residue  of  her  personal  property  in  trust  for  her  three  ^?^,^'"^  ^  ^f' 
other  children.  These  children  died  in  her  lifetime,  one  of  (]*,ed  inherhfe- 
them  leaving  a  child.  After  their  death  (which  occurred  time  (prior  to 
before  1838,  though  this  fact  was  not  noticed  in  the  Case),  them 'leaving  a 
on  the  2nd  May,  1840,  the  testatrix  executed  a  codicil,  by  child,  and  after 
which  she  republished  the  will  of  1825.  The  executors  and  gcuted  a  codil 
residuary  legatees  in  trust  had  renounced;  the  surviving  cil.  in  1840,  re- 
son,  H.  R.,  who  lias  in  Australia,  had  been  cited,  and  the  wUl:'*— "Held* 
grandchild  now  prayed  administration  with  will  and  codicil  that  the  le^a- 

Jenner^  Dr.,  moved  as  above.  revived,  under 

the  33rd  sect, 
of     the     Act, 

Sir  H.  Jenner  Fust. — The  question  is,   whether   the  by  the  codicil. 

SSrd  section  of  the  Sutute  of  Wills  has  any  effect  upon  ^n^^^^it^'^™! 
the  disposition.       One  of  the    residuary   legatees  left   a  and    codicil, 
child,  and  therefore,  supposing  the  will  to  come  within  the  ^™",jc1iildL  **** 
SSrd  section,  the  grandchild  would  be  entitled  to  the  share 
of  her  parent  under  the  will.    It  is  impossible  to  contend, 
in  an  ex^parie  motion,  that  the  codicil  of  1840  brings  the 
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Nov.  6.       will  within  the  33rd  clause  of  the  Statute.     I  am  of  opinion 
yy^         that  the  legacies  to  the  deceased  children  have  lapsed,  and  are 
Beynolds.      not  revived  by  the  codicil  of  1840.*    The  grandchild,  a  party 
entitled  in  distribution  to  the  undisposed  of  residue,  is  enti- 
tled to  administration  with  the  will  and  codicil  annexed. 
Jennings,  Proctor. 


Wherea party,  In  the  Goods  of  Mary  Heslop,  Spinster,  dec. — 
tribition  "t o'^Ln  M^^^on,  ex-parte.  —  The  deceased  died  26th  September, 
intestate's    ef-  1844,  intestate,  leaving  several  cousins  germane,   her  only 

adrabi^tion'  "«**  *''"  '''"•  ^"  Ja»ua'-y.  1845,  one  of  them.  Mrs.  M.  F.  P., 
under  a  belief  took  out  administration  in  this  Court,  under  the  impression 
that  she  and  ^^g  alleged)  that  she  and  her  brother  were  the  only  next  of 
were  the  only  kin ;  but,  discovering  nine  others,  entitled  in  distribution, 

next  of  kin,  but,  liyine  in  the  province  of  York,  and  finding  that  it  would  be 

finding     there  *^  ^  ,        ,        '  ,       i  ,   ,         ,     .   . 

were  other  par-  necessary  or  proper  that  the  estate  should  be  admmistered 

ties  equally  en-  under  the  direction  of  the  Court  of  Chancery,  she  prayed 
titled,  and  that   ,         ,         ,    .   .         .  ,         ,         .1,,  ,     , 

the  estate  must  ^^^^  ^^^  admmistration  granted  to  her  should  be  revoked, 

be  administered  and  that  a  new  grant  misrht  be  made  to  another  party, 
by  the  Court  of  ^  -^         ,  ®.„.  ,       .        „  ^  , 

Chancery  (notT.  H.,  who  was  wilimg  to  take  it,  all  parties  consenting. 

having  inter-  Xhe  portion  of  the  property  left  to  M.  F.  P.  was  small,  and 
plied  for  a  rel  she  had  not  intermeddled  with  the  effects. 

vocation  of  her  Addams,  Dr.,  moved  to  that  effect. 

grant,andanew 

grunt  to  one  of 

the  other  par-  Sir  H.  JennerFust. — The  Court  is  asked  to  do  what  I  am 

willing  to  take  "®^  aware  I  have  any  power  to  do,  namely,  to  revoke  an  ad- 
it, the  rest  con-  ministration  properly  granted.  What  ground  am  I  to  assign.^ 
Court*  refused  '  s^^"^*^  ^^  sorry  to  establish  such  a  precedent  without  strong 
to  revoke  an  ground  for  revoking  an  administration  properly  granted, 
properTv'ffrant-  ^^^^^^^  *  party  has  misunderstood  her  own  rights.  I  cannot 
ed.  do  it ;  I  cannot  revoke  an  administration  properly  granted, 

Dec.  17.  *  In  V.  C.  Wigram's  Court,  in  Winter  v.  Winter,  where  the  testator, 

by  his  will,  in  183.3,  bequeathed  a  legacy  to  his  son,  who  died  in  1838, 
leaving  issue,  and  in  1839  made  a  codicil,  not  affecting  the  legacy  to 
his  son,  and,  in  all  other  respects,  confirmed  the  will ;  His  Hovoos 
held,  that  the  codicil,  by  republication,  made  the  will  speak  as  if  exe- 
cuted in  1839,  and  the  legatee  having  died  after  the  Wills  Act  came  into 
operation,  the  bequest  to  him,  in  a  will  after  that  date,  had  not  lapsed, 
and  his  executrix  was  entitled  to  it  under  the  33rd  section  of  the  Act 
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Witb  iB^outt  Of  2IIimtralti;« 

9nd  Seu,  November  11. 

Saifi^^A      The  "Charlotte  Wylie," — Causey   hy  Act  on  Peli- 

*^*""*'S?**  *^^ /iwi. — ^This  was  an  action  by  Commander  Layton,  the  officers 

one  of  her  Ma-  ^  _,  j       ' 

jestyli  ships  on  and  crew  of  her  Majesty's  sloop  Cygnet,  to  recover  cora- 

the    coast    of  pensation  for  salvage  services  rendered  to  the  brig  Charlotte 

meeting  with  a  Wylie.     The  brig  sailed  from  this  country  in  July,    1844, 

merchant  ve«-  ^j^hi  ^  cargo,  for  the  coast  of  Africa,  where  she  delivered 

of  whidh   and  ^^i*  cargo,  and  took  in  part  of  a  cargo  home,  and  with 

oneofthe  crew  that   portion   was   returning,  when,   on  the  I4fth  of   No- 
were  sick,  and  ,  ,  /t»      i  v         i  /r.     •  i_x 
the  mate  was  vember,  the  master  (Hands)  and  a  seaman  (Smith)  were 

incompetent  to  seized  with  the  African  fever,  and  a  signal  of  distress  was 
put' his  sailing^  hoisted,  which  brought  the  Cygnet  to  her  assistance.  Capt. 
master  and  two  Layton  boarded  the  brig,  and  removed  the  master  and  the 
hoard  to  navi-  •^^^  seaman  to  her  Majesty's  ship,  sending  his  gunner  and 
gatehertoEng-  three  seamen  to  assist  in  navigating  her.  The  vessels  pro- 
^ed*  to  claim  needed  together,  the  sloop  occasionally  towing  the  brig,  till 
salvage  on  be-  the  20th,  when,  on  their  arrival  at  Prince's  Island,  whither 
hfs  officere  Md  *^^  ^M^^^  ^as  bound,  Mr.  Collier,  her  sailing  master,  was 
crew.  sent  on  board  the  brig  to  take  charge  of  her  to  England  ; 

and  the  gunner  and  one  of  the  crew  of  the  Cygnet  returned 
to  her  irom  the  brig.  The  vessels  then  parted  company, 
the  Charlotte  Wylie  proceeding  to  England,  where  she 
arrived,  with  Mr.  Collier  and  the  two  seamen  of  the  Cygnet 
on  board,  on  the  SOth  of  January,  1845.  On  the  part  of  the 
owner  of  the  brig  it  was  contended  that  the  hands  on  board 
her,  when  the  master  left,  were  sufficient  to  navigate  her 
home ;  that  the  mate  (Turner)  was  competent  to  take  charge 
of  her;  that  Mr.  Collier,  the  master  of  the  Cygnet,  was  put 
on  board  the  brig  without  necessity ;  that  he  was  ill  at  the 
time,  and,  in  fact,  was  sent  to  England  on  the  brig  for 
the  sake  of  his  health.  It  was  further  stated  that  Mr.  Col- 
lier and  the  two  seamen  signed  the  ship's  Articles,  and  their 
pay  and  wages  had  been  claimed  from  the  owner,  and  paid 
to  the  paymaster  of  the  navy.  Under  these  circumstances, 
it  was  urged  that  if  the  service  was  a  salvage  service  at  all 
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(cQOttdering  that  Queen's  Bhipt  and  officers  were  bound  to      Non  11. 
asiut  British  merchant  vesseb),  it  was  one  entitled  to  a  very      /^tZIii- 
I     una]]  recompense.    On  behalf  of  the  salvors  it  was  argued        W^ 
I     that  the  services  rendered  were  of  considerable  value  to  the 
I     ihip  and  cargo ;  that  Mr.  Collier  was  sent  on  board  the  brig 
'  I     I7  ^P^  Layton,  at  the  request  of  the  roaster,  who  had  cer- 
i     liied  tluit  there  was  no  person  on  board  capable  of  navi- 
I      pting  her ;  that  the  Cygnei  had  only  eighty  hands  left^  ten 
r     Aaving  gone  with  prises  to  Sierra  Leone;  and  that  the 
I      sllqgations  respecting   Mr.  C<dlier's  illness  were  untrue^ 
Mr,  Collier  himself  denying  in  his  affidavit  facts  sworn  to 
by  Tomer,  as  well  as  the  capability  of  the  latter  to  take 
charge  of  the  vessel.    The  amount  of  the  property  was 
about  £lpSOO,  namely,  the  ship  £500,  and  the  cargo  £800 ; 
but  there  was  some  dispute  whether  freight,  primage^  and 
insurance  should  be  deducted. 

Sir  /•  Dod$fm,  Q.A.,  and  Addamt^  Dr.^  for  the  salvors,  Akguiimt. 
contended  that  the  service  was  one  of  salvage,  the  property 
being  in  peril,  through  the  illness  of  the  master,  and  the 
incapacity  of  the  mate,  who  was  unable  even  to  assist  in 
taking  an  observation. 

Harding  and  Baii/ard,  Drs.,  for  the  owner. — The  ser- 
vice was  so  slight^— -the  supply  of  two  men  and  a  sailing- 
master  to  a  vessel  having  a  mate  and  a  sufficient  crew^ — 
that,  had  it  been  rendered  by  a  private  ship,  it  would  be 
entitled  to  a  very  slight  reward ;  and  the  remuneration  to 
salvors  in  the  public  service  is  always  less  than  to  those  in  a 
private  situation.     The  *' Rapid"* 

Dr.  Lubhinoton. — It  is  now  admitted  that  a  service  has  Judgmxkt. 
been  rendered  to  the  vessel  proceeded  against,  and  that  the 
real  question  is,  what  ought  to  be  the  amount  of  compensa- 
tion which  it  would  be  fit  to  decree  ?  That  admission  has 
been  very  properly  and  discreetly  made  by  the  Counsel,  and 
the  Court  has  only  to  regret,  and  deeply  it  does  regret^  that 
this  cause  should  have  been  conducted  upon  a  different 
principle,  and  that  thereby  a  very  considerable  and  unneces- 

*  3  Hagg.  A.  R.  419. 
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Not.  11.      sary  expense  has  been  incurred,  which  must  fall  upon  the 
Ch^htu    ®^"«'•• 

WyUe.  In  order  to  ascertain  the  amount  of  compensation  to  be 

given,  it  is  necessary  to  have  some  constat  of  the  value  of 
the  property.     I  repeat  what  I  said  at  the  commencement  of 
the  Argument^  that  where  there  is  any  dispute  as  to  the 
value  of  the  property  itself,  the  proper  course  is,  to  take  out 
a  Commission  of  Appraisement ;  but  where  there  is  no  dis- 
pute as  to  the  value  of  the  property  itself,  but  whether 
certain  deductions  may  be  made  according  to  law, — where 
the  question  is  one,  not  of  fact,  but  of  law, — a  Commission 
of  Appraisement  is  unnecessary,   because  the  very  same 
question  might,  and  in  all  probability  would,  arise  after  the 
Deductions  Commission  of  Appraisement.     The  question   of  law   is, 
the  value  of  the  ^^^^^^^  ^^  deductions  the  owner  proposes  to  make  from 
property.  that  which  he  admits  to  be  otherwise  the  value  of  the  cargo, 

are  fit  and  proper.  In  all  cases  of  salvage,  those  who  con- 
duct the  service  are  entitled  to  have  the  value  of  the  whole 
property  stated, — ^that  is,  the  ship,  freight,  and  cargo ;  and 
where  the  freight  is  included  in  the  cargo,  they  have  it  de 
foctOf  though  not  in  the  same  manner  as  where  the  freight 
is  considered  as  a  separate  and  distinct  item.  Now  there  is 
no  less  a  sum  than  £590,  as  stated,  to  be  deducted  for 
"  freight,  primage,  and  insurance."  With  regard  to  freight, 
if  it  be  deducted  from  the  value  of  the  cargo,  it  must  be 
taken  afterwards  as  a  separate  item,  on  which  the  Court  is  to 
decree  salvage,  and  as  no  dispute  is  raised  between  the 
owners  of  the  ship  and  the  owners  of  the  cargo,  this  item 
cannot  be  allowed.  With  respect  to  primage,  I  am  not 
aware  that  that  has  ever  been  considered  as  a  deduction : 
and,  most  assuredly,  insurance  cannot  be  allowed.  I  must 
take  the  value  of  the  ship  and  the  cargo  together,  on  which 
salvage  is  to  be  decreed,  at  about  £1,300. 
Titleof  H.M.'s  Dr.  Bay  ford  has  called  the  attention  of  the  Court  to  the 
ocers  o  -  principle  adopted  by  my  predecessors  in  the  allotment  of 
salvage.  No  doubt  that  principle  is  true,  and  I  trust  I  shall 
not  lose  sight  of  it  in  the  determination  of  this  case.  It  is 
the  duty  of  her  Majesty's  officers  to  render  assistance,  and 
they  do  not  risk  any  property  belonging  to  themselves  when 
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tbej  perfonn  a  service  of  this  kind,  though  they  incur  a      Not.  11. 
re^xmsibility  ;  and  they  do  not  suffer  a  loss  of  their  own       ckarhiu 
dme,  because  if  the  service  be  properly  undertaken,  they        W^^ 
leodve  their  ordinary  pay.     But  that  they  are  entitled  to 
nlfsge  (subject  to  these  considerations)  is  a  point  fully 
admitted  in  this  Court — indeed,  it  was  solemnly  decided  in 
Bj  earliest  days  by  Lord  Stowell,  in  the  well-known  case  of 
m  East  Indiaman.* 

Let  us  consider  what  are  the  undisputed  facts  in  this  case.  The  facts. 
The  undisputed  facts  are  these  : — This  vessel  having  been 
00  the  coast  of  Afiica,  and  taken  in  a  part  of  her  cargo^  it 
vas  determined  to  proceed  immediately  homewards,  and 
not  to  attempt  to  complete  her  cargo.  While  so  proceeding, 
the  master  and  one  of  the  seamen  were  taken  ill ;  a  signal  of 
distress  was  hoisted,  and  both  the  master  and  the  seaman 
were  removed  on  board  the  Cygnet.  The  seaman  there  died^ 
and  the  master,  long  after  the  two  vessels  had  parted,  reco- 
vered from  that  which  was  a  very  dangerous  illness.  The 
next  fact  in  the  case,  though  not  of  great  importance,  is, 
tiiat  Davidson,  the  gunner  of  the  Cygnet,  and  three  men, 
were  put  on  board  the  Charlotte  Wylie.  While  the  two  ves- 
sels were  proceeding  together  on  their  way  to  Prince's 
Island,  the  Cygnet  took  the  brig  in  tow.  A  third  and  more 
important  fact  is,  that  Mr.  Collier,  the  roaster  of  the  Cygnet, 
was  put  on  board  the  Charlotte  Wylie,  to  conduct  her  to 
England ;  and  two  of  the  crew  of  the  Cygnet  accompanied 
him,  and  were  placed  on  the  ship's  books,  and  they  navi- 
gated the  vessel  to  England. 

Now,  it  is  not  necessary  for  me  to  decide  a  question 
mooted  in  this  case,  whether  the  two  seamen  who  were  put 
00  board  this  vessel,  having  signed  the  Articles,  are  entitled 
to  salvage  or  not.  It  is  too  unimportant  a  point  to  be  worth 
a  minute  investigation,  and  besides,  the  distribution  of  this 
ttlvage  must  be  governed  by  other  and  different  rules  from 
ordinary  salvage ;  by  the  Act  of  Parliament  and  the  Procla- 
mations which  her  Majesty  has  issued.  If  I  were  to  at- 
tempt to  decide  it,  it  is  a  question  of  so  small  an  amount, 

*  See  also  T:^  **  Mary  Ann,''  1  Hagg.  A.  R.  158. 
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Not.  11.  that  it  would  be  absolutely  insignificant.  But  very  much 
(^^^^  would  depend  on  the  question  whether  those  two  men 
W^  were  ever  discharged  from  the  Cygnet^  and  whether  the 
signing  of  those  Articles  was  or  was  not  a  legal  act.  It 
would  be  raising  a  question  requiring  great  consideration 
for  no  purpose  if  I  were  to  attempt  to  decide  these  points, 
respecting  which  I  have  no  information.  It  is  disputed  by 
the  owner,  whether  there  was  any  necessity  for  Davidson 
and  the  three  men  being  put  on  board,  and  it  is  alleged 
that  the  towing  was  superfluous.  This  is  a  small  part  of  the 
case ;  but  I  think  the  answer  is  this — that  the  original  crew 
of  the  brig  consisted  of  the  master  and  the  man  Smith  (who 
were  put  on  board  the  Cygnet)  and  seven  others,  and  it  is 
not  to  be  apprehended  that  a  merchant  vessel  would  have 
more  than  a  sufficient  crew ;  and  if  you  deduct  two  from 
nine,  you  leave  only  seven ;  and  the  probability  is — I  do 
not  say  certainty — that  some  inconvenience,  some  difficulty, 
would  be  incurred,  even  if  no  danger  could  actually  ensue  to 
the  vessel.  But  this  is  a  very  small  part  of  the  service^  and 
the  towing  is  stated  to  have  been  for  no  other  purpose  than 
to  accelerate  the  movements  of  the  Charlotte  Wylie,  and  save 
what  is  always  valuable,  the  time  of  her  Majesty's  ship. 

The  more  important  question  is,  whether  it  was  necessary 
or  not,  that  any  person  should  be  sent  from  the  Cygnet  for 
the  purpose  of  conducting  the  Charlotte  Wylie  to  England ; 
and  that  depends  upon  two  questions  of  fact ;  first,  whether 
or  not  the  crew  were  sufficient ;  and,  secondly,  whether  the 
mate  was  so  skilled  in  navigation,  as  to  be  perfectly  compe- 
tent to  conduct,  with  safety,  his  own  vessel  to  her  destined 
port.  Now,  independently  of  the  question  of  fact,  one  must 
consider  a  little  the  probabilities  of  what  would  be  done 
under  these  circumstances.  I  apprehend  that  it  forms  a 
part  of  the  instructions  of  every  one  of  her  Majesty's  ves* 
sels,  especially  on  the  coast  of  Africa,  that  they  shall  render 
assistance  to  British  vessels  in  distress,  whether  it  arises 
from  the  winds  and  waves,  or,  as  is  frequently  the  case,  from 
the  vessel  becoming  comparatively  in  a  state  of  danger,  in 
consequence  of  the  crew  having  been  affected  by  those  mala- 
dies which  are  known  to  prevail  in  that  region.    Indeed,  it 
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8t  be  in  the  reooUection  of  all  who  hear  me,  that,  within  Nov.  11. 
se  five  years*  there  were  two  vessels  the  subjects  of  pro-  Charlotte 
dings  here  for  salvage,  in  one  of  which  cases  every  one  WpHe. 
the  crew  had  died,  and  in  the  other  but  two  survived.  It 
>art  of  the  duty,  therefore,  of  an  officer  commanding  one 
her  Majesty's  ships  to  render  assistance  to  our  merchant 
aels ;  but  h^  he  any  motive  to  render  such  assistance 
:hoat  being  perfectly  satisfied  that  such  is  his  duty,  and 
it  the  circumstances  imperatively  require  it  ?  It  must  be 
!ollected  that,  on  the  coast  of  Africa,  it  is  absolutely 
i^essary  for  the  efficiency  of  every  one  of  her  Majesty's 
ps  engaged  in  the  suppression  of  the  slave-trade,  that  she 
Nild  retain  her  creW  in  full  efficiency,  for  they  are  ex- 
sed  to  two  particular  dangers  ;  one,  the  danger  of  sick- 
M  from  the  climate,  and  the  other,  that  which  occurs 
quently,  the  weakening  and  diminishing  the  number  of 
e  crew  by  sending  them  with  prizes  to  various  ports.  It 
not,  therefore,  to  be  supposed  that,  under  ordinary  circum- 
Doesy  any  one  of  her  Majesty's  officers  would  be  willing 
denroos  of  diminishing  his  crew  for  any  purpose. 
But  it  is  said  there  were  two  reasons  which  operated  on 
5  mind  of  the  commander  of  the  Cygnet ;  the  one,  his 
'n  benefit  and  advantage  in  effecting  this  salvage ;  and  the 
ler,  the  illness  of  Mr.  Collier,  the  master  of  the  Cygnet. 
>w,  unless  the  Court  were  satisfied  from  all  the  facts  of 
s  case,  that  there  really  was  sufficient  ground  for  imputing 
one  of  her  Majesty's  officers  the  being  actuated  by  a  cor- 
pt  motive  to  disregard  his  duty,  I  could  not  draw  such  an 
Terence ;  and  when  I  consider  the  trifling  amount  of  re- 
trd  that  can  come  into  the  pocket  of  Capt  Layton,  it  is 
sar  that  he  would  have  exposed  himself  to  the  inconve- 
mce  of  losing  his  master  (one  of  the  most  important  per- 
ns in  the  navigation  o£  the  vessel)  without  any  prospect  of 
equate  pecuniary  recompense.  With  regard  to  the  health 
Mr.  Collier,  the  statement  of  Dr.  M*Crae  shews  that  he 
IS  an  able  and  efficient  officer,  though  suffering  under  tem- 
irary  indisposition. 

As  to  the  incapacity  of  the  mate,  there  has  been  a  great 
9il  of  swearing  on  this  point ;  and  the  mate  himself*  if  he 

VOL.  V.  c 
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Nov.  II.      were  a  credible  witness,  unquestionably  speaks  to  his  own 
Chnhu       capacity  in  very  decided  terms.     But  it  is  impossible  to 
Wylie.        read  his  affidavit  without  perceiving  that  he  is  a  person 
utterly  regardless  of  the  facts  to  which  he  was  deposing,  for 
he  swears  to  matters  as  facts  which  were  utterly  beyond  his 
own   knowledge,    and  which  it  was  impossible  he  could 
have  any  means  of  knowing.     But  it  is  said,  and  this  argu- 
ment was  strongly  pressed,  that  when  this  vessel  arrived  in 
the  neighbourhood  of  St.  Michael's,  Collier  told  the  mate, 
that  if  he  did  not  get  better,  he  should  land  there,  and 
asked  him  whether,  in  case  he  did  so,  he,  the  mate,  could  take 
the  Charlotte  Wylie  home ;  and  the  mate  then  told  him  be 
was  quite  able  and  ready  to  do  so.     It  is  said  this  is  uncon- 
tradicted, and  that  the  party  is  entitled  to  the  full  benefit  of 
this  uncontradicted  fact.     I  entirely  concur  in  that  position. 
Now  let  us  look  at  the  value  of  the  fact.     It  is  this :  that 
the  question  was  asked  by  the  master^  under  the  apprehen- 
sion that  he  should  be  compelled  to  land  at  St.  Michael's, 
and  this  is  the  testimony  of  the  mate  to  his  own  capacity. 
But  for  several  weeks  before  their  arrival  at  St.  Michael's, 
Mr.  Collier,  a  master  in  her  Majesty's  navy,  had  been  sail- 
ing in  company  with  the  mate,  and  he  had  not  ascertained, 
as  a  matter  of  fact,  that  he  was  capable  of  taking  charge  of 
the  ship.    If  the  mate  were  so  competent,  the  fact  must 
have  been  known  to  Mr.  Collier.     I  do  not  think  it  neces- 
sary to  follow  this  up  more  minutely,    because   I  rather 
place  the  case  on  this  ground^  that,  in  all  probability,  addi- 
tional hands  were  necessary — for  the  number  deemed  neces- 
sary for  the  safe-conduct  of  the  vessel  had  been  diminished 
— and  not  only  so,  but  there  was  the  loss  of  by  far  the  most 
important  person  on  board  the  Charlotte  Wylie,  namely,  the 
master  himself. 
Claim    pro-      It  has  been  asked,  from  what  danger  this  vessel  was  res- 
nounced  for.      ^^  p     ^^iy,  from  the  danger  of  a  long  navigation,  with 
a  deficient  crew,  and  possibly  an  incompetent  master.  With 
respect  to  the  quantum,  I  am  of  opinion,  that  if  I  give 
£150, 1  shall  come  as  nearly  as  possible  to  the  justice  of  the 
case. 

Proctors :— /?o/A«iy,  for  the  salvors ;  NichoU,  for  the  owner. 
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Coit^tstors  <irourt  of  UonHotu 

November  18.  2nd  Sess. 

Fraber  v.  Fra8ER« — Cause. — This  was  a  suit  of  divorce     Diyoire    by 

promoted  by  Mrs.  Marianne  Eraser  against  Mr.  William  [^"  ^he'tufe 

Fraser,  her  husband,  by  reason  of  adultery  by  him  com-  against  the bus- 

mitted.    Mr.  Fraser,  not  having  appeared  to  the  Citation,  ^^f  met  by  a 

-         -      _        \    c^      ,         n  -rT         m  ,<>--.  V  recriminatory 

was  (aa  the  Fourth  Session  of  Easter  Term^  1844)  pro-  plea,     chaig- 

in  contempt,    and  the  Libel    was  admitted  in '"8.  adulteiy 
.  affainst      toe 

It  pleaded  the  marriage  of  the  parties  (Mr.  Fraser  wife:  the  wife's 


being  then  a  bachelor,  and  Mrs.  Fraser  a  widow,  named  charge  sustain- 
Blair)  on  the  7th  July,  1831 ;  their  cohabitation  till  the  band's  not  sua- 
year  1842,  and  the  birth  of  issue ;  that  Mr.  Fraser,  in  tained.— Testi- 
1839,  committed  adultery  with  a  young  woman  named  alleged  para- 
Harriet  Edwards,  in  the  Queen's  Bench  prison  (where  he  pour,  negativ- 
had  been  committed),  and  also  afler  his  discharge  from  against  tlie^v^. 
tbencey  in  the  latter  part  of  1839,  at  Greenwich ;  that  Mrs.  Such  a  person 
FfMer  had  no  knowledge  of  her  husband's  adultery  until  jJifnessTffis 
the  19th  February,  1844,  and  that  since  that  time  she  had  evidence  must 
had  DO  sort  of  intercourse  with  him.  with'^ry^reat 

Immediately  afler  the  admission  of  the  Libel,  Mr.  Fraser  caution. 
appeared,  and  being  absolved  from  his  contempt,  asserted 
an  Allegation,  which  was  admitted  without  opposition.     It     1845. 
pleads  as  follows  :—  •^*"-  *^ 

1 — 3.  The  marriage  and  cohabitation  of  the  parties.  4.  That 
Mr.  Fraser  was  a  barrister,  on  the  Western  Circuit,  and  attended 
the  Exeter  Sessions,  and  was  necessarily  absent  from  London  about 
four  months  in  each  year,  during  which  Mrs.  Fraser  usually  re- 
mained at  his  residence  in  Melbury  Terrace,  and  afterwards  in 
Meleombe  Place,  near  Dorset  Square,  where  she  was  surrounded 
by  her  relations  and  friends  ;  that  some  time  on  or  before  Decem- 
ber, 1840,  Mrs.  Fraser  formed,  unknown  to  her  husband,  an  adul- 
terous intercourse  with  W.  B.,  also  a  barrister,  and  an  intimate 
friend  of  Mr.  Fraser,  occupying  chambers  in  King's  Bench  Walk, 
Temple;  that,  during  Mr.  Fraser's  absences  from  home,  in  De- 
cember, 1840,  and  the  spring  of  1841,  she  frequently  wrote  to  and 
received  letters  from  W.  B.,  visited  him  at  his  chambers,  and  le- 
mained  alone  with  him  for  several  hours  together ;  that,  on  several 
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No?.  IS.  of  Atich  occatioDS,  divers  great  and  improper  familiarities  passed 
„  "^  between  them,  and  they  committed  adultery  together.  5.  That 
oHrr  raur,  ^^^^  yi§\tM  of  Mrs.  Fraser  were  usually  paid  about  seven  or  eight 
o'clock  in  the  evening,  and  frequently  once  or  twice  in  each  week, 
tnd  previous  to  such  visits,  W.  B.  frequently  ordered  a  fire  to  be 
lighted  in  the  bed-room,  which  joined  his  sitting-room,  and  coals 
to  be  placed  near  his  bed-room  fire,  whereas  usually  no  fire  was 
lighted  in  the  bed-room  ;  that,  upon  the  occasions  of  these  visits, 
Mrs.  Fraser  used  to  dress  so  as  to  conceal  her  person,  wore  a  veil 
over  her  ikoe,  and  knocked  at  the  outer  door  of  the  chambers  with 
A  gentle  single  knock ;  that  W.  B.,  who,  on  other  occasions,  never 
answered  the  door  himself,  upon  hearing  her  knock,  went  to  the 
door,  and  conducted  her  himself  into  his  sitting-room,  dismissed 
his  clerk,  and  remained  alone  in  the  chambers  with  Mrs.  Fraser; 
that,  upon  some  of  such  visits,  tbo  laundress  of  W.  B.,  by -his 
order,  fetched  dinner  and  other  refreshments  from  a  tavern,  and 
after  having,  by  his  orders,  placed  two  plates  upon  the  tray,  and 
given  it  to  him,  was  dismissed  for  the  night ;  that,  during  the  time 
Mrs. Fraser  was  in  his  chambers  with  W.B.,  he  would  allow  no  one 
to  enter  the  apartment,  but  kept  the  door  locked,  and  himself  car^ 
fled  into  the  room  the  dinner,  tea,  or  any  other  refreshment  which 
he  had  ordered ;  and  that  upon  such  occasions  they  committed 
adultery.  6.  That  the  visits  of  Mrs.  Fraser  to  the  chambers  of 
W.  B.,  accompanied  by  circumstances  similar  to  those  before 
pleaded,  were  renewed  in  the  autumn  and  winter  of  1841,  and  were 
continued  at  intervals  in  and  throughout  the  year  1842,  and  during 
the  former  part  of  1843,  and  that  on  many  of  these  occasions  they 
passed  the  night  together  in  the  chambers ;  that  in  the  summer  of 
1841,  and  for  many  months,  Mrs.  Fraser  was  under  the  influence 
of  a  cough  and  wheeaing  produced  by  asthma,  and  that  on  many 
of  the  norainga  fiUlowing  her  visits  to  the  chambeis,  her  voice, 
aA^ed  by  her  cough  and  wheeaing,  was  heard  while  in  oonversa- 
tkm  with  W.  B.  in  hit  be4*room ;  that  the  cap  and  apron,  and 
oilier  articlea  of  Mrs.  Fraaer*s  drets,  which  had  been  worn  by  her 
Ott  the  pr^Kediiiit  evejuiiig,  were  also  foand  on  aereral  of  such  mon- 
itt|ps  in  ihe  aittiag-roo«i,  and  that  the  bed  preaeoted  the  appearance 
of  two  persoaa  havittg  alepC  therein ;  mod  that  they  coBasittBd 
odvkeiT.  T*  That  oa  oae  occaaio««  iMrai>da  ilie  end  of  1841, 
>lr«  F»«  who  o«<qpied  chaaabera  oader  the  saaae  roof  with  W.  B., 
i»  Kine*«  Be^^  WaaV*  Teaip)e«  ka^peiMd  to  call  oo  hia  whtk 
Mrik  Franec  w«s  with  hiaa«  asd  tKai»  o«  s«ch  oocsuoa,  ahe  wai 
i<«rMed  Vy  Vi\  E.  ia  his  bed  n»on«  while  We  spoke  to  Mr.  Fiasor 
a«  iW  oMer  door  of  lus  chMMbcrs  a»d  dedi&od  on  iavitatioa  10 
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diBiitry  oa  tke  (rnmnd  of  being  •ngaged.  8.  Tbst,  daring  the  Hot.  19, 
wbole  period  pleaded  in  the  next  preceding  article,  Mrs,  Fraser,  "~^  ' 
apon  the  occasion  of  her  husband's  pro^Bssional  absences,  was  in  -«***'^-'"^*'^- 
the  habit  of  spending  her  evenings  from  home ;  that  she  used  to  go 
eat  alone,  which  she  had  nerer  before  done ;  freqoently  slept  from 
heese,  declaring  she  intended  to  sleep  at  Mrs.  Captain  Fraser's, 
and  oo  her  return  home  next  day,  told  her  serrant  she  had  so 
done,  whereas  she  never  did  sleep  there,  and  that  on  all  or  most 
of  such  oecasions  she  repaired  to  the  chambers  of  W.  B.,  and 
eommitted  odoltcry  with  him  there,  as  pleaded  in  the  next  pre- 
ceding article ;  and  that  on  several  occasions,  on  her  return  home 
after  such  absences,  her  own  pocket  handicercbief  has  been  miss- 
ing, and  instead  thereof,  a  pocket  handkerchief  belonging  to 
W.  B.  has  been  found  upon  her  person,  and  was  returned  to  him 
by  her  direction.  9.  That,  in  the  summer  of  1841,  during  the 
absence  of  her  husband  on  the  Circuit,  Mrs.  Fraser  hired  a  ready- 
furnished  cottage  at  Broadstairs,  where  she  went  with  her  children 
and  servants ;  that  she  was  there,  in  the  early  part  of  August, 
1841,  unknown  to  Mr.  Fraser  (except  as  after  pleaded),  joined  by 
W.  B.,  who  remained  there  on  a  visit  to  Mrs.  F.  until  the  26tb 
August,  when  he  accompanied  her  back  to  London ;  that,  during 
his  visit,  and  in  returning  to  London,  she  frequently  addressed 
W.  B.  as  ««My  dear;"  that  Mrs.  Fraser  and  W.  B.  used  fre- 
quently to  sit  up  alone  together  late  at  night,  and  after  they  had 
ordered  the  servants  to  go  to  bed  ;  that  on  a  morniDg,  during  the 
latter  part  of  such  time,  Mrs.  Fraser  went  into  the  bed-room  of 
W.  B.,  which  adjoined  her  own,  whilst  he  was  still  in  bed,  with 
only  her  night-gown  on,  and  a  loose  dressing-gown  over  it,  and 
having  brought  from  thence  one  of  the  children,  who  slept  in  the 
same  room  with  W.  B.,  and  given  it  to  the  nurse  to  be  dressed, 
returned  herself  into  the  said  bed-room,  and,  shutting  the  door 
after  her,  remained  therein  alone  with  W.  B.  for  a  considerable 
time ;  that,  on  the  22ad  of  the  said  month  of  August,  Mrs.  Fraser 
wrote  and  sent  by  the  post  to  Mr.  Fraser  a  letter,  in  which  she 
falsely  represented  to  him  that  W.  B.  had  come  to  Broadstairs  on 
the  (then)  last  evening  only ;  and  that,  on  many  occasions  during 
the  period  articulate,  they  committed  adultery.  10.  Exhibits  the 
letter  referred  to  in  the  preceding  article.  11.  That  on  the  6th 
October,  1841,  Mrs.  Fraser  was  confined  of  her  fourth  child  at 
her  residence  in  Melcombe  Place,  and  that,  very  shortly  after  her 
confinement,  Mr.  Fraser  was  obliged  to  attend  the  Exeter  6es- 
sbns;  that  within  a  few  days  after  her  confinement,  and  while 
Mr.  Fraser  was  so  absent  from  London,  W.  B.  called  upon  Mrs. 
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Not.  18.  Fraser  at  ber  house,  walked  up  into  her  bed-room,  and  remained 
~~~  alone  with  her  there ;  that  they,  on  such  occasion,  dined  alone 
JWiMry.Fra«er.  together  in  her  bed-room,  and  once  or  twice,  shortly  afterwards, 
they  again  dined  together  in  the  bed-room,  and  drank  tea  toge- 
ther, and  spent  the  evening  alone  together  there ;  that  W.  B. 
brought  Mrs.  Fraser  presents  of  money,  and  warm  stockings  and 
other  things,  and  from  and  after  such  time  became  a  very  frequent 
visitor  at  the  house,  such  his  visits  being  unknown  to  Mr.  Fraser, 
and  at  times  when  he  was  absent;  that  they  were  continued  during 
the  remainder  of  1841,  and  the  early  part  of  the  following  year, 
and  upon  such  occasions  Mrs.  Fraser  used  to  remain  alone  with 
W.  B.  for  hours  together,  having  previously  ordered  the  ser- 
vants to  shew  any  visitors  who  might  happen  to  call  into  another 
room ;  that  on  many  occasions  W.  B.  used  to  remain  alone  with 
Mrs.  Fraser  until  ten  or  eleven  o'clock  at  night ;  that  they  were 
observed  to  sit  and  recline  close  together  on  the  same  sofa,  and 
Mrs.  Fraser  appeared  to  be  greatly  disconcerted  whenever  aoy 
person  happened  to  enter  the  room  unexpectedly ;  that  great  and 
improper  familiarities  passed  between  them,  and  that  after  the  de- 
parture of  W.  B.,  Mrs.  Fraser's  hair  and  dress  appeared  much 
disordered;  and  it  pleads  adultery.  12.  That  from  and  after 
Whitsuntide,  1842,  Mr.  Fraser,  in  consequence  of  pecuniary  em- 
barrassments, absented  himself  from  home,  with  the  full  conseat 
of  his  wife ;  that  in  August  and  September  of  that  year,  Mrs. 
Fraser  (who  possessed  a  competent  fortune  to  her  separate  use) 
was  resident  at  Brighton,  with  her  children  and  servants,  without 
her  husband*8  knowledge ;  that  she  was  joined  there  by  W.  B., 
who  remained  with  her  at  Brighton  for  several  days,  dining  at  as 
hotel,  but  spending  a  large  portion  of  each  day  with  her,  remain- 
ing with  her  every  evening  till  late  at  night ;  that,  on  the  last  day 
of  his  being  there,  Mrs.  F.  and  he  dined  together,  and  in  the 
evening  Mrs.  Fraser  gave  all  her  servants,  except  the  nurse,  leare 
to  go  out,  of  which  they  availed  themselves,  and  that  she  after 
wards,  contrary  to  the  wish  of  the  nurse,  who  was  unwell,  sent 
her  out  on  a  message,  and  that  Mrs.  Fraser  and  \V.  B.  were  there- 
upon left  alone,  and  remained  alone  together  there  until  late  at 
night;  and  it  pleads  adultery.  13.  That,  shortly  after  W.  B.'s 
departure  for  London,  Mrs.  Fraser  went  thither  for  a  week,  leav- 
ing her  children  and  servants  at  Brighton ;  that,  upon  her  arrifsl 
io  London,  she  was  met  at  the  railroad  station  by  Thomas 
Smithard,  a  clerk  of  W.  B.»  with  whom  she  proceeded  to  W.  B/< 
chambers,  upon  reaching  which,  W.  B.  immediately  despatched 
his  clerk  for  refreshments ;  that,  upon  his  return,  Mrs.  Fraser  was 
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rithoat  her  bonnet  and  shawl,  and  aeated  at  a  desk  with  her  Kot.  18. 
onnet-cap  on ;  that  the  sofa  was  disarranged,  the  two  pillows  """^ 
eing  placed  at  one  end  of  it,  which  was  unusual,  and  W.  B.  ap-  ^^^'^^'^'^ 
reared  greatly  heated  and  excited ;  that  immediately  the  luncheon 
lad  been  placed  upon  the  table,  W.  B.  told  his  said  clerk  he  might 
^  away  for  the  day,  and  locked  the  outer  door,  remaining  him- 
elf  alone  in  the  chambers  with  Mrs.  Eraser;  that,  erery  day 
toring  the  week  of  her  stay  in  London,  Mrs.  Fraser  visited  W.  B. 
it  his  chambers ;  and  it  pleads  adultery.  14.  That,  in  June,  1842, 
kira.  Fraser,  without  making  any  communication  to  her  husband, 
rent  to  live  in  lodgings  in  York  Buildings,  New  Road,  where,  on 
he  9th  December,  1B42,  she  was  confined  of  her  youngest  child ; 
hat,  prior  to  her  confinement,  she  applied  to  W.  B.  for  an  old 
hirty  to  be  used  as  old  linen,  necessary  for  such  an  occasion,  and 
ilso  received  presents  of  money  from  him ;  that,  on  such  occa- 
ioDy  she  kept  her  bed  for  about  ten  days,  during  which  time  she 
illowed  W*  B.  to  visit  her  in  her  bed-room,  and  remain  with  her 
liere  for  &  considerable  time,  and  that  afterwards  he  was  con- 
ttantly  with  her  in  the  drawing-room,  where  a  sofa-bed  was  made 
ip  for  her,  and  that  throughout  her  illness,  W.  B.'s  conduct  to- 
irarda  her  resembled  that  of  a  fond  husband ;  that,  both  before 
ind  after  such  time,  W.  B.  frequently  visited  Mrs.  Fraser,  and 
iraa  in  the  habit  of  dining  alone  with  her,  and  of  remaining  alone 
rith  her  until  late  at  night;  that  they  were  repeatedly  heard  to 
f  ias  each  other,  and  that  he  continued  thus  to  visit  her  there  until 
the  went  to  Ramegate  in  the  summer  of  1843,  and  also  after  her 
-etom  in  the  autumn  ;  that  such  visits  of  \V.  B.  to  Mrs.  Fraser 
rere  wholly  unknown  to  the  different  members  of  her  family  and 
friendsy  and  that  whenever  any  of  them  visited  her,  she  either 
•aased  herself  to  be  denied  to  them,  or  secreted  W.  B.,  by  shew- 
ing him  into  an  inner  room,  or  by  causing  the  persons  so  calling 
to  be  shewn  into  a  different  room  ;  and  it  pleads  adultery.  15. 
That,  in  the  middle  of  July,  1843,  Mrs.  Fraser,  with  her  servants 
and  children,  but  unaccompanied  by,  and  unknown  to,  Mr.  Fraser, 
went  to  Ramsgate,  where  she  remained  for  about  ten  weeks ;  that, 
in  September,  W.  B.,  having  just  returned  from  the  Continent, 
visited  her  at  Ramsgate,  remaining  there  for  about  a  week ;  that, 
during  his  stay,  he  used  to  pass  his  whole  time  with  Mrs.  Fraser, 
coming  to  her  house  between  seven  and  eight  o'clock  in  the  morn- 
ing, and  accompanying  her  in  her  walks,  and  taking  all  his  meals 
with  her,  and  remaining  alone  with  her  until  late  at  night ;  that  in 
^Sbm  sitting-room  of  the  lodgings  which  Mr.  Fraser  occupied  was  a 
aofi^  and  that  she  and  W.  B.  were  frequently  found  sitting  close 
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Mov.  18l  together  apoo  the  same ;  that  ber  dress  was  on  such  occesioiii 
wm^~^  tomhied,  and  ber  hair  disordered,  and  that,  apon  being  inter- 
^**^  '**"^*  mpted,  she  appeared  greatlj  disconcerted ;  also  that,  dorio^ 
W.  B/s  staj,  she  allowed  him  to  take  her  to  bathe,  and  allowed 
bim,  after  sbe  had  oome  oat  of  the  sea,  to  open  the  door  of  ber 
bathing-machine  while  she  was  ondressed  therein,  and  that  she 
also  allowed  her  eldest  child,  a  girl  of  abont  ten  years  of  age,  to 
bathe  in  tbe  same  machine  and  alone  with  W.  B.,  notwithstandia^ 
the  remonstranees  of  the  nurse  opon  the  impropriety  of  snch  coo- 
doct ;  that  when  Mrs.  Fraser  and  W.  B.  were  alone  together  oo 
snch  occasions,  he  bas  been  observed  to  kiss  ber ;  and  it  pleads 
adultery.  16.  That,  from  and  after  the  time  when  Mrs.  Prater 
formed  her  criminal  intercourse  with  W.  B.,  she  disliked  and 
avoided  the  society  of  her  husband,  and  made  herself  so  disagree- 
able to  him,  and  his  home  so  uncomfortable,  as  to  compel  him  to 
remain  at  his  chambers;  that,  having  left  home  on  the  16th  May, 
1842,  as  before  mentioned,  Mrs.  Fraser,  on  the  1st  June,  wrote 
and  sent  a  note  to  him,  intimating  that,  as  her  movements  seemed 
unsettled,  be  should  thenceforward  direct  his  letters  to  her  soli- 
citor; that  in  the  said  month  of  June,  1842,  she  quitted  ber  resi- 
dence in  Melbury  Terrace,  and  from  such  time  she  received  the 
visits  of  W.  B.  at  her  house  in  Melcombe  Place,  and  afterwards 
in  York  Buildings,  and  received  presents  of  money  from  him,  and 
that,  in  order  the  better  to  carry  on  her  adulterous  interooarse 
with  W.  B.,  sbe  concealed  the  place  of  her  abode  from  ber  bos- 
band,  and  ceased  to  write  to  him  ;  that  sbe  did  not  inform  him 
even  of  the  fact  of  her  being  with  child  at  the  time  when  he  was 
compelled  to  quit  his  house,  and  never  announced  to  him  the  birth 
of  her  youngest  child,  nor  informed  him  of  the  name  by  which 
it  was  christened.  17*  Exhibits  the  note  referred  to.  18.  Pleads 
identity  and  diversity.  19.  That  reports  to  the  prejudice  of  his 
wife,  and  implying  the  existence  of  her  criminal  connection  with 
W.  B.,  were  first  conveyed  to  Mr.  Fraser  in  July,  1843,  and  that 
be  thereupon  instituted  inquiries,  but  was  unable  to  trace  soch 
reports  to  any  credible  source ;  that,  in  the  early  part  of  No- 
vember, 1843,  Mr.  Fraser,  under  the  pressure  of  pecuniary  dif- 
fioolties,  had  detemnned  to  practise  as  a  barrister  in  India, 
and  having  obtained  the  necessary  means,  was  on  the  very  point 
of  leaving  this  country  for  India,  with  the  privity  of  his  wiff| 
when  W.  B.  informed  certain  persons  of  his  plans  and  intentions; 
that  this  circumstance  led  to  inquiry  and  investigation  oo  tbe  part 
of  Mr.  Fraser,  and  ultimately  to  the  discovery  of  his  wife's  adolterff 
which  he  thereby  became  acquainted  with  for  tbe  first  time. 
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An  All^ation  on  behalf  of  Mrs.  Fraser,  responsive  to  the      Nov.  IS. 
aforegoing,  was  admitted  (May  9)  without  opposition,  which  pL^^^Z~Fr  $er 
pleaded  as  follows :  — 

2.  That,  in  or  before  the  year  1838,  Mr.  Fraser  became  inti*       The    wife's 
■ate  with  W.  B.,  and  from  that  time  had  constant  recourse  to  him  responsive  Al- 
aa  a  eonfidential  adviser  in  respect  to  his  affairs,  which  had  long  ^^ 
been  in  a  very  embarrassed  state ;  that  from  such  time,  or  earlier, 
Mr,  Fraser  was  frequently  absent  from  his  home  and  wife  for  long 
periods  together,  as  well  professionally  as  for  other  reasons  or  on 
ocber  ponoits;  that,  towards  the  end  of  1838,  he  introduced  W.  B. 
to  bit  wife,  who  from  such  time,  by  Mr.  Fraser's  desire,  commu- 
nicated freely  with  W.  B.  on  the  subject  of  her  husband's  pecu- 
Biary  embarrassments,  and  the  difficulties  in  which  she  was  her- 
self thereby  involved,  and  that,  but  for  the  information  afforded  her 
by  W.  B.,  she  would  have  been  often  long  together  without  any 
tidings  of  Mr.  Fraser,  who  neglected  to  correspond  with  her,  W.  B. 
bang  the  appointed  and  only  channel  of  communication  between 
tkeo  on  many  occasions  when  Mr.  Fraser  was  absent  from  his 
wife.    3.  That  Mrs.  Fraser  never  paid  any  visits  to  W.  B.  at  his 
diambers  of  an  improper  kind,  or  clandestinely ;  that  she  never 
went  alone  there,  except  on  the  business  of  Mr.  Fraser,  or  to  hear 
from  W.  B.  of  her  husband,  then  absent  from  her,  as  she  did  in 
October,  1840,  when  Mr.  Fraser  protracted  his  return   from  the 
Continent;  that  Mrs.  Fraser,  being  naturally  of  an  anxious  dis- 
piisition,  and  liable  to  excitement,  had  recourse,  under  such  cir- 
comstances,  to  \V.  B.,in  whom  Mr.  Fraser  bad  taught  her  to  place 
every  confidence,  for  information  and  advice,  and  in  order  thereto, 
did  sometimes  call  upon  him  at  his  chambers,  without  any  female 
or  other  companion,  but  she  never  went  to  or  remained  in  his 
chambers  at  any  unreasonable  hour,  or  for  any  other  than  the  cause 
DOW  mentioned  ;  and  it  expressly  denies  that  she  ever  went  or  was 
shut  into  W.  B.'s  bed-room,  or  ever  passed  the  night  or  com- 
mitted adulter}'  with  him,  or  was  ever  secreted  in  his  bed-room  or 
elsewhere,  whilst  he  spoke  to  Mr.  Fraser.    4.  Counterpleads  the 
Sth  article  of  the  adverse  Allegation.     5.  That  Mr.  Fraser's  ex- 
travagance and  suspected  infidelity  gave  great  uneasiness  to  his 
irife,  and  occasioned  frequent  disputes  between  them,  in  reference 
to  some  of  which  W.  B.  (amongst  others)  was  appealed  to  by  both 
parties  ;  that,  on  the  occasion  of  one  of  such  disputes,  in  the  sum- 
mer of  1841,  Mr.  Fraser  introduced  W.  B.  into  the  bed-room  of 
his  wife,  then  confined  to  the  room  and  on  a  sofa,  through  illness, 
when,  after  a  lengthened  dispute,  Mr.  Fraser  quitted  the  room,  in 

VOL.  V,  D 


18  CONSISTORY  COURT.  [Mica.  T. 

Nov.  18.      which  W.  B.  and  Mrs.  Frascr  were  of  course  then  left  alone  toge- 

ther,  but  \V.  B.  soon  after  quitted  the  room,     6.  That  W.  B.*8 

rratery.Fnuer.  ^j^j^  ^^  ^j^.^^  Fraser  at  Broadstairs,  in  August,  1841  (mentioned  in 
the  9th  article  of  the  adverse  Allegation),  was  made  at  the  express 
request  of  Mr.  Eraser;  that  W.  B.  arrived  at  Broadstairs,  not  in 
'  the  early  part  of  the  month,  but  on  the  21st,  as  truly  represented 
by  Mrs.  Eraser  m  her  letter  to  her  husband;  that  Mrs.  Eraser, 
who,  during  all  his  visit,  had  a  female  friend  staying  with  her, 
never  on  any  occasion  went  into  W.  B.'s  bed-room  whilst  he  was 
in  bed  for  any  purpose,  and  it  denies  that  they  ever  sat  ap  alone 
together  late  at  night,  and  that  any  improper  familiarities  passed 
between  them.  7*  Counterpleads  the  11th  article  of  the  adverse 
Allegation,  and  pleads  that,  if  W.  B.  saw  Mrs.  Eraser  during  her 
confinement,  in  October,  1841,  in  her  bed-room,  it  was  not  more 
than  once,  when  she  was  not  in  bed,  and  alleges  that  the  visits  of 
W.  B.,  stated  in  the  11th  and  14th  articles  to  have  taken  place  in 
the  years  1841,  1842,  and  1843,  took  place  openly,  and  withoat 
concealment  of  any  kind,  and  were  not  merely  well  known  to  Mr. 
Eraser,  but  made  in  most  instances  at  his  express  request  and 
solicitation.  8.  That,  when  Mr.  Eraser  absented  himself  from 
home,  in  May,  1842  (as  mentioned  in  the  12th  article),  by  reason 
of  certain  executions  sued  out  against  him,  he  conveyed  to  W.  B.'s 
chambers  several  boxes,  which  led  to  Mrs.  Eraser's  going  several 
times  to  the  chambers,  and,  at  the  request  of  Mr.  Eraser,  W.  B. 
made  known  to  her  the  pressing  nature  and  extent  of  her  hus- 
band's embarrassments,  and  advised  with  her  upon  the  subject. 
9.  Counterpleads  the  12th  article  of  the  adverse  Allegation,  and 
pleads  that  the  only  occasion  on  which  W.  B.  visited  Mrs.  Eraser 
at  Brighton  was  on  his  return  from  Lewes,  where  he  had  been 
attending  the  Assizes,  and  on  the  occasion  of  such  only  visit  he 
took  his  leave  of  her  and  returned  to  his  hotel  early  in  the  even* 
ing ;  that  Mrs.  Eraser  soon  after  went  to  London  to  consult  her 
solicitor,  on  account  of  her  husband's  desertion  of  her,  and  she 
went,  openly  and  without  any  concealment,  from  the  railway  termi- 
nus to  W.  B.'s  chambers,  whence,  after  partaking  of  some  refresh- 
ment, in  about  half  an  hour,  she  proceeded  to  a  boarding-house 
in  Dorset  Square,  and  she  remained  confined  to  the  house  by  a 
sprained  ankle  from  the  second  day  of  her  arrival,  with6ut  paying 
any  second  visit  to  the  chambers  of  VV.  B.  during  the  rest  of  her 
stay  in  London.  10.  That  a  laundress  used  to  apply  to  Mrs.  Era- 
ser for  old  linen,  and  such  an  application  having  been  made  in 
the  hearing  of  W.  B.,  he  sent  her  some  linen  through  Mrs.  Eraser, 
who  never  applied  to  W.  B.  for  nor  received  (save  as  aforesaid) 
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loy  lineD,  and  on  no  occasioo  received  any  presents  of  money  or       Nor.  18. 
otherwise,  from  bim  (as  pleaded  in  the  14th  article);  that,  at  the         — Z, 
repeated  request  of  Mrs.  Eraser,  vrho  was  then  in  a  very  nervous  and      '''''* 
distreseed  state  of  mind,  in  consequence  of  her  husband's  absence 
aad  bis  peeoniary  embarrassments,  W.  B.  did,  on  one  occasion, 
wbcn  he  called  at  her  bouse,  go  to  speak  to  her  in  her  bed-room, 
which  she  was  then  nnable  to  leave,  it  being  soon  after  her  con- 
namely,   in  December,  1842;   that,  save  on  such  one 
W.  B.  did  not  visit  her  in  her  bed-room  during  such 
t,  and  when  he  afterwards  called  upon  her  during  her 
eoDfiaement,  he  always  saw  her  in  the  drawing-room,  where 
■ot  a  sofa-bed.     11.  Counterpleads  the  15th  article  of  the 
Allegation,  and  denies  that  Mrs.  Fraser  ever  bathed  at  all 
daring  her  visit  at  Ramsgate  in  1843,  and  that  she  allowed  her 
eldest  daoghter,  or  any  of  her  daughters,  to  use  or  bathe  out  of 
the  same  machine  with  W.B.     12.  Counterpleads  the  IGth  article. 
13w  That,  some  time  towards  the  end  of  1843,  Mrs.  Fraser,  at  the 
urgent  entreaty  of  her  husband,  advanced  him  X200,  borrowed  on 
Ae  credit  of  her  separate  fortune,  to  enable  him  to  proceed  to 
India,  it  being  his  wish  to  go  out,  in  order  to  practise  there  as  a 
barrister ;  that  he,  however,  neither  applied  that  sum  to  the  pur- 
pose for  which  it  was  borrowed,  nor  has  since  returned  any  part 
of  it  to  Mrs.  Fraser  or  her  trustees ;  it  denies  the  statements  in 
the  19th  article  of  the  adverse  Allegation,  as  to  the  reason  of  Mr. 
Fffiser's  not  proceeding  to  India,  and  pleads  that  his  detention  in 
England  was  owing  to  certain  of  his  creditors  threatening^  to  ad- 
vertise him  as  a  swindler  in  the  public  papers  of  India,  if  he  left 
this  country  without  first  satisfying  their  demands.     14.  Pleads 
the  action  in  the  Court  of  Common  Pleas  by  Mr.  Fraser  against 
W.  B.  for  crim.  con.  with  Mrs.  Fraser,  in  which  the  defendant 
pleadird  **  Not  guilty,"  which  was  tried  before  a  Special  Jury  on 
the  22nd  February,  1844,  who  returned  a  verdict  fur  the  de- 
feodaoL 

It  being  deemed  necessary,  on  behalf  of  the  husband,  to 
examine,  in  support  of  his  Allegation,  Thomas  Smithard, 
lite  clerk  to  W.  B.,  but  then  a  private  in  the  9th  regiment 
of  Lancers,  stationed  in  the  East  Indies,  a  Requisition  was 
applied  for,  to  which  the  wife  objected ;  but,  her  Proctor 
Having  been  heard  upon  his  Petition,  the  Court  over-  June  7. 
niled  tlie  objection,  and  allowed  the  Requisition  to  issue.* 

•  4  Notes  of  Ca.  157. 
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1846. 
Feb.  19. 


NoY.  18.  A  further  Allegation,  on  the  part  of  Mrs.  Fraaer,  wis 
P  J,  admitted  without  opposition,  which  pleaded  adultery  com- 
mitted by  Mr.  Eraser  with  Mary  Ann  Chasty,  and  his  living 
and  cohabiting  with  her^  at  16,  Duke  Street,  Portland 
Place,  from  some  time  in  September,  1843,  to  some  time  in 
January,  1844,  and  at  19^  Sherborne  Street,  Dorset  Square^ 
from  March,  1844,  till  the  end  of  that  year  or  the  beginning 
of  1845 ;  that  he  was  tlien  living  and  cohabiting  with  her 
at  some  place  unknown ;  and  that  this  adulterous  connec- 
tion only  came  to  the  knowledge  of  Mrs.  Eraser  since  the 
commencement  of  this  suit. 

Addams  and  Waddilove,  Drs.,  for  Mrs.  Eraser. 

Phillimore  and  Batfford,  Drs.,  for  Mr.  Eraser,  denied  that 
either  of  the  charges  of  adultery  alleged  against  him  had 
been  proved  by  witnesses  upon  whose  evidence  the  Court 
could  rely,  whereas  nothing  could  be  more  fully  and  satis- 
factorily established  than  Mrs.  Eraser's  adultery. 


July  7&  21. 

AEGUMXirT. 


Nov.  la*  Db.  Lushinoton.     (After  stating  the  result  of  the  evi- 

JoDGMxirT.  clence  upon  the  Libel  and  second  Allegation  of  the  wife, 
namely,  that  the  charges  of  adultery  against  Mr.  Eraser,  in 
both  pleas,  were  completely  established.) 

At  last^  I  come  to  the  real,  and  indeed  the  only,  question 
in  this  cause :  Is  the  charge  of  Mr.  Eraser  against  his  wife, 
of  having  committed  adultery  with  Mr.  B.,  substantiated 
by  the  evidence  ? 

Mr.  Eraser,  some  time  in  the  year  1843,  brought  an  action 
against  Mr.  B.  for  crim.  con.  with  Mrs.  Eraser,  Mr.  Eraser 
at  that  period  being  separated  from  his  wife.  This  action 
was  tried  in  the  Court  of  Common  Pleas,  before  the  Lord 
Chief  Justice,  in  Eebruary,  1844,  the  trial  commencing  on 
the  1 9th  and  lasting  four  days,  and  a  verdict  was  found  for 
the  defendant.  Shortly  after  this,  the  present  suit  was 
brought  by  Mrs.  Eraser. 
Effect  of  the  Whether  this  verdict  ought  to  have  any  and  what  effect 
^is  cause."^*"*  w^on  this  cause,  and  how  far  it  should  have  any  weight  with 
me,  is  a  question  which  I  will  dispose  of  in  the  first  in- 
stance. I  am  speaking  of  the  verdict,  not  of  the  bringing 
the  action,  nor  of  the  circumstances  which  occurred  at  the 
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triaL  I  am  of  opinion  that  this  verdict  ought  not  to  in-  Nor.  IS, 
flttence  my  mind  in  the  consideration  of  this  tmse,  and  for  ^  "^ 
divers  reasons.  The  same  persons  may  not  be  examined  in 
both  cases ;  the  action  is,  qud  this  suit,  n*  inter  alios  acta  ; 
that  which  is  evidence  against  Mr.  B«  might  not  be  admis- 
sUe  evidence  against  Mrs.  Fraser ;  and  in  this  suit^  evidence 
might  be  received  for  or  against  Mrs.  Fraser,  which  could 
not  be  received  for  or  against  Mr.  B.  For  these  and  many 
other  reasons,  I  am  of  opinion  that  the  verdict  ought  not  to 
jofloence  my  judgment  in  favour  of  Mrs.  Fraser,  and  mudi 
less  ought  any  evidence  as  to  the  opinion  of  the  Judge*  who 
tried  the  case  operate  on  my  mind  against  Mrs.  Fraser.  I 
HiCTiiM,  therefore^  from  my  mind  all  further  consideration 
of  the  verdict ;  but  of  the  verdict  only.  Although  this 
is  my  opinicm  as  to  the  verdict,  I  think  that  the  bringing  the 
action,  and  many  circumstances  attendant  thereon,  may  pos- 
sibly have  some  weight  on  the  present  occasion.  The  fact 
of  bringing  such  action  tends  to  shew  this,  at  least ;  that  the 
plaintiff  was  not  afraid  to  subject  his  witnesses  to  a  vivd  voce 
cross-examination. 

In  all  these  cases,  the  first  consideration  is,  the  credit  due 
to  the  witnesses ;  and  next,  where  they  do  not  depose  to  facts 
necessarily  importing  adultery,  whether  the  inference  from 
the  whole  circumstances  of  the  case  ought  to  be  <<  guilty*' 
or  "  not  guilty.**  This  is  not  a  case  in  which  either  conclu- 
sion can  be  easily  arrived  at.     It  is  my  intention  t^  proceed 

*  This  was  aud  with  reference  to  the  answers  to  the  65th  interroga- 
tory '.—**  Was  not  the  opinion  of  the  Lord  Chief  Justice  of  the  Common 
Fleas,  who  presided  at  the  said  trial,  clearly  in  favour  of  a  verdict  for 
the  Ministrant  (Mr.  Fraser)»  as  plaintiff?  Was  not  his  summing  up 
dearly  in  faTonr  of  such  a  verdict  ?"  And  further,  upon  an  application 
for  a  new  trial,  whether  the  Chief  Justice,  in  refusing  it,  did  not 
fliy  that  the  case  was  **  certainly  one  of  great  suspicion,  but  the  Court 
were  erf  opinion  that  something  stronger  than  mere  suspicion  was  ne- 
eesiary  to  induce  the  Court  to  set  the  decision  of  a  Jury  aside ;  and 
although  it  might  have  been  better  if  the  Jury  had  been  guided  in  their 
rerdict  by  the  opinion  of  the  Court,  still,  on  the  whole,  the  Court 
thought  it  was  better  to  adhere,  on  a  general  principle,  to  the  decision 
of  a  Jury,  than  to  set  aside  a  verdict,  and  thus  to  cause  the  action  to 
eome  a  second  time  before  a  Jury  ?** 
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Nov.  18.      with  this  case,  in  the  first  instance^  without  reference  to  the 
— ■  evidence  of  Mr.  B.,  at  least  as  to  any  contested  fact,  and 

. '  then  to  make  his  evidence  the  subject  of  a  separate  consi- 
deration. 

By  the  4th  article  of  Mr.  Eraser's  Allegation,  Mrs.  Fraser 
is  charged  with  having  formed  an  adulterous  intercourse 
with  Mr.  B.  some  time  prior  to  December,  1840^  and  I  think 
it  will  appear  very  important  to  bear  in  mind  the  dates 
alleged  in  the  plea.  The  period  fixed  by  this  article  is 
December,  1840,  and  the  spring  of  1841. 
ETidence  on  The  first  witness  is  Jessie  Salter,  and  she  was  nurse  in 
^e  husband's  ^^  service  of  the  parties  from  August,  1839,  till  May,  1843, 
with  the  unimportant  exception  of  two  months.  During 
this  time,  their  residence  had  been  first  at  Melbury  Terrace^ 
and  from  Michaelmas,  1840,  at  Melcombe  Place,  till  May, 
1842,  when  a  separation  took  place,  on  account  (as  this  wit- 
ness says)  of  Mr.  Fraser's  **  pecuniary  difiiculties."  During 
the  period  stated  in  the  4th  article,  therefore,  Mrs.  Fraser 
was  resident  at  Melcombe  Place.  It  further  appears  from 
the  testimony  of  this  witness  on  the  4th  article,  that  Mr.  B. 
was  an  intimate  friend  of  Mr.  Fraser ;  that,  during  the  time 
pleaded,  he  was  constantly,  during  the  absence  of  Mr.  Fra- 
ser, at  his  house ;  that  he  often  called  and  took  Mrs.  Fraser 
out ;  and  that  a  correspondence  took  place  between  them. 
This  is  all  the  evidence  of  this  witness  properly  admissible 
on  this  aiticle,  and  it  is  abundantly  clear  that  here  is  no 
proof  of  adultery,  though  it  is  strong  evidence  of  a  very 
great  intimacy  between  Mr.  B.  and  Mrs.  Fraser.  It  may  be 
important  as  connected  with  other  evidence,  but  alone  it 
cannot  prove  guilt  I  used  the  expression,  '^  evidence  pro- 
perly admissible,"  advisedly,  because  Jessie  Salter  has  de- 
posed to  Mrs.  Fraser's  absenting  herself  at  night,  and  not 
going  to  Captain  Fraser's  house,  as  she  said  she  intended  to 
do.  I  am  wholly  at  a  loss  to  know  how  this  part  of  her  evi- 
dence is  to  be  tacked  on  to  the  article,  except,  indeed,  I  am 
to  jump  to  the  conclusion  that  Mrs.  Fraser's  absences  from 
home  were  proofs  of  visits  to  Mr.  B.  This  I  have  not  even 
been  called  on  to  do,  and  if  I  cannot  do  this,  the  whole  of 
this  part  of  Jessie  Salter's  evidence  is  manifestly  extra- 
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vtienltLte,    How  it  got  there  I  cannot  tell ;  it  belongs  to  the       Nor.  18. 
Srd  article.     If  not  extra-articulate^  it  would   amount  to  jp    "TJt. 
this:  an  unexplained  circumstance  of  suspicion,   but  not  • 
eofmected  by  the  evidence  with  Mr.  B.    The  witness  does  *> 
not  menticHi  any  connecting  link  to  shew  a  connection  with 
Mr.  B^  at  all.    I  shall  hereafWr  advert  to  her  evidence  on 
the  8th  article^  but  I  must  proceed  very  cautiously^  and 
step  by  step. 

The  next  witness  to  whom  I  shall  advert  is  Mary  Ca- 
meron ;  but  at  present  it  is  not  necessary  to  examine  her 
evidence  with  any  particularity,  and  her  evidence  does  not 
carry  the  case  one  step  further^  as  relates  to  the  4th  article, 
than  that  of  the  preceding  witness. 

Elisabeth  Arnold  is  the  woman  who  attended  Mr.  B.'s 
chambers.  With  the  exception  of  a  general  averment,  that 
Mrs.Fra8er  staid  frequently  alone  with  Mr.  B.  there  all 
ai^ity^evidence  which  I  shall  consider  hereafter,  because  it 
is  given  specifically  on  subsequent  articles,  here  she  swears 
broadly  and  in  general  terms  that  Mrs.  Eraser  did  frequently 
rtay  al<»e  with  Mr.  B.  all  night, — her  testimony,  if  credible, 
would  go  to  prove  correspondence,  and  delivery  of  letters 
and  parcels. 

The  only  other  witness  on  this  article  is  William  White- 
law,  and  he  corroborates  the  other  witnesses  as  to  the  visits 
of  Mr.  B.  and  the  communication  by  letters  and  parcels. 

Subject  to  the  reservations  I  have  already  made,  and  espe- 
cially as  to  the  evidence  of  Mrs.  Arnold, — that  is,  as  to  her 
general  swearing, — I  think  that  the  true  result  of  the  evi- 
dence upon  the  4th  article,  assuming  the  whole  to  be  credi- 
ble, is,  that  a  great  intimacy  subsisted  between  Mrs.  Eraser 
and  Mr.  B.,  but  an  intimacy  of  a  doubtful  character,  not 
proved  by  the  evidence  so  far  to  be  criminal,  and  open  to 
explanation  and  to  the  consideration  of  various  circumstances 
which  may  determine  its  real  character. 

The  5th  article  is  connected  with  the  4th,  and  relates 
lolely  to  the  visits  of  Mrs.  Eraser  to  the  chambers  of  Mr.  B., 
and  alleges  various  circumstances  tending  to  shew  that  these 
visits  were  for  improper  purposes,  and  that  adultery  was 
committed  on  those  occasions.     I  think  the  true  description 
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Nov.  18.      of  this  article  is  (save  the  formal  conclusion),  that  the  facts, 
FraaerYF        '^  proved,  would  raise  a  very  strong  suspicion  against  Mrs. 
Fraser,  such  as  to  require  from  her  a  very  sufficient  ex- 
•  planation,  without  which  explanation  it  would  be  very  diffi- 
cult, if  not  impossible,  not  to  conclude  that  she  was  guilty. 
I  will  now  examine  the  evidence  on  this  article.     Mn. 
Arnold  is  the  first  witness ;  she  entered  Mr.  B.'s  service  at 
the  beginning  of  December  or  the  end  of  November,  1840. 
At  the  first  visit,  she  states  that  Mr.  Fraser  was  of  the  party 
at  Mr.  B.'s  chambers,  so  that  no  inference  against  Mrs.  Fra- 
ser can  be  drawn  from  that  visit ;  but  if  the  remainder  of 
her  evidence  be  true,  it  is  proof  of  the  whole  of  the  5th 
article.     Now  I  do  not  know  that  it  is  worth  while  to  read 
any  part  of  the  evidence  of  this  witness,  Mrs.  Arnold ;  but 
I  may,  perhaps,  refer  to  one  or  two  passages : — 

From  a  little  after  Christmas,  1840,  Mrs.  Fraser  became  a  very 
constant  visitor  atMr.  \V.  B.'s  chambers;  she  came  at  diftereot 
hours  of  the  day,  but  alwa^-s  quite  upon  the  sly ;  she  had  her  veil 
down,  and  was  dressed,  so  far  as  her  outward  coverings,  such  as 
the  shawl,  was  concerned,  quite  shabby,  like  a  servant,  in  a  kind 
of  black  and  white  whittle,  and  she  came  with  a  gentle  sin- 
gle  knock.  Mr.  B.  was  quite  different  with  her  to  any  body  else, 
for  if  he  aould  contrive  it,  when  this  sort  of  gentle  single  knock 
came,  he  would  get  to  the  door  and  let  her  in,  although  the  cleric 
and  1  might  both  be  there  at  the  time,  which  was  a  thing  he  never 
did  for  any  body  else,  and  if  either  of  us  did  happen  to  get  to 
the  door  first,  Mr.  B.  was  out  in  an  instant,  and  popped  her  into 
his  room.  All  was  done  in  a  way  to  try  and  prevent  our  seeing  or 
knowing  who  it  was  ;  but  it  was  of  no  use,  for  it  was  quite  impos- 
sible to  prevent  her  being  recognized,  even  though  her  &ce  might 
not  be  seen,  for  she  had  an  extraordinary  waddling  kind  of  walk, 
just  aa  if  she  had  some  time  or  other  been  in  the  habit  of  carrying 
milk-pails.  But  I  on  many  occasions  also  saw  her  face,  and  had 
plenty  of  opportunities  of  recognizing  her.  On  all  occasions 
when  Mr.  B.  and  Mrs.  Fraser  were  together,  he  was  very  particu- 
lar in  not  allowing  any  person  to  go  into  the  room,  if  it  could  be 
avoided.  He  would  not  even  let  me  go  in,  but  desired  me,  if  1 
had  any  thing  to  take  in,  to  knock  at  the  door,  and  he  would  come 
and  take  it,  and  I  always  did  so.  When  Mrs,  Fraser  dined  there, 
she  generally  came  about  five  o'clock  ;  when  the  dinner  arrived,  it 
was  brought  to  the  kitchen,  and  then  Mr.  B.  took  it  and  the  tray 
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nto  the  sittin^^-rooro  ;  and,  in  fact,  when  Mrs.  Fraser  was  there,       Nor.  ]& 

be  did  every  thiog,— pulled  down  the  hiinds,  took  in  the  candles,  "Z, 

and  alL    As  soon  as  the  dinner  was  brought,  and  the  tray  had  - 

been  prepared  for  him,  he  used  generally  to  send  me  away,  and 

mofdy, — that  is,  when  Mrs.  Fraser  was  there, — ordered  me  to 

retain  at  nine  o'clock,  and  bring  some  oysters,  when  in  season, 

■Qoie  stoat,  and  a  lemon.    I  did  so,  and  prepared  the  things  as  I 

bad  done  for  dinner,  and  then  he  in  the  same  manner  came  and 

took  them  in,  and  frequently,  when  she  was  so  there  at  night,  he 

ofdered  me  to  light  the  bed-room  fire.    He  was  uncommon  near, 

and  never  by  any  chance  had  the  two  fires  burning  but  for  Mrs. 

Fraser.    I  used  also,  by  his  orders,  to  put  the  scuttle  full  of  coals, 

aad  leave  all  ready  for  him  to  take  in.     I  have  no  hesitation  in 

deposing  that  Mr.  B.  and  Mrs.  Fraser,  on  many  occasions  when  so 

together  at  the  said  chambers,  committed  adultery. 

I  saj,  if  this  is  true,  it  is  conclusive.  But  before  I  come 
to  any  conclusion  as  to  the  evidence  of  Mrs.  Arnold,  let  me 
wtt  what  evidence  there  is  corroborative  of  her  testimony. 
There  is  no  other  witness  examined  upon  this  article  at  all. 
I  do  not  say  that  this  alone  would  induce  me,  supposing  the 
witness  of  undoubted  credit^  to  pronounce  that  this  article 
was  not  proved,  because  there  might  be,  in  other  parts  of 
tbe  caae^  evidence  to  support  the  credibility  of  her  state- 
ment. All  I  at  present  say  is,  that  before  I  declare  my 
opinion  as  to  this  article,  I  must  pause  and  consider  many 
other  parts  of  the  case. 

The  6th  article  pleads  that  those  visits  were  continued 
during  the  autumn  and  winter  of  1841,  throughout  1842, 
and  the  early  part  of  1843 ;  and  it  expressly  pleads  that  the 
parties  slept  together  in  the  chambers  on  many  occasions. 
Then  come  two  subsidiary  facts :  1st,  Mrs.  Fraser  had  a  cold 
m  1841,  which  produced  a  particular  effect  upon  her  voice, 
and  caused  her  to  be  recognized  at  the  chambers,  if  she 
CDQghed  ;  2nd^  the  finding  a  cap  and  apron,  and  other  arti- 
cles of  dress,  which  had  been  worn  by  Mrs.  Fraser  the 
evening  preceding. 

Mrs.  Arnold  states,  on  the  6th  article,  that,  from  Christ- 
mas, 1840,  to  the  summer  of  1841,  Mrs.  Fraser  came  "  very 
cAen  indeed,  and  frequently  slept  in  the  chambers  ;*'  but 
die  has  no  distinct  recollection  that  Mrs.  Fraser  slept  there 

VOL.  V.  B 
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Nov.  18.  above  once  after  that  time.  Now  the  first  observation  which 
X.  Fhugr  'i^cessarily  occurs  upon  reading  this  evidence  is,  that  the 
witness  expressly  confines  it  to  a  time  not  pleaded  in  the 
article  on  which  she  is  examined^  namely,  to  what  occurred 
between  Christmas,  1840,  and  the  summer  of  1841,  whereas 
the  6th  article,  upon  which  she  is  examined,  relates  to  the 
autumn  and  winter  of  1841,  and  afterwards,  in  1842  and 
184S.  The  witness  then  deposes  as  to  the  cough,  and  as 
to  the  articles  of  dress  found  in  the  sitting-room,  and  fixes 
the  period  not  later  than  the  summer  of  1841 ;  all  which 
might  have  been  evidence  on  the  5th  article,  but  is  not, 
strictly  speaking,  evidence  on  the  6th.  I  do  not  say  that, 
for  this  reason  alone,  I  could  altogether  reject  this  evidence; 
but  such  irregularity  in  taking  the  evidence  greatly  adds  to 
the  difficulties  of  the  case,  and  I  must  not  fail  to  remember, 
when  I  come  to  draw  my  conclusions,  that  the  party  making 
this  charge  has  alleged  the  criminality  to  have  taken  place  at 
a  time  different  from  that  to  which  the  witness  has  sworn. 

The  next  transaction  to  which  the  witness  deposes  is  when 
a  Mr.  Denny  came  with  his  children  to  the  chambers ;  but 
it  goes  no  further,  if  all  were  true,  than  to  prove  great  fami- 
liarity and  intimacy  between  the  parties. 

In  the  summer  of  1842,  this  witness  (Arnold)  deposes  in 
positive  terms  to  circumstances  which,  if  true,  would  beyond 
all  doubt  prove  that  Mrs.  Fraser  had  slept  with  Mr.  R  in 
his  chambers,  and  that  adultery  had  been  committed.  I 
think  it  could  scarcely  be  contended  that  Mrs.  Arnold  was 
mistaken  as  to  the  identity  of  Mrs.  Fraser :  one  ot  the  main 
and  most  important  considerations  will  be,  whether  this  wit- 
ness is  entitled  to  fiiU  credit  But,  before  discussing  this 
question,  I  think  it  most  convenient  to  look  at  the  fiurther 
evidence  on  this  article. 

Robert  Lincoln  has  been  examined  on  this  article :  his 
evidence  has  not  the  least  reference  to  it,  and  ought  not  tx) 
have  been  taken  at  all  upon  this  article ;  so  I  dismiss  it  at 
once.  The  other  witness  is  Thomas  Smithard,  whose  evi- 
dence was  taken  in  the  East  Indies.  He  was  formerly  derk 
to  Air.  B.  from  January,  184®,  to  October,  1843.  He  de- 
poses to  Mrs.  Eraser's  visits  to  the  chambers  of  Mr.  B.,  as 
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any  as  twenty,  as  he  believes ;  that  on  one  occasion  Mr.      Koy.  18. 
.  gave  him  leave  to  be  absent ;  that  on  several  occasions,  VraMM^taMer 

nine  o'clock  in  the  morning,  he  has  found  the  bed-room 
lutters  closed^  Mr.  B.  has  come  out  of  the  room,  and  he 
as  heard  "  a  short,  barking  cough ;"  he  had  often  seen  and 
eard  Mrs.  Fraser  cough,  and  the  cough  in  the  bed-room 
as  like  the  cough  of  Mrs.  Fraser.  Now  he  does  not  swear 
lat  he  saw  her,  or  that  he  thought  or  was  certain  it  was  her 
>agh.  He  says  he  used  to  see  her  going  to  her  husband's 
[lambers,  and  he  then  deposes  to  Mrs.  Fraser's  coming  to 
le  chambers  from  the  Brighton  Railway  ;  that  Mr.  B.  sent 
im  for  refreshments,  afterwards  gave  him  leave  to  go  away 
ir  the  day,  and  locked  the  door  after  him ;  and  he  speaks 
)  Mrs.  Fraser's  sitting  without  her  shawl  and  bonnet,  and 

>  Mr.  B.  being  '^  much  discomposed  and  heated." 

Here,  then,  are  two  witnesses^  and  if  Arnold  speaks  the 
rath,  as  I  have  already  said,  there  is  an  end  of  the  case ; 
ad  if  Smithard  speaks  the  truth — though  his  evidence  is 
y  no  means  so  stringent,  as  he  does  not  identify,  save  by 
!ie  resemblance  of  the  cough,  and  even  then  not  even  by 
elief,  Mrs.  Fraser  as  the  person  in  the  bed-room — still,  as 

>  the  general  facts,  the  visits,  the  witnesses  agree,  though 
ot  altogether,  as  I  shall  presently  shew :  indeed,  the  visits 
y  day  are  not  contrary  to  the  facts  admitted  in  the  cause. 

Now  Mrs.  Arnold  has  no  distinct  recollection  that  Mrs. 
^raser  dept  in  the  chambers  above  once  after  1841 ; 
imithard  speaks  to  the  sleeping  in  1842.  The  plea  and 
Hfrs.  Arnold  fix  the  cough  to  1841 ;  Smithard  fixes  it  in 
842,  and  he  could  not  speak  to  1841,  as  he  was  not  in  the 
ervice  of  Mr.  B.  at  that  time.  It  is  true  that  Mrs.  Arnold 
leposea  to  Mrs.  Fraser  sleeping  at  the  chambers  once  in 
[842,  and  so  far  the  witnesses  may  be  said  to  agree^  though 
here  is  no  proof  of  its  being  the  same  occasion.  But 
Imold  swears  to  the  identity  not  from  the  cough,  which 
ihe  fixes  in  1841,  according  to  the  plea,  but  from  other  cir- 
cumstances. Smithard  speaks  to  the  identity  solely  from 
Oie  cough,  which  he  fixes  in  1842,  or  rather  he  does  not 
ipeak  to  the  identity,  but  states  the  fact  of  the  cough. 

These  are  very  minute  circumstances,  and  possibly  may 
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Nov.  18.  be  capable  of  reconciliation,  for  Mrs.  Fraser  might  have  had 
Fras€rr,Frtuer  *  ^^^^^^  of  the  cough  in  1842,  and  Elizabeth  Bound,  in  her 
evidence^  does  speak  to  Mrs.  Fraser  being  again  in  some  de- 
gree affected  with  a  wheezing  cough.  But  this  is  a  case  in 
which  it  is  due  to  Mrs.  Fraser,  from  the  peculiar  nature  of 
the  whole  transaction^  that  I  should  examine  erery  thing 
minutely,  and  she  is  entitled  to  the  benefit  of  all  actual  dis- 
crepancies, unless  reconciled  by  the  evidence. 

This  brings  me  to  the  discussion  of  a  very  important  point: 
am  I  to  conclude^  assuming  Smithard  to  speak  the  truth, 
that  the  identity  of  Mrs.  Fraser  is  established  by  the  resem- 
blance of  the  cough?  I  think  not,  for  several  reasons. 
First,  the  standard  of  comparison  is  not  in  itself  of  a  very 
certain  nature,  nor  the  person  giving  the  evidence  likely  to 
be  peculiarly  competent  to  form  an  accurate  judgment.  Se- 
condly, there  is  a  complete  contradiction  as  to  the  period 
when  Mrs.  Fraser  was  affected  with  the  cough.  Thirdly^  this 
evidence  as  to  identity  is  most  essentially  weakened  by  the 
admitted  fact^  that  a  Miss  Lindsay  was  in  the  habit  of  sleep* 
ing  in  the  chambers  of  Mr.  B.,  and  consequently  the  whole 
of  what  the  witness  has  said,  as  to  this  part  of  the  case,  mar 
be  true  in  all  respects,  except  the  identity  of  the  person  who 
slept  with  Mr.  B.  Lastly,  and  this  is  an  observation  which 
will  apply  to  other  parts  of  the  case,  this  witness  was  exa^ 
mined  at  the  trial,  before  a  special  jury,  and  they  did  not 
think  themselves  justified  in  concluding  that  the  identity 
was  established ;  for  if  they  did,  the  result  must  have  been 
a  verdict  for  Mr.  Fraser,  though  the  damages  might  hare 
been  a  farthing.  1  said^  at  the  commencement  of  my  judg^ 
ment^  that,  though  the  verdict  at  law  simply  might  not  be  of 
weight,  yet  that  there  were  circumstances  attendant  upon  the 
trial  of  the  action  which  might  be ;  and  I  think  this  is  one 
of  them. 

I  have  arrived  then  at  this  point :  that  Mrs.  Arnold,  as  to 
the  chambers,  is  the  only  witness  to  actual  adultery,  though 
the  evidence  of  Smithard,  as  to  circumstances,  may  afford 
some  corroboration  of  her  evidence. 

I  must  next  consider  the  credit  due  to  Mrs.  Arnold,  and  I 
am  bound  to  consider  this  point  very  minutely  when  the 
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m  turns  upon  the  credit  of  the  witnesses.  She  vraa  Nor.  18. 
rged  upon  suspicion  of  being  implicated  in  the  loss  ^^  jVa^OTjFrwflr 
ty  missing  from  Mr.  B.'s  chambers.  Of  course  I  do 
esume  that  she  was  guilty,  but  the  circumstance  of 
scharge  has  prejudiced,  and  naturally  would  preju- 
ler  against  Mr.  B.,  and  though  this  circumstance  may 
luce  her  to  go  to  the  full  extent  of  perjury,  yet  it  may 
lice  her  so  as  to  make  her  greatly  exaggerate  in  her 
entation  of  facts.  But  she  admits  in  her  cross-examina- 
pon  the  39th  interrogatory,  that  she  had  told  a  person 
'  she  had  known  that  she  was  about  to  leave  Mr.  B., 
should  not  have  had  any  spoons  to  lose.**  This  is 
that  she  is  a  most  irritated  witness.  Looking,  how- 
to  the  whole  course  of  her  evidence,  I  have  come  to 
mclusion,  that  I  cannot  pronounce  Mrs.  Eraser  to  be 
on  her  evidence  only — that  is,  where  she  deposes  to 
guilt.  I  cannot  act  upon  her  testimony  unless  corro- 
d  by  circumstances  strongly  leading  to  the  same 
—circumstances  indisputably  proved  by  trustworthy 
»ses.  By  doubtful  circumstances — ^that  is,  circum- 
s  primd  facie  tending  to  guilt — she  is  confirmed  by 
ard ;  but  Smithard  himself  is  not  a  witness  entitled  to 
redit,    for  he  admits  an  act  of  dishonesty  towards 

^  result,  then,  is  this  :  that  I  shall  not  consider  myself 
^  in  believing  Arnold's  evidence,  except,  in  the  exa- 
lon  of  the  further  evidence,  I  shall  find  some  fact  to 
;ontestably  proved  by  a  witness  whom  I  consider  en- 
to  credit,  which  fact  o^  itself  is  evidence  of  criminal 
ion,  and  not  liable  fairly  to  any  other  construction. 
w  I  proceed  to  the  consideration  of  the  8th  article, 

pleads  that,  during  the  whole  period  pleaded  in  the 

tide,  Mrs.  Eraser,  during  her  husband's  professional 

ses,  was  in  the  habit  of  spending  her  evenings  from 

What  period  is  that  ?     The  '*  whole  period  pleaded 

next  preceding  article."  Why,  that  is  no  period  at 
(f  the  7th  article  relates  but  to  one  single  occasion  in 
!ar  1841.  I  cannot  conceive  that  this  is  a  mistake;  and 
t  say  that,  in  such  important  matters,  there  ought  to 
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KoT.  la  be  DO  miftakf  as  to  tune.  But  sappoae  it  is  a  mistake^  sod 
FrQ$ayi3fQMr.  •"PP^**  ^  '**^  it  *'iii  the  preoediog  articles,'*  leaying  oat 
**  next,**  and  adding  the  plural. — ^I  protest  I  cannot  tell  with 
anj  certainty  what  the  period  b  ;  all  I  can  do  is  to  guess: 
I  maj  presome  that  it  is  the  period  from  December^  1840^ 
to  1843  ;  bat  this  is  presamption  oolj. 

I  now  come  to  the  evidence  upon  this  8th  article.  Jeaoe 
Salter  is  examined,  who  was  not,  and  could  not  be,  exa- 
mined upon  the  next  preceding  article.  It  is  all  confusioD. 
The  evidence  which  ought  to  have  been  taken  upon  this 
article,  as  to  the  alleged  visit  to  Mrs.  Capt.  Fraser,  is  taken 
upon  the  4th  article,  to  which  it  has  no  reference  whatever. 
I  must  say  (it  is  my  duty  to  make  the  observation),  that  this 
careless  mode  of  examining  reflects  great  disgrace  on  our 
course  of  proceeding.  The  Examiner  is  bound  to  know  the 
contents  of  the  plea,  and  to  take  the  evidence  on  each  article 
distinctly.  As  to  Jessie  Salter's  evidence  on  this  8th  articlet 
it  amounts  to  this :  that,  on  certain  occasions,  when  the  wit- 
ness deposes  that  when  Mrs.  Fraser  went,  as  she  believes,  to 
the  chambers  of  Mr.  B.,  and  has  been  out  all  night,  on  two 
or  three  occasions,  she  has  seen  in  Mrs.  Fraser's  possession  a 
pocket-handkerchief  with  the  name  of  Mr.  B.,  which  Mrs. 
Fraser  said  was  his,  and  so  declared  to  the  children,  and 
desired  them  not  to  tear  it. 

Now,  save  this  circumstance  of  the  pocket-handkerchief, 
I  want  to  know  what  evidence  this  witness  had,  what  cavaa 
scientiWf  to  justify  her  in  swearing  to  her  belief  that  Mrs. 
Fraser  went  to  Mr.  B.'s  chambers,  and  passed  the  night 
there.    None  at  all,  according  to  her  own  statement,  except 
the  intimacy  between  Mrs.  Fraser  and  Mr.  B.  at  her  own 
home.     The  witness  was  not  at  the  chambers ;  she  knows 
nothing  of  where  Mrs.  Fraser  went,  nor  how  she  became 
possessed  of  the  handkerchief,  or  any  thing  of  the  kind.    I 
find  nothing,  save  the  single  circumstance  of  the  pocket- 
handkerchief  marked  with  Mr.  B.'s  name,  to  justify  her  in 
saying  that  Mrs.  Fraser  went  to  Mr.  B.'s  chambers  and 
passed  the  night  there,  except  it  was  to  be  inferred  from  the 
visits  Mrs.  Fraser  was  paying  during  the  intimacy  between 
her  and  Mr.  B.  at  her  (Mrs.  Fraser's)  house.     She  knows 
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Bothing  of  Mr.  B.'s  chambers,  nor  where  Mrs.  Eraser  went;  Nov.  la 
§hc  has  not  one  atom  of  evidence  to  justify  her  conclusion,  «  "TjProwr 
tave  the  intimacy  and  the  pocket*handkerchief>  not  even  if 
[  were  to  take  all  she  says  as  to  the  alleged  visit  to  Mrs. 
Captain  Fraser  to  be  true.  Her  evidence  upon  this  article 
cornea  to  nothing  whatever,  for  the  pocket-handkerchief 
might  have  been  led  by  accident,  Mr.  B.  being  a  frequent 
visitor,  and  it  is  proved  that  he  was  in  the  habit  of  playing 
at  blind-man's  buff  with  the  children.  I  cannot  presume, 
from  the  ordinary  circumstance  of  a  pocket-handkerchief 
being  observed  in  Mrs.  Fraser's  possession,  that  this  was  the 
sccidental  disclosure  of  an  illicit  connection.  The  very 
publicity,  according  to  the  witness's  statement^  and  the 
declaration  of  Mrs.  Fraser  herself  that  it  was  Mr.  B.'s  hand- 
kerchief, and  her  desiring  the  children  not  to  tear  it^  dis- 
prove such  inference,  which,  without  them,  indeed,  could 
not  have  been  justifiably  drawn.  One  observation,  however, 
does  arise,  that  a  witness  who  will  so  readily  swear  to  a  con- 
clusion of  guilt  is  not  to  be  hastily  trusted  by  the  Court  in 
any  part  of  her  evidence. 

Lincoln's  evidence  upon  this  8th  article  is  wholly  unim- 
portant. 

Mary  Cameron  confirms  the  evidence  of  Salter  as  to  the 
absences  from  home,  and  especially  as  to  the  sleeping  at 
Captain  Fraser's,  and  also  as  to  the  handkerchief. 

I  think  it  is  proved  that  Mrs.  Fraser  was  frequently  ab- 
sent from  home,  and,  subject  to  contradiction,  occasionally 
staid  out  all  night,  and  that  these  witnesses  also  depose  that 
Aey  did  not  know  where  she  went,  and  yet,  though  they 
did  not  know  where  she  went,  and  not  one  has  traced  her 
to  Mr*  B/s,  I  do  consider  that  these  are  circumstances  of 
suspicion  not  to  be  lost  sight  of.  If  all  are  true,  it  is  extra- 
ordinary that  a  lady  with  children  at  home  should  so  be  ab- 
sent, and  none  know  whither  she  went;  less  extraordinary^ 
parhape,  where  there  were  so  many  near  relations  close,  but 
still  auspicious,  and  especially  so  if  the  story  about  Mrs.  Cap- 
tain Fraser  be  true.  But  the  difficulty  to  be  got  over  is, 
diat  all  these  circumstances  are  not  connected  with  Mr.  B. 
There  is  no  efidence  that  I  can  discover  that,  upon  any 
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Vof,  IS.  one  of  thoie  occasions,  Mrs.  Fraser  went  to  Mr.  B.%  or 
met  him* 

The  9tli  and  10th  articles  relate  to  Broadstairs,  and  to  the 
sommer  of  1S41.  Mary  Cameron  has  been  examined 
thereon,  and  she  deposes  to  Mr.  B.'s  visit  to  Broadstairs,  and 
living  in  the  house  with  Mrs*  Fraser,  whilst  Mr.  Fraser  was 
absent;  and  that  Miss  Farrer,  the  governess,  was  absent 
during  a  considerable  part  of  the  time  whilst  Mr.  B.  was 
residing  with  Mrs.  Fraser  and  sleeping  under  her  rood  She 
negatives,  in  express  terms,  all  undue  familiarity,  by  which^ 
referring  to  the  whole  of  her  evidence,  I  presume  her  to  mean, 
witnessing  acts  indisputably  indicative  of  improper  intention. 
But  she  deposes  to  great  intimacy  between  the  parties,  and 
to  their  sitting  alone  together  until  bed-time,  when  Miss 
Farrer  was  absent.  But  by  far  the  most  stringent  and  direct 
part  of  her  evidence,  and  which  she  would  have  been  jusd« 
fied  in  classing  under  undue  familiarity,  is  that  Mrs.  Fraser's 
little  boy  slept  in  Mr.  B.'s  bed*room,  and  that,  one  mom' 
ing,  Mrs.  Fraser,  being  partly  undressed,  went  into  Mr. 
B.'s  bedroom,  brought  out  the  little  boy,  and  then  returned 
into  Mr.  B.'s  bed-room.  The  witness  says  she  thought  that 
this  was  '*  very  indecent  and  improper/'  and  most  assuredly) 
if  the  fact  were  so,  the  witness  has  truly  described  it  Mr. 
B.  was  in  bed  at  the  time,  and  the  witness  cannot  state  how 
long  Mrs.  Fraser  remained.  But  I  have  no  hesitation  in 
declaring  my  opinion  that,  if  this  witness  is  deserving  of 
credit,  though  I  might  not  think  this  fact  absoldtely  demon' 
strati  ve  of  adultery  at  the  time,  this  evidence  ought  to  have 
a  most  material  bearing  on  the  whole  case,  with  respect  to 
inferences.  I  say  "  the  whole  case,"  because,  though  I  exa« 
mine  all  these  charges  separately,  and  it  is  my  duty  to  ext* 
mine  all  the  charges,  I  well  know  that  my  judgment  most 
be  ultimately  formed  upon  a  consideration  of  all  the  facts 
combined,  and  therefore  I  am  aware  that  a  fact  of  this 
kind  may  have  a  bearing  much  beyond  the  individual 
circumstance,  and  considerably  strengthen  evidence  as  to 
other  facts. 

This  witness  is  the  only  one  produced  to  establish  this 
very  important  circumstance :  but  it  is  right  to  say,  that, 
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tnppoeifig  it  to  have  occurred,  it  might  have  been  impossible       Nov,  16. 
to  have  produced  any  other  witness  to  the  fact.  FrasarTF 

Bat  how  stands  this  witness  when  contrasted  with  the 
efidenoe  of  Miss  Emilj  Farrar,  a  person  who^  I  think,  is 
entitled  to  lull  credit  with  the  Court  ?  Mary  Cameron  has 
•vom  that  Miss  Farrar  was  absent  at  Ramsgate  for  a  great 
piit  of  the  time  Mr.  B.  was  at  the  house  at  Broadstairs.  In 
this  Cameron  is  wholly  mistaken.  Now  this  is  a  most  im- 
portant point,  for  if  Miss  Farrar,  during  the  entire  period, 
vai  residing  with  Mrs.  Fraser,  the  whole  story  of  this  wit- 
ntm  of  the  parties  sitting  alone  together  at  night  till  they 
went  to  bed  vanishes  at  once.  Miss  Farrar,  too,  deposes  that 
BO  undue  familiarities  of  any  kind  took  place.  I  do  not 
khI  Miss  Farrar's  evidence  in  detail ;  it  negatives  Came- 
no's  evidence*  with  the  exception  of  what  she  could  not 
know,  Mrs.  Fraser's  going  into  Mr.  B.'s  bedroom  to  fetch 
thediild. 

it  would  not  be  an  unfair  construction  of  Cameron's  evi- . 
deuce  to  say,  that  probably  some  transaction  of  the  kind 
ipoken  to  by  Cameron  did  take  place,  but  not  altogether  as 
sbe  has  related  it.  It  may  have  been  an  act  of  great  familiar- 
ity, perhaps,  but  1  doubt  if  I  should  be  justified  in  saying, 
an  act  of  criminal  familiarity.  However,  this  is  forestalling 
ume  of  the  observations  I  shall  have  to  make  when  I  in- 
quire into  the  credit  due  to  this  witness. 

As  to  the  10th  article,  this  pleads  a  letter  in  supply  of 
proof  of  an  averment  in  the  9th  article,  that  Mrs.  Fraser 
(akdy  informed  Mr.  Fraser  that  Mr.  B.  had  come  down  tlie 
etening  preceding.  There  is  really  nothing  at  all  in  this  ; 
upon  any  construction  I  can  give  to  the  letter,  it  is  not  of 
the  slightest  importance.  1  am  at  a  loss  to  conceive,  even 
without  making  reference  to  the  time  of  putting  the  letter 
into  the  Post,  how  this  can  be  construed  into  an  improper 
deception,  or  any  intention  of  deception  at  all.  It  is  clear 
tliat  Mr.  Fraser  was  aware  of  the  whole  of  the  circumstances. 
I  think  1  may  pass  on  to  the  next  article. 

The  11th  article  relates  to  what  occurred  after  the  con- 
finement of  Mrs.  Fraser  in  October,  1841.  It  pleads  that 
Mr.  B.  visited  her  immediately  after  the  confinement,  and 
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Nov.  18.  made  her  many  presents ;  that  these  visits  continued  till 
„  Z,  some  time  in  1842,  and  other  circumstances  occurred  ivhenoe 
adultery  is  charged  in  Melcombe  Place.  Now  the  fint 
visits  are  deposed  to  by  Jessie  Salter,  and  if  all  true,  sach 
visits,  so  immediately  after  the  confinement,  do  certainly 
shew  an  extreme  intimacy  between  the  parties.  But  at 
such  a  period  adulterous  intercourse  could  not  be  supposed 
to  have  taken  place.  Still  the  intimacy  is,  T  admit,  not  an 
unimportant  fact.  The  presents  relate  to  cotton  stockings 
and  needlework  slippers.  Jessie  Salter  deposes  to  many 
subsequent  visits,  and  of  an  evening ;  to  their  sitting  close 
to  each  other ;  to  Mrs.  Eraser,  upon  one  occasion,  calling 
Mr.  B. ''  my  dear," — one  occasion.  I  do  not  say  that  this 
is  not  an  important  fact ;  but  it  is  not  a  little  singular  thtt 
she  should  not  have  called  Mr.  B.  by  that  epithet  on  other 
occasions,  and  that  the  witness  should  only  have  heard  it 
once.  She  speaks  of  Mrs.  Eraser's  dress  being  in  **  a  very 
tumbled  and  disordered  state,**  and  says  that  these  visits 
were  "  for  the  most  part"  unknown  to  Mr.  Eraser.  Now 
I  wish  to  pause  upon  this  expression,  which  is  rather  im- 
portant. It  admits  that  some  of  the  visits  were  known  to 
Mr.  Eraser.  I  should  like  to  have  learned  from  the  witness 
how  she  knew  that  some  visits  were  not  known  to  Mr.  Era- 
ser, and  how  she  could  discriminate  between  those  which 
were  known  and  those  which  were  not«  If  she  had  said 
that  some  of  the  visits  were  known  to  Mr.  Eraser  because  he 
was  present,  that  would  have  been  one  thing  ;  but  I  should 
like  to  have  had  some  explanation  from  the  witness  herself. 
She  adds  that  the  parties  were  **  very  guarded  "  before  her. 
Adultery,  as  I  said,  is  pleaded  ;  but  this  witness  does  not 
draw  any  such  conclusion  in  her  evidence.  This  is  not 
unimportant  when  the  witness  is  a  willing  witness,  as  Jessie 
Salter  unquestionably  is.  I  do  not  mean  to  say  (for  it  is 
well  known  that  this  would  be  contrary  to  decided  cases) 
that  it  is  necessary  for  the  witness  to  draw  a  conclusion 
one  way  or  the  other  ;  for  it  must  be  recollected  (and  Lord 
Stowell  made  the  observation*),  that  if  a  witness  does  not 
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dMxae  to  draw  a  conclusion  from  facts^  the  Court  is  not  Not.  la 
wHoppcd  from  drawing  a  conclusion.  But  it  is  a  little  j.  TT 
BBgnlar  that  a  willing  witness  should  not  draw  a  conclusion 
from  the  &ct8.  However,  the  evidence  of  Jessie  Salter,  if 
tr«e^  would  lead  very  strongly  to  the  conclusion  of  adul- 
loy ;  so  strongly,  indeed,  that  one  single  act  of  indecent 
Cmiliarity  would  be  sufficient  to  establish  the  charge. 

Mary  Cameron  is  the  next  witness.  I  do  not  think  it 
necessary  to  go  through  the  whole  of  her  evidence ;  the 
uA,  would  be  endless.  I  think  it  is  enough  to  shew  that  I 
hive  taken  it  into  full  consideration.  Mary  Cameron  con- 
firms Salter  in  all  the  main  points ;  she  says  that  Mr.  B.'s 
vidts  were  three  times  a  week  on  an  average,  and  that  he 
mortly  dined  there  ;  that  they  sat  up  late  of  a  night ;  that, 
ID  the  day,  if  any  one  came  in,  Mr.  B.  went  into  another 
room ;  that  Mrs.  Fraser's  hair  was  much  tumbled  and  dis- 
ordered, different  from  what  she  had  ever  seen.  She  nega- 
tives having  witnessed  improper  familiarities,  and  is  silent  as 
to  the  commission  of  adultery.  The  substance  of  her  evi- 
dence is  to  shew  a  very  great  intimacy  between  the  parties, 
bat  nothing  of  absolute  criminality,  and  she  does  not  give 
any  opinion  as  to  whether  adultery  was  committed  or  not. 

I  think  it  would  be  impossible  to  deny  that  this  is  very 
stringent  evidence,  and  goes,  though  not  absolutely,  yet 
vary  nearly,  to  reduce  the  case  to  a  question  as  to  the  credit 
of  the  witnesses. 

The  12th  article  pleads  Mr.  Fraser's  absenting  himself 
from  home  in  the  summer  of  1842 ;  Mrs.  Fraser's  residence 
at  Brighton,  and  Mr.  B.'s  visits  to  her,  and  the  sending  out 
of  all  the  servants  during  the  Sunday  night. 

A  Mrs.  LeflTen,  a  laundress  at  Brighton,  has  been  examined 
on  this  article,  and  I  consider  it  expedient  to  address  my 
attention  to  her  evidence  first ;  for  if  admissible  and  true, 
ibe  proves  an  act  of  indecent  familiarity,  and  any  such  act 
dearly  proved  would  turn  the  scale  against  Mrs.  Fraser. 
Now  not  one  single  word  of  the  circumstance  stated  in 
her  evidence  is  pleaded  in  this  article,  which  alleges  spe- 
cific acts  as  to  Mr,  B.  alone.  The  witness  knows  nothing 
of  Mr.  B.,  though  she  proves  diversity.     I   entertain   the 
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Uov,  18.      strongest  doubt  whether  the  evidence  of  this  witness  be  ad-     ' 
p  Z,         missible  at  all.     I  believe  (and  the  cross-examination  of  the    ' 

witness  proves  it),  that,  when  the  plea  was  given  m,  toe 
evidence  of  this  person  was  never  dreamed  of  at  all ;  if  it 
had  been  known,  the  facts  ought  to  have  been  specifically 
pleaded,  and  the  witness  might  have  seen  Mr.  B.,  and 
identified  him  as  the  person  she  saw  from  her  own  garden. 
Mrs.  Fraser  is  not  charged  with  adultery  with  any  other 
person :  there  is  no  opportunity  of  defence  against  such 
evidence  on  such  a  plea.  But  assuming  the  evidence  to  be 
admissible  (and  I  think  I  am  going  too  far  in  assuming  it),  it 
is  impossible  that  I  could  safely  act  upon  it,  as  it  is  not  only 
the  evidence  of  a  single  witness,  but  a  witness  who  sees 
that  which  none  of  the  witnesses,  with  a  thousand  tiroes 
greater  opportunities,  resident  in  the  house,  pretend  to  have 
seen,  and  sees  such  improper  familiarity  in  a  room  looking 
to  the  sea^  and  into  which  others  might  see  as  well  as  be^ 
self.  If  her  evidence  be  true,  it  is  next  to  impossible  that 
the  female  servants  should  not  have  seen  more,  and  if  they 
had,  no  one  can  rationally  doubt  their  readiness  to  state  it 

I  do  not  purpose  to  examine  the  rest  of  the  evidence  on 
the  12th  article  in  detail,  and  for  this  reason :  it  is  predsdy 
of  the  same  character  as  that  given  on  the  11th,  with  only 
a  change  of  place.  But  I  will  observe  that  I  cannot  take  as 
evidence  any  thing  the  child  said  as  to  the  bathing.  It  is 
not  evidence  in  the  cause.  What  the  child  may  have  said 
may  lead  to  a  moral  conclusion ;  but  it  is  clear  that  what 
was  said  by  the  cliild  is  no  evidence  which  I  can  receive 
However,  if  the  rest  of  the  evidence  is  true,  it  is  certainly 
proved  that  all  the  servants  were  sent  out  of  the  way,  and 
that  the  circumstances  deposed  to  raise  a  strong  primdJacU 
case  against  Mrs.  Fraser. 

The  13th  article,  I  think,  I  have  in  effect  sufficiently  dis- 
cussed in  my  observations  upon  the  testimony  of  Smithard : 
he  is  in  effect  the  only  witness  to  it. 

As  to  the  14th  article,  and  the  circumstances  which 
occurred  in  York  Buildings,  in  1842,  and  Mrs.  Fraser's 
confinement  in  December  of  tliat  year,  the  visits  of  Mr.  B., 
the  matter  of  the  old  shirt,  and  the  concealment  of  such 
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▼iffts ; — all  these  matters,  I  admit,  are  of  great  importance;      Not.  18 
byt  I  do  not  enter  into  them  minutely,  because  they  are  j,         Z 
tpudem  generis  with  the  other  facts  spoken  to  by  Cameron 
and  Salter,  and  are  unquestionably  proved,  if  they  are  to  be 
bdieved,  though  Cameron  can  speak  only  to  the  first  six 
veeks. 

On  this  14th  article,  however,  another  witness  has  been 
emuned,  Marj  Ann  Kendrew.  She  not  only  confirms 
8^ter»  bot  speaks  to  one  very  important  fact,  indeed  so  im- 
portant that,  if  I  believed  it,  eadii  quastio.  She  swears 
Alt  die  distinctly  heard  Mr«  B.  and  Mrs.  Eraser  kiss  each 
other.  She  says  she  is  *'  quite  positive  about  it,"  and  could 
not  be  mistaken.  This  kissing  took  place  when  Mr.  B.  first 
csnie  in,  and  before  she  could  shut  the  door :  a  very  preci* 
pitate  act  unquestionably,  and  not  altogether  the  most  pro- 
bable^ under  all  the  circumstances,  especially  when  I  con- 
ader  that  the  two  other  witnesses,  Salter  and  Cameron, 
have  over  and  over  again  deposed  to  the  extreme  caution  of 
the  parties,  and  their  guarded  manner.  A  very  audible 
proceeding  it  must  have  been,  for  I  must  trust  not  to  the 
cjes  bot  to  the  ears  of  this  witness.  Kendrew  details  a  great 
variety  of  circumstances  as  to  the  dress  and  disorder  in  the 
dress  of  Mrs.  Fraser,  all  tending  to  raise  suspicions  of  an 
adulterous  intercourse.  I  will  presently  examine  the  credit 
doe  to  this  witness.  Mary  Raynor  also  gives  similar  testi- 
mony. 

The  15th  article  pleads  the  going  to  Ramsgate  in  July, 
1843,  and  the  occurrence  relating  to  the  little  girl  and  the 
Inthing-machine.  I  do  not  mean  to  discuss  this  last  circum- 
itance.  If  true,  and  it  has  not  been  explained  to  my  satis- 
&cdon,  the  proceeding  was  grossly  indelicate  and  indeco- 
roos :  but  it  bears  so  remotely  upon  the  question  of  adul- 
tery that  I  consider  it  wholly  unnecessary  to  discuss  it. 

Mary  Ann  Kendrew  is  a  witness  on  this  15th  article. 
Amongst  other  things,  she  deposes  to  seeing  Mr.  B.  come 
out  of  Mrs.  Eraser's  bedroom  when  she  was  in  bed.  I  need 
go  no  further :  if  I  believe  Mary  Ann  Kendrew,  this  is  con- 
dnsive.  Mary  Raynor  strongly  confirms  the  intimate  inter- 
coarse  at  Ramsgate. 
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Nov.  18.  The  remainder  of  this  Allegation  relates  to  the  conduct  of 

P  '~~T^  Mrs.  Fraser  in  avoiding  the  society  of  her  husl>and,  and 
making  herself  disagreeable  to  him  ;  to  her  concealing  her 
residences ;  and  to  his  discovery  of  the  alleged  adultery, 
first,  by  report  in  July,  1843,  and  lastly  in  some  way  or 
other  in  November,  1843,  -when  he  had  determined  to  goto 
India. 

It  may  be  necessary  to  refer  to  some  of  these  circum- 
stances hereafter ;  but  the  main  and  important  question  is, 
the  credit  due  to  the  four  witnesses, — Salter,  Kendrew,  Ca- 
meron, and  Raynor.  Their  evidence,  if  admitted  and  un- 
contradicted, is  decisive  of  this  case,  because  though  by  Us 
the  greater  bulk  of  the  circumstances  might  by  possibility 
be  consistent  with  innocence  and  explainable,  yet  if  it  be 
true  that  Mrs.  Fraser  was  seen  coming  out  of  Mr.  B.'s  bed- 
room, as  sworn  by  Kendrew ;  and  if  the  kissing  did  take 
place,  as  sworn  by  her,  such  facts  would  be  conclusive  evi- 
dence of  criminal  intention,  and  if  I  have  proof  of  criminal 
intention^  I  cannot  doubt  that  there  are  facts  which  would 
lead  my  mind  to  a  conclusion  of  guilt. 
Credit  due  Now,  upon  the  question  of  credit,  I  observe  that,  when 
witnesses.  ^  evidence  is  taken  in  writing,  and  the  Court  has  not  the 
opportunity  of  seeing  a  witness,  it  must  form  its  judgment 
of  his  credit  from  the  best  means  in  its  power,  and  some  of 
these  means  are  :  first,  the  general  tenour  of  the  evidence; 
and  the  general  tenour  of  the  evidence  of  a  witness  will  often 
make  an  impression  upon  the  mind  of  the  Court  which  it  is 
difficult  to  describe  accurately  in  words.  I  think  every  one 
who  hears  me,  and  is  conversant  with  evidence,  can  hardly 
read  the  depositions  of  a  witness  without  forming  in  his  own 
mind  a  conclusion  as  to  the  general  intention  and  disposition  of 
the  witness  to  speak  the  truth  to  the  best  of  his  knowledge. 
The  next  means  of  judging  is  from  specific  facts  which  per 
se  affect  the  credit  of  a  witness.  Thirdly,  if  the  case  is  not 
supported  by  other  witnesses,  who,  as  may  appear,  could 
and  ought  to  have  been  produced.  Lastly,  of  course,  the 
credit  of  a  witness  is  destroyed  when  there  is  better  evi- 
dence in  direct  contradiction,  to  which  the  Court  would 
give  more  implicit  credence. 
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Then,  first,  with  respect  to  Salter,  and  the  tenour  of  her  Nov.  18. 
eridenoe.  I  think  it  is  impossible  to  read  it  without  being  p^^^^^^aaer 
fordbly  impressed  with  the  conviction  that  a  very  strong 
pRJudioe  against  Mrs.  Fraser  pervades  the  whole  of  it  Her 
endence  on  the  16th  article  alone  creates  such  a  conviction, 
md  it  would  not  be  difficult  to  cite  very  many  other  pas- 
itges.  There  is  not  a  single  circumstance  doubtful  in  itself 
which  she  does  not  construe  against  Mrs.  Fraser.  If  these 
drcsmstances  did  occur  as  stated,  the  conduct  of  this  wit- 
neM,  in  continuing  to  live  amidst  so  much  profligacy,  is  not 
in  itsdf  creditable  to  her.  But  the  truth  is,  that  the  con- 
duct of  this  witness  is  inconsistent  with  her  present  infe- 
rences. I  do  not  think  she  did  believe,  at  the  time  of  the 
sopposed  occurrence  of  the  circumstances,  what  she  says 
now  she  believed.  She  quitted  Mrs.  Fraser's  service  in 
anger,  becauscy  as  she  says,  Mrs.  Fraser  would  not  permit 
ber  diild  to  visit  her;  and  she  is  in  the  service  of  Mr.  Fra- 
•er.  When  did  he  take  her  into  his  service  ?  On  the  2nd 
interrogatory  she  says  she  entered  Mr.  Fraser's  service  on 
the  I5th  February,  1844 ;  this  was  four  days  before  the 
time  of  the  trial  of  the  Action,  she  being  one  of  the  most 
important  witnesses  to  establish  the  fact  of  adultery.  I 
confess  this  is  a  most  startling  circumstance  to  me,  and  I  am 
surprised  that  Mr.  Fraser,  belonging  to  the  profession  of 
the  law,  should  have  been  guilty  of  so  rash  a  proceeding. 
This  is  not  all.  She  has  a  natural  child,  and  Mr.  Fraser 
receives  her  with  her  natural  child. 

Again,  under  the  head  of  credit,  it  is  impossible  to  pass 
over  her  answer  to  the  last  interrogatory,  the  22nd.  The 
witness  declared  herself  a  married  woman,  and  aflerwards 
icknowledges  this  is  not  true,  and  that,  never  having  been 
married,  her  child  is  a  natural  child.  Some  excuse  must,  I 
thmk,  fairly  be  made  for  an  anxiety  to  conceal  the  fact  that 
ibe  was  not  a  married  woman,  having  deviated  from  the 
ptth  of  virtue,  and  for  her  being  unwilling  to  admit  that 
her  child  was  a  natural  child.  But  this  witness  has  shewn, 
from  the  previous  part  of  her  evidence,  that  they  are  all 
pure  fabrications,  and  I  think  it  clear  that  she  does  not  view 
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1M2.  I  think  mamj  of  the  preeediiig  obtenratkiitty  as  to 
the  tenoor  of  her  exaonnatiaa,  appl  J  to  this  witness ;  but 
there  is  one  of  a  more  particalar  kind,  appl  jii^  to  herself 
apedalij ;  I  allade  to  the  £rcct  contradiction  given  to  hsr 
1^  Miss  Farrar,  as  to  that  ladj's  absence  at  Ramsgatfe 
It  farther  appears  that  she  had  been  discharged  by  Lsdy 
Dojle,  the  sister  of  Mrs.  Eraser.  I  do  not  say  that  she 
might  not  justly  hare  been  irritated  thereby,  bat  with  thst 
question  I  hare  nothing  to  do.  But  I  do  say,  that  the  being 
discharged,  justly  or  unjustly,  and  more  especially  the  Ut- 
'  ter,  was  a  circumstance  likdy  to  prejudice  her  against  Mn. 
Eraser,  and  I  think  this  feding  is  Tery  mudi  shewn  in  her 
evidence.  This  witness,  however,  in  some  reelects,  standi 
in  my  judgment  higher  than  Jessie  Salter. 

And  here  I  must  repeat  an  observation  I  have  already 
made,  with  respect  to  the  credit  of  the  witnesses,  but  whidi 
I  think  particularly  applies  to  the  two  I  have  just  men- 
tioned ;  I  do  not  say  I  lay  very  great  stress  upon  it,  yet  it 
is  a  circumstance  to  be  considered.  These  witqesses  were 
examined  on  the  trial  at  law,  and  I  think  they  must  ha?e 
been  discredited  by  the  jury ;  for,  if  not,  their  verdict  moit 
have  been  the  other  way.  And  the  jury  had  an  opportu- 
nity (of  which  this  Court  is  most  unfortunately  deprived)  of 
witnessing  the  mode  in  which  they  gave  their  evidence. 

Mary  Ann  Kendrew  is,  as  I  have  already  observed,  « 
very  important  witness,  because  she  speaks  to  an  act 
decidedly  of  criminal  familiarity.  But  I  have  no  hesitation 
in  declaring  that  this  witness  is  most  manifestly  not  a  just 
and  impartial  witness ;  that  a  hostile  feeling  against  Mrs. 
Eraser  is  most  evident  throughout  the  whole  of  her  deposi- 
tion. There  are  many  instances  of  it ;  I  will  take  only  one. 
She  swears  that,  one  night,  about  three  days  before  Mr.  B. 
came  down  to  Ramsgate,    all  Mrs.  Eraser's  hair  was  disor- 
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dered  and  down.    She  says  that  this  was  the  only  instance.      Not.  18. 
nd  that  being  scs  she  believes  it  was  done  on  purpose  for  vL^iS^^f^^^^ 
*'a  Wnd.**    See  the  animus  of  this  witness,  who  from  such 
t drcnmstance would  draw  such  a  conclusion;  and  could 
sny  one  doubt  that  a  witness  drawing  such  an  inference  must 
be  ammated  by  a  most  eager  desire  to  support  the  case 
spinst  Mrs.  Fraser  ?     But  is  it  true  what  she  has  stated  ? 
It  is  io  evidence  from  another  witness  (Raynor)  examined 
bf  Mr.  Eraser,  that  it  was  the  ordinary  custom  of  Mrs. 
ftiKrto  have  her  hair  down  and  disordered,  instead  of 
tttfiDg  it  so  three  days  before  Mr.  B.  came  down,  as  a  deli- 
berate plot  and  deception.     Be  it  remembered  that  some  of 
die  oAer  witnesses  have  sworn  to  exactly  the  same  effect  as 
Rajnor ;  bat  whether  they  had  sworn  so  or  not,  no  one  de- 
ser?ing  of  credit,  or  not  grossly  partial,  would  have  sworn 
to  such  an  inference.    This  witness's  mother  is  the  person 
who  had  the  care  of  Jessie  Salter's  child,  and  it  was  at  her 
iutmoe  that  she  went  to  the  attorney  of  Mr.  Fraser.     Mary 
Rajnor  is  another  witness  whose  attendance  and  evidence 
00  the  trial  were  procured  by  Jessie  Salter,  who,  whether  for 
trath  or  falsehood  I  say  not,  but  in  fact,  has  been  a  princi- 
pal mover  in  procuring  all  the  testimony  within  her  reach. 
Sodi  proceedings  are  very  suspicious.     With  respect  to 
Mary  Raynor,  I  think  many  observations  might  be  made 
upon  her  evidence  of  the  same  kind  as   I  have  made  with 
regard  to  the  three  preceding  witnesses,  though  perhaps  not 
with  the  same  strength. 

I  have  now  travelled,  at  considerable  length,  through  the  Condusion 
evidence  on  the  various  charges  of  adultery  preferred  by  ^jjj.^^p^jj"" 
Mr.  Fraser  against  his  wife ; — a  very  tedious  examination  it 
bai  been,  yet  the  difficulty  with  me  has  been  to  compress 
nj  observations — to  have  multiplied  them  would  have  been 
an  infinitely  easier  task.  With  one  or  two  slight  exceptions, 
—such  as  a  reference  to  Miss  Farrar's  evidence, — I  have 
tiricdy  confined  mysdf  to  the  examination  of  the  evidence 
|ttoduced  by  Mr.  Fraser  himself ;  and  my  chief  reason  has 
been  to  see  how  far  this  evidence  has  established  the  charge 
agttoat  Mrs.  Fraser,  and  how  far  contradictory  evidence  is 
necessary  or  could  be  given  ;  and  I  think  it  right,  in  this 

VOL.  V.  Q 
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KoY.  18.  stage  of  my  judgment,  to  express  my  opinion  that  the  proof 
— z^  of  adultery  at  Mr.  B.'s  chambers  fails,  because  I  think  the 
'  witnesses  not  entitled  to  credit,  and  because  I  believe  Elisa« 
beth  Bound,  who  swears  that  Mrs.  Fraser  did  not  sleep  out 
of  her  own  house,  against  the  evidence  of  Arnold,  that  she 
was  accustomed  to  do  so.  I  believe  Elizabeth  Bound,  and 
I  utterly  discredit  the  evidence  of  Mrs.  Arnold.  And  with 
respect  to  the  adultery  which  the  four  maid-servants  have 
been  produced  to  prove,  I  am  of  opinion  that,  if  they  were 
entitled  to  implicit  credit,  the  adultery  would  be  proved, 
because  there  is  superabundantly  proved  a  most  intimtte 
intercourse  between  the  parties,  and  two  or  three  sets 
which  would,  if  believed,  almost  necessarily  induce  the  cod- 
elusion  that  the  intercourse  between  Mrs.  Fraser  and  Mr.&, 
however  originally  commenced,  and  innocent  at  first,  must, 
if  all  the  facts  stated  were  true,  have  been  degraded  into  a 
criminal  connection.  Indeed,  if  these  witnesses  were  omii 
exceptione  majores,  effectual  contradiction  or  satisfactorj 
explanation  would  be  next  to  impossible.  I  have,  however, 
come  to  this  conclusion,  that  all  these  witnesses  are  of  very 
doubtful  credit ;  to  strict  veracity  and  impartiality  not  one 
is  entitled ;  I  cannot  rely  with  confidence  on  the  testimoDy 
of  any  one  of  them.  At  present,  I  go  no  further,  and  I 
must  now  consider  some  of  the  evidence  given  on  behalf  of 
Mrs.  Fraser,  which  may  either  convince  me  that  these  wi^ 
nesses  are  wholly  undeserving  of  credit,  or,  on  the  contrary, 
turn  the  scale  against  Mrs.  Fraser. 
Evidence  on  The  first  and  most  important  witness  as  to  facts  -is  Elisa- 
wife.*^  ^^  *^*  ^^^^  Bound,  still  in  the  service  of  Mrs.  Fraser,  in  which  she 
has  been  since  July,  1839.  I  will  here  observe  that  I  sluB 
abstain  from  noticing  any  part  of  the  evidence  which  doei 
not  bear  upon  the  question  of  adultery.  It  is  my  province 
to  judge  of  this  only,  and  I  have  nothing  to  do  with  the 
conduct  of  either  party  except  as  connected  with  this  ques- 
tion. 

It  is  a  part  of  the  admitted  history  of  this  case  that  Mr. 
B.  was  Mr.  Fraser's  friend,  and  by  him  introduced  to  Mrs. 
Fraser ;  and  the  witness  Bound  accounts  for  Mr.  B.'8  dining 
alone  with  Mrs.  Fraser  at  one  period,  on  some  occasions, 
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bf  Mr.  Frasei^s  absenting  himself,  though  he  had  invited      Not.  18, 

Mr.  B.     She  contradicts  the  assertion  that  Mrs.  Fraser  was  -,         Z,    _ 
_  .  ^  .         ,  «i  Fraierf,Fraser. 

■ccostooied  to  come  home  of  an  evenmg  alone.     She  states 

tliat  Mrs.  Fraser  slept  for  three  or  four  nights  at  Lidy 
Hajret* ;  but  she  denies  that  she  slept  out  on  any  other  occa- 
MQy  and  die  confirms  Miss  Farrar's  evidence  as  to  Broad- 
Urirs;  and  very  important  this  evidence  is,  because  the 
eftctof  it  it,  that  it  falsifies  the  evidence  of  one  of  the  most 
■ilerial  witnesses  on  the  other  side,  as  to  Mrs.  Fraser  and 
Mr.  B.  sitting  up  alone,  and  tends  to  shew  that  the  other 
witnesses  have  sworn  not  only  falsely,  but  wilfully  so. 
A^ain,  as  to  the  visits  in  town  ;  Elizabeth  Bound  answered 
die  door,  and  shewed  Mr.  B.  into  the  drawing-room,  as 
odier  visitors  were ;  she  contradicts  the  other  witnesses  as  to 
Rr%hton,  and  she  explains  the  visit  of  Mr.  B.  in  December, 
1842.  On  her  cross-examination  (if  it  were  necessary  to  go 
throogh  it)  the  witness  has  contradicted  many  other  matters 
itated  by  Mr.  Eraser's  witnesses,  which  could  not  have  come 
cot  on  the  plea,  but  only  in  answer  to  the  interrogatories. 
A%  to  the  credit  of  this  witness,  I  do  not  forget  that  she  has 
been,  throughout  a  long  period,  in  the  service  of  Mrs.  Fra« 
ler,  and  that  her  bias  leans  decidedly  towards  her  mistress ; 
bat  I  also  think  that  she  has  given  her  evidence  in  a  more 
credible  manner  than  the  other  servants :  and  1  will  observe, 
in  justification  of  this  opinion,  that  she  does  not,  in  her 
examinatioii  in  chief,  attempt  to  depose,  as  forward  wit- 
nesses are  apt  to  do,  to  the  whole  plea,  but  frequently  de- 
clares her  inability  to  give  evidence,  or  declines  so  to  do, 
because  she  has  not  a  knowledge  of  the  circumstances.  In 
one  respect  she  is  contradicted  by  Higgs,  as  to  the  night  at 
Brighton,  with  regard  to  his  being  with  her  and  the  other 
servants.  But  I  cannot  consider  this  to  be  a  proof  of  wilful 
ialse  swearing,  for  she  has  fully  admitted  all  her  acquaint- 
ance with  Higgs  (perhaps  blameable),  and  has  stated  many 
circumstances  which  it  is  abundantly  clear,  if  it  were  not 
for  a  due  regard  to  her  oath,  she  would  naturally  have 
wished  to  conceal,  and  would  have  concealed.  She  is  also 
mistaken  as  to  the  time  Mr.  B.  was  at  Broadstairs  ;  but,  after 
iQch  a  length  of  time,  she  was  likely  to  be  mistaken.     In 
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Nov.  18.     tome  respects  she  is  a  singularly  candid  witness  :  for  in* 
FrtmnJ'raMef  '^^^^  *^*  admits  Miss  Eraser's  dislike  of  Mr.  B.  after  the 
bathing  at  Ramsgate. 

I  need  not  go  through  the  evidence  of  Miss  Emily  Farrar; 
I  have  already  adverted  to  it,  but  I  will  repeat  my  convio 
tion  that  her  testimony,  coupled  with  that  of  Elisabeth 
Bound,  has  not  only  disproved  the  accounts  given  by  the 
two  servanU  of  what  occurred  at  Broadstairs^  but  has  gone 
a  considerable  way  to  shake  my  confidence  in  any  part  of 
their  statements. 

I  have  expended  a  very  short  time  upon  the  evidence 
produced  on  behalf  of  Mrs.  Fraser,  but  I  do  believe,  neTe^ 
theless,  that,  with  the  exception  of  the  evidence  of  Mr.  E, 
I  have  exhausted  the  whole  subject.  1  am  not  aware  that 
there  is  any  other  evidence  which  bears  directly  upon  the 
question  of  adultery,  except  that  of  Mr.  B. ;  with  that  sin- 
gle exception,  the  whole  of  the  remaining  evidence  has  w 
remote  a  connection  with  the  case  (indeed,  none  at  all), 
that  I  shall  not  uselessly  and  vainly  occupy  time  in  the  dis- 
cussion of  it.  Now  let  me  verify  these  observations.  I  am 
not  here  to  judge  whether  the  matrimonial  cohabitation  of 
Mr.  and  Mrs.  Fraser  was  happy  or  otherwise ;  nor  whether 
he  was  a  negligent  and  careless  husband,  or  she  a  provoking 
and  jealous  wife ;  I  have  nothing  to  do  with  family  quar« 
rels,  except  so  far  as  the  behaviour  of  either  party  may 
contribute  some  proof  to  the  establishment  of  an  adulteroas 
connection.  It  is  true,  that  when  dislike  of  a  husband  and 
attachment  to  another  man  are  coeval,  the  dislike  shewn  of 
the  husband  may  deserve  consideration  as  one  of  the  effects, 
and  consequently  proofs,  of  an  improper  attachment.  But 
nothing  can  be  more  clear  than  that  this  is  not  the  present 
case,  for  the  evidence  on  both  sides  establishes  to  my  perfect 
satisfaction  that  these  domestic  broils,  these  jealousies  and 
these  neglects,  all  flourished  with  equal  vigour  before  the 
introduction  of  Mr.  B.,  and  just  as  much,  as  ailerwards; 
What  better  evidence  can  I  have  of  the  truth  of  this  obser- 
vation than  the  letter,  dated  July  8th,  1842,  written  and 
produced  by  Mr.  Fraser  himself?  Though  why  or  where- 
fore he  produced  the  letter  annexed  to  the  interrogatories. 
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h  conpletely  beyond  my  comprehension ;  and  there  are  a  Koy.  18. 
oomber  of  exhibits  annexed  to  the  interrogatories  without  „  Z, 
aj  information  as  to  the  purpose  for  which  they  were  in- 
mded.  I  find  a  letter  in  his  handwriting,  and  not  a  single 
drcomstance  in  it  which  is  evidence  for  him.  What  evidence 
does  it  ocmtain  against  him  ?  Every  thing  he  utters  is  evi- 
^enee  against  him.  I  have  looked  at  this  letter,  dated  the 
6di  July,  1842,  for  the  purpose  of  seeing  what  evidence  it 
ifbrds.  In  this  document  Mr.  Fraser  details  his  domestic 
grievances  and  quarrels,  from  the  very  date  of  his  marriage 
down  to  the  day  of  their  separation,  in  May,  1842.  There  is 
Dot  one  atom  of  credible  evidence  to  prove  tliat,  after  the  in- 
trododiofn  of  Mr.  B.,  there  was  any  essential  change  in  Mrs. 
Fmer's  conduct,  from  which  it  would  be  possible  to  draw 
any  inference  of  the  commencement  of  an  improper  attach- 
ment I  forbear,  therefore,  to  intermeddle  with  the  mass  of 
Blotters  which  have  nothing  to  do  with  the  present  inquiry. 
For  the  same  reason,  and  on  the  same  principle,  I  have 
nothing  to  do  with  the  advance  of  the  £200.  It  certainly 
was  advanced  after  Mr.  Fraser  had  instituted  inquiries  as  to 
bis  wife's  conduct ;  but  whether  at  a  period  when  he  con- 
tinoed  to  entertain  suspicions,  or  had  temporarily  abandoned 
them,  is  not  so  clear.  But  how  can  the  fact  bear  on  this 
case?  Why,  only  thus :  it  is  to  be  supposed  that  he  would 
not  take  the  money  from  a  wife  he  deemed  unfaithful.  I 
could  build  no  conclusion  on  such  suppositions  with  any 
lafety.  In  the  same  way  I  dispose  of  all  the  evidence  as  to 
the  denial  of  the  £20,  and  the  sale  of  the  furniture  ;  I  dis- 
roias  these  with  all  the  other  irrelevant  matters  with  which 
this  case  is  overloaded. 

A  very  important  matter,  however,  still  remains  un-  Testimony  of 
toadied  ;  I  refer  to  the  evidence  of  Mr.  B.  It  is  not  usual  j^^'urf *^  ^^ 
m  these  Courts  to  produce  as  a  witness  for  the  wife  the  per- 
son accused  of  having  committed  adultery  with  her.  But 
•uch  person  is  a  competent  witness,  and  one  or  two  cases 
have  occurred  in  which  reliance  has  been  placed  on  such 
teitimony ;  as  in  Gill  v.  GilL*     On  general  principles,  how - 

•  ArchcP,  E.T.,  1823.     Not  rep. 
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Not.  18.      ever,  sodi  evidence  must  be  received  with  very  great  caa- 
„  L         tion.  In  the  caae  of  ordinarv  witnesses,  who  have  no  interat 

ot  personal  connection  or  special  motive  to  induce  them  to 
swear  falsely,  it  most  be  presumed  that,  having*  a  horror 
of  committing  the  crime  of  perjury,  they  will  speak  the 
truth ;  but  where  a  person  in  the  situation  of  Mr.  B.  it 
examined,  if  really  the  connection  has  taken  place,  there  ii 
a  tie  of  honour,  false  or  true,  which,  so  long  as  human 
nature  remains  unchanged,  may  conflict  with  the  principle 
of  duty,  and,  added  to  this  false  principle  of  honour,  io 
many  cases,  there  is  a  feeling  of  self-interest,  and  a  desire 
to  be  relieved  from  the  burthen  of  the  connection,  by  deof- 
ing  its  existence.  For  these  reasons,  on  general  principles, 
independently  of  any  particular  reference  to  Mr.  B.,  all  sndi 
evidence  must  be  watched  with  extraordinary  vigilance; 
and  I  agree  with  the  Counsel  for  Mr.  Fraser,  that  the  eri- 
dence  of  a  person  so  circumstanced  cannot  be  put  into  cooi- 
petition  with  the  proof  of  facts  directly  leading  to  adultery; 
but  I  must  add  this  qualification:  provided  such  proof 
comes  from  perfectly  credible  witnesses.  It  is  difficult,  per- 
haps impossible,  accurately  to  balance  the  force  of  these  con- 
flicting motives  upon  a  mind  so  circumstanced  ;  but  I  think 
that,  where  the  witnesses  in  support  of  the  charge  are  not 
wholly  free  from  suspicion,  the  Court  would  be  justified  in 
giving  some  weight  to  the  evidence  of  the  alleged  paramonr. 
In  such  a  case  there  is  less  reason  to  suppose  perjury,  be- 
cause the  guilt  is  more  doubtful.  All  I  can  add  is,  that  Mrs. 
Fraser  is  entitled  to  the  benefit,  such  as  it  is,  and  with  all 
the  drawbacks  I  have  mentioned,  of  the  oath  of  Mr.  B.  to 
her  innocence,  and  of  the  presumption  that  the  sense  of  the 
crime  of  perjury  would  overcome  all  other  considerations, 
and  induce  him  to  speak  the  truth.  How  far  I  shall  have 
occasion  to  use  Mr.  B.'s  evidence  for  the  foundation  of  my 
judgment  will  presently  appear :  I  mean  not,  however,  to 
examine  his  evidence  in  any  detail,  and  for  this  obvious 
reason  :  that  the  whole  value  of  it  depends  upon  his  credit; 
and  there  is  nothing  in  the  manner  of  giving  his  evidence 
which  enables  me  to  judge  with  safety  as  to  the  veracity  of 
the  witness.      It  is  either  all  true,  or  it  is  manifest  per- 
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JQiy.    If  true,  when   he  n^^atives  all  guilty  connection^      Nov.  18. 

all  the  rest  is  animportant ;  if  false,  all  the  truth  he  may  Pra^vi'raier 

hi?e  told  in  other  respects  is  useless.    I  cannot  discover  in 

tliis  mass  of  evidence  any  thing  so  contradictory  as  on  that 

nxmnt  to  discredit  Mr.  B. ;  neither  could  I,  on  the  other 

hnd,  in  such  a  case  and  with  such  a  witness,  trust  much  to 

men  consistency  as  a  proof  or  test  of  truth. 

I  have  now  examined  all  the  evidence  which  I  think  it    Conclusion — 

oeceasary  to  discuss  before  arriving  at  my  conclusion.     I  ^J'^^^if^^lJJJJ 

■B  of  opinion  that  the  charge  of  adultery  preferred  against  established. 

UrkFraser  is  not  established  by  the  evidence  produced^ 

and  I  am  of  that  opinion,  first,  because  I  cannot  credit  the 

witnetset  who  have  deposed  to  it ;  because  they  have  de- 

poaed  throughout  with  manifest  bias ;  because  they  are  not 

nf^KMied  by  any  witness  of  undoubted  credit ;  because  no 

penon  in  whom  I  can  place  sufficient  trust  has  confirmed 

them ;  becaose  no  trustworthy  witness  has  deposed  to  any 

act  of  criminal  familiarity ;  because  I  think,  and  am  con- 

tifioed,  there  has  been  a  species  of  combination,  at  the  head 

of  which  is  Jessie  Salter^  a  servant  living  with  Mr.  Fraser, 

who  had  taken  her  into  his  service  at  the  time  of  the  trial, — 

a  coarse  of  proceeding  which  strongly  tends  to  sap  the  very 

foundation  of  truth  and  justice ;  because  in  some,  and  those 

important  respects,  the  evidence  produced  by  Mr.  Fraser  is 

contradicted  by  testimony  much  more  deserving  of  belief; 

because  from  the  evidence  of  the  most  credible  witnesses 

there  is  nothing  in  Mrs.  Fraser's  conduct  to  lay  a  probable 

foundation  for  guilt ;  and  because  the  introduction  of  Mr.  B. 

by  Mr.  Fraser,  and  Mr.  Fraser's  subsequent  conduct,  lay  a 

rational  foundation  for  an  intimacy  between  Mrs.  Fraser  and 

Mr.  B.  of  an  innocent  nature.     In  acquitting  Mrs.  Fraser  of 

guilt,  I  do  not  feel  it  necessary  to  rely  upon  the  testimony 

ofMr.  B.     I  cannot,  however,  refrain  from  observing  that, 

though  I  absolve  her  from  the  charge  of  criminal  intercourse^ 

I  cannot  acquit  her  of  very  gross  imprudence.     Whatever 

might  have  been  the  conduct  of  Mr.  Fraser,  whatever  her 

own  difficulties  (which  were  not  small),  she  ought  not  to 

have  allowed  the  intimacy  to  exist  in  the  degree  proved  and 

to  some  extent  admitted.     By  acting  on  impulse,  by  want 
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9»ov.  1%.      of  cistioo  sad  want  of  iitmotm  of  miiid,  and^  if  forced  to 

^  cL.^  mcIl  advice,  hi  not  eoiuBkiiic  her  reUtioiis  and  friends,  iiul 

#^f«cr¥«rfHMn.  ■   •       »  « 

tnoie  most  eonpeCcst  to  adnae  her  (and  none  were  more 

competent  than  Mr.  Brooghtoo),  and  by  resorting  exdu- 
uwclj  to  Mr.  B.  for  coanael  and  as»iitance  in  her  difficulties, 
— thoogfa  I  think  the  is  not  goiltj,  she  has  perilled  her 
repatation  and  all  that  shcrald  be  most  dear  to  her.  Of  this 
ifitimacj,  short  of  Griminality*  no  person  has  less  reason  to 
complain  than  Mr.  Fraser,  for  he  first  abandons  all  his  own 
duties,  and,  under  false  pretences,  and  for  criminal  pu^ 
poses,  absenU  himself  from  his  wife  and  family ;  then  intro- 
duces his  friend,  encourages  the  acquaintance  and  intimacy, 
and  leayes  the  result  to  take  its  chance,  though  it  might  bt 
destructiye  of  his  own  honour  and  the  peace  and  happincM 
of  his  wife.  It  is  true  that  there  is  evidence  that,  from  tem- 
per and  error  in  judgment,  Mrs.  Fraser  may  not  hift 
rendered  his  home  so  happy  as  it  might  have  been ;  it  m^ 
be  that,  at  times,  Mrs.  Fraser  may  have  been  unreasonably 
jealous ;  but  for  jealousy  and  distrust  the  evidence  prorei 
she  had  the  amplest  cause, — proved  now  beyond  all  rational 
doubt,  though,  in  his  letter  of  July,  1842,  Mr.  Fraser  dud^- 
lenges  inquiry  as  to  the  purity  of  his  own  conduct,  whea 
he  had  for  weeks  and  months  together  been  carrying  on  aa 
adulterous  intercourse  with  Harriet  Edwards,  at  Greenwich 
and  elsewhere. 
Decrts  in  fa.  Being  so,  I  at  least  have  discharged  my  painful  duty  with 
JJjJJJ  ^^  **  ■•  much  clearness  and  in  as  small  a  compass  as  in  my  power, 
looking  at  the  bulk  of  the  matter.  I  decree  that  Mrs.  Fraser 
has  proved  her  charge  against  Mr.  Fraser ;  that  he  has 
failed  to  establish  his  Allegation,  and  that  she  is  entitled  to 
be  separated  from  him. 

Proctors  .^Bawdier,  for  the  wife ;  Bmnfitrd,  for  the  husbaad. 
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At^n  <tCotttt  of  eantttbutp^ 

NOTEMBBR    19.  ZrdSetM. 

MoiSB  V.  M0R8B.— Afoftbfi.— This  was  originally  a  suit      Practiee.— 

Ar  diToroe  by  reatoo  of  adultery  by  Mrs.  Morse  against  the  ^^^y  ^'^e- 

Kef.  Mr.  Morse,  her  husband,  in  which  the  Court  pro-  creed  in  a  nia- 

Doneed  the  sentence  of  separation  prayed  by  the  wife.  ^^J>^|;;>^  "^^ 

The  costs  and  alimony  for  two  years  being  unpaid,  on  the  by  the  husband, 

Ifth  February  last,  a  Monition  was  taken  out,  but  could  ^"^^^jj^*^ 

Bot  be  penonally  served  upon  Mr.  Morse,  who  was  residing  yond  tea,  the 

bmod  the  teas,  and  it  was  returned  on  the  1st  June.    A  ^^'^    l^Jp-, 
•»..»  ,  m        m  1      f  ^        11  nounced  him  in 

Imitioo  by  wajrs  and  means  was  then  decreed,  which  could  contempt,  and 

be  senred  in  no  other  form  than  on  the  church-door  of  Mr.  decreed    the 
Morse's  recCoryy  and  on  his  Proctor.     No  appearance  being  nifled,  in  order 
gifcn  for  Mr.  Morse,  <P    seqiiettra. 

Haggard^  Dr.,  moved  the  Court  to  pronounce  him  in  con-  2&3W.4  c.  4>, 

tonpl,  in  order  that  it  might  be  signified  to  the  Court  without     per. 
__,  _  ,  g^  %  •     f  •  ti     sonsl  service  of 

SI  Chanoery  for  a  sequestration  of  his  living,  under  the  ^^  Monition. 

Sft  3  W.  4,  c  4.    There  is  no  doubt  that  Mr.  Morse  is  Nor.  la 

swsre  of  the  proceeding,  as  appears  by  a  letter  from  him, 

sdmowledging  that  he  had  received  the  bill  of  costs. 

Pbb  Cubiam. — Let  the  case  stand  over  till  the  next 

Court-day,  in  order  to  ascertain  whether  personal  service 

has  ever  been  dispensed  with* 

Sib  H.  Jennbb  Fust. — I  see  no  distinction  between  this  Nov.  19. 
case  and  that  of  Greenhill  v.  Greenhill*  in  which  the  Judge  •'•»o»'««t- 
of  the  Consistory  Court  of  London  considered  that  the  party 
might  be  pronounced  in  contempt  for  the  purpose  of  seques- 
trating his  estate  under  the  2  &  3  W.  4,  c  4.     Acquiescing 
entirely  in  the  view  taken  by  that  learned  Judge,  I  am 
bound  to  pronounce  the  party  contumacious,  and  to  decree     Motion 
his  contempt  to  be  signified  to  the  Court  of  Chancery,  in  gv^n^^ 
order  to  the  profits  of  his  living  being  sequestrated. 

Proctors  :  —  7€Utf,  for  the  wife ;  Ba^fbrd^  for  the  husband. 

*  1  Curt.  462. 

VOL.  V.  H 
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Wsti  <trourt  of  amitiraUi;* 

Srd  Ses$.  November  21. 

Collision.  —      The  "  Atlas." — Cause,  by  Act  an  Petition. — This  yru 

Where    a    fo-  n  cause  of  damage  by  the  owners  of  the  Austrian  polacca 
reign  ship  was ,.-».      ,^  im.  t.i  <•.«! 

moored  in  FaU  hrig  Ptccoto  Oscar,  of  Irieste,  which  was  moored  m  Fal- 

™outh  harbour,  mouth  harbour  on   the  24th  of  February  last,  when  the 

ship,  having  a  British  brig  Atlas,  having  a  duly-licensed  pilot  on  board, 

licensed    pilot  made  preparations  for  anchoring  in  her  neighbourhood,  bat, 
on  l>oard,  in  an.   .         *     '  .  °    ,  •         n-  •         •*!. 

choring    near,  through  some  mismanagement,  she  came  in  collision  with 

ran  foul  of  her,  the  foreign  vessel,  and  caused  her  so  much  damage  that  she 

and  c&usffd  d&« 

mage:— Held,  ^^'  obliged  to  be  run  on   shore  and   unladen.     As  tiie 

that,    Sonne     occurrence  took  place  at  noon,  and  the  weather  was  mode* 

putable  tcf  the  ^^^^  (though  the  wind  blew  strongly  from  the  S.W.),  the 

pilot,  and  there  plea  of  inevitable  accident  was  precluded,  and,  as  the  f(H 

deiice  "enough  ^^^S^  vessel  was  stationary,  she  could  not  be  in  fault.  Tbe 

to  fix  any  blame  misconduct,  therefore,  was  admitted  to  rest  with  the  Atlas; 

ter  and  Sew  *^"^  ^^®  ^^^^  question  was,  whether  the  blame  was  to  be 

of  the  British  attributed  solely  to  the  pilot  (in  which  case  the  owners  were 

trs^ were  ^exo'  exempted  from  liability  by  the  Sutute) ;  or  whether  the 

nerated.  master  and  crew  of  the  Atlas  participated  in  the  neglect  or 

default  which  occasioned  the  accident.   The  crew  of  this 

ship,  in  their  affidavit,  affirmed  that  the  orders  of  the  pilot 

were  duly  and  promptly  obeyed ;  whereas  the  pilot,  in  his 

affidavit,  declared  that  he  ordered  the  anchor  to  be  let  go 

in  ample  time,  but  that  the  '<  nervousness  "  of  the  seaniin 

placed  over  the  anchor  had  delayed  the  operation  and  caoied 

the  accident.   The  action  was  entered  at  £1,000. 

The  Court  was  assisted  by  Trinity  Masters.* 

Bayard  and  R.  PhiUimore,  Drs.,  were  for  the  foreign 

owner ;  and  Addams  and  Robinson,  Drs.,  for  the  Atlas. 

SuMMiMG  UP.  Dr.  Lushington  (addressing  the  Trinity  Masters).— 
Gentlemen,  in  this  case  I  must  draw  your  attention  very 
particularly  to  some  of  the  circumstances  attendant  upon  it; 

*  Captain  Nelson  and  Captain  Farquharson. 
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and  I  conceive  that  it  is  a  case  certainly  not  divested  of      Nov.  21. 

difficulty.     There  is  not  a  shadow  of  doubt  that  the  damage         '7T'" 

wsi  occadoned  by  the  act  of  some  person  or  other  on  board 

the  English  vessel ;  namely,  by  the  default,  or  negligence, 

or  incapacity  of  the  pilot,  or  by  the  negligence  or  default  of 

the  crew,  for  there  was  no  one  circumstance  arising  from 

the  wind  or  weather  which  could  rationally  account  for  this 

oUidaD,   except   through  a   fault  or  failure   somewhere. 

N0W9  according  to  the  ordinary  principles  of  justice,  the 

ovnerB  of  this  Austrian  vessel  would  be  entitled  to  relief  for 

the  dami^  done  to  their  vessel  from  some  person  or  other. 

Whether,  according  to  the  peculiar  law  of  this  country,  for 

other  and  different  purposes,  the  owners  of  this  vessel  may 

be  vithoot  remedy,  we  are  not  to  consider ;  all  we  have  to 

do  is,  to  consider  what  are  the  facts,  and,  of  course,  the 

kgal  consequences  must  follow  from  that  state  of  facts. 

This  being  so,  the  owners  of  the  Austrian  vessel  proceed  in 

fU»  Court  by  the  arrest  of  the  Atlas^  to  make  good  the 

damage;  and  jnimijacte^  without  reference  to  the  fact  of 

there  being  a  pilot  on  board,  the  owners  of  the  British  vessel 

voold  be  bound  to  make  good  the  loss. 

As  to  the  mode  in  which  the  cause  has  been  conducted.  Mode  of  pro* 
my  opinion  is,  that  the  owners  of  the  Piccolo  Oscar  had  a  ^^^»"8  '"  ^^ 
right  to  bring  forward  their  case  as  they  have  done.  They 
have  brought  it  by  simply  stating  that  the  vessel  was  pro- 
perly moored ;  that  the  British  vessel  came  into  the  harbour, 
and  for  some  reason  or  other,  the  collision  occurred, —it  was 
not  for  them  to  state  how  the  damage  was  done ;  that  the 
damage  was  not  occasioned  by  the  wind  and  weather,  nor 
the  result  of  inevitable  accident,  but  must  have  been  the 
result  of  negligence  on  the  part  of  some  person  or  other  on 
board  the  British  vessel.  The  answer  ought  to  have  been,  to 
admit  that  the  damage  was  done  by  neglect,  and  to  allege  that 
that  was  the  neglect  of  the  pilot,  and  not  the  laches  of  the 
crew ;  and  if  the  answer  had  been  put  in  that  shape,  the  affi- 
davits might  have  been  taken  immediately,  and  the  point  at 
isnie  decided.  1  repeat  distinctly  what  I  have  said  in  former 
cases,  and  one  of  them  went  up  to  the  Privy  Council,  and 
the  opinion  I  gave  was  not  overruled,  that  where  it  is  an 
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Nov.  21.  admitted  fact  that  the  damage  has  been  done  by  a  vessel 
j^fl^g^  having  a  pilot  on  board,  it  is  her  duty  to  shew  that  the  da- 
mage was  occasioned  not  by  the  default  or  neglect  of  her  own 
crew,  but  "  from  or  by  reason  or  means  of  some  neglect, 
default,  incompetency,  or  incapacity  of  the  licensed  pilot"* 
And  I  say  so  for  two  reasons;  first,  according  to  every  dic- 
tate of  common  sense:  in  this  case,  the  persons  on  board  tlie 
Austrian  vessel  could  not  know,  with  any  accuracy,  what 
was  done  on  board  the  Atlas ;  whereas,  those  on  board  the 
Aths  must  or  ought  to  know  whether  the  collision  arose 
from  the  default  of  the  pilot,  or  of  the  crew.  They  ought  to  | 
have  stated  it,  and  upon  them  is  the  burden  of  proof,  and  it 
IS  common  sense  to  throw  the  burden  of  proof  upon  those 
who  have  the  evidence  in  their  own  power,  and  not  upon 
those  who  by  no  possibility  could  know  the  truth.  And 
not  only  is  this  agreeable  to  the  dictates  of  common  sense, 
but  according  to  the  rules  and  principles  of  evidence,  as 
determined  so  long  ago  as  in  the  case  of  Lord  Macclesfield's 
trials  and  continued  up  to  the  present  day. 
The  point  This  being  so,  I  put  the  case  to  you  thus  :  Have  or  have 
whether^'^Sie  "°^  *^®  owners  of  the  Atlas  established  to  your  satisfaction, 
crew  of  the  that  this  collision  did  not  arise  from  any  default  of  their 
fauuf  ^*'*  "*  ®^"  ^^^^  ^  ^  admit  there  are  difficulties  in  this  case,  for 
this  reason  :  the  probability  lies  either  way ;  it  is  just  as 
consistent  with  probability  that  the  pilot  should  discharge 
his  duty  with  propriety  as  the  crew  ;  and  it  is  just  as  con- 
sistent with  probability  that  either  party  should  neglect  his 
duty,  for  we  are  not  to  presume  that  any  party,  in  his  own 
sphere,  is  guilty  of  negligence,  till  it  be  proved.  We  know 
that,  on  a  trial  of  a  different  description,  the  probability 
would  be  in  favour  of  a  man's  skill  and  competency, 
which  properly  belong  to  the  profession  of  which  he  is  a 
member.  We  have,  therefore,  no  probability  either  on  the 
one  side  or  on  the  other,  and  we  must  come  to  the  circum* 
stances  of  the  case,  which  are  simply  these :  on  the  one 
hand,  it  is  alleged  (by  the  owners  of  the  Austrian  vessel) 
that  the  pilot  gave  the  order  in  time  for  letting  the  anchor 
drop,  and  the  crew  disobeyed  it ;  on  the  other  hand,  this  is 
*  6  Geo.  i,  c.  125,  s.  55. 
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listinctly  denied^  and  it  is  alleged  and  insisted  upon^  that      Nov.  21. 

his  order  was  given  when  the  vessels  were  200  fathoms        J^^ 

part.      It  will   be  for  you  to  decide  whether  there  is 

nj  thing  in  this  peculiar  distance  which  will  throw  light 

ipon  this  question.    But  it  is  right  that  I  should  tell  you 

here  is  but  the  single  evidence  of  the  pilot  to  throw  the 

ilame  upon  the  crew ;  and  that  he  is  subject  to  all  those 

mputations  upon  his  veracity  which  have  been  so  strongly 

irged  by  Dr.  Addams  and  Dr.  Robinson.     He  may,  per- 

laps,  be  liable  to  an  action ;  he  may  be  liable  to  the  forfei- 

ure  of  his  bond  ;  he  may  be  liable  to  dismission  ;  therefore, 

le  has  the  strongest  possible  reasons  to  speak  in  excuse  of 

limself.    But  again,  on  the  other  hand,  the  master  and  crew 

if  the  vessel  are  in  but  a  very  little  better  position ;  for  it  is 

heir  interest  to  swear  that  they  were  not  to  blame.    And, 

herefore,  it  is  very  difficult  to  say,  ^  priory  there  is  any 

p-eat  prepcmderance  on  the  one  side  or  on  the  other.    On 

he  one  side  there  is  but  one  witness,  and  on  the  other  there 

ire  a  great  many ;  and  it  is  not  easy  to  suppose  not  only 

hat  the  order  was  given,  but  that  it  was  repeated  in  loud 

erms.     As  to  a  general  denial  that  any  such  order  was 

riven,  it  is  a  denial  of  the  whole  thing ;  it  is  no  mistake,  but 

leijuryy  supposing  it  to  be  false. 

Therefore,  the  question  I  shall  put  to  you  is  this: — 
\re  you  of  opinion,  on  a  view  of  all  the  circumstances  of 
his  case,  that  the  master  and  crew  of  the  Atlas  were  not 
o  blame  ? 

(After  consultation.) 

Dr.  Lushinoton. — On   the  first  question   in  this  case     Opiniok  and 
here  neither  has  been,  nor   could  be,  any  controversy,  J'"*^*'**"'* 
lamely,  that  the  damage  done  to  the  Austrian  vessel  was 
lie  result  of  the  negligence  or  incapacity  of  some  person  on 
loard  the  AlUis,     Upon  the  second  point,  the  gentlemen  by      BUroe    im- 
irhom  I  am  assisted  are  of  opinion  that  some  blame  was  pjjS  alone 
mpatable  to  the  pilot.     With  respect  to  the  third  point, 
irhether  the  master  or  any  of  the  crew  on  the  Atlas  shared 
n  that  culpability  or  not,  we  are  all  of  opinion  that  there  is 
Kit  enough  evidence  to  enable  us  to  fix  on  them  any  blame. 
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Nov.  21.       I  have  already  decided  that  the  Act  is  fulljr  applicable  to 
^^         foreign  ships.    I  must  dismiss  the  suit,  but  I  shall  give  no 
costs. 

Proctors :~2>eacon,  for  the  foreign  owner;  F.  Clarksonf  for  the 
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BrdSe$9.  November  24.  | 

Practice.  —      In  the  Goods  op  the  Rev.  James  Currey,  dec— 

tordil2drn^l8%  ^^^»  ex-parte, --The  deceased  died  8th  August,  1828, 

and  no  step  was  leaving  a  will,  whereof  M.  C,  his  relict,  was  appointed  s(Je 

taken  ^||jP"J!'®  executrix.     The  property  was  of  such  a  nature  that  probate 

]^,   and    in  of  the  will    was  not  required  till  it  became  necessary  to 

the  mean  time  insure  the  validity  of  an   appointment,  and  it  was  not  till 

an  admmistra-   ^  ,^^^     ,   -^    ,  ««   .  ^       , 

tion  bad  been  August,  1846,  that  the  executrix  was  sworn  for  the  purpose 

obtained  limit-  ^,f  obtaining  probate.     Previously,  however,  to  the  grant 

terest    in   the  being  completed,  it  was   discovered  that,   in   May,  1829, 

remwnderi    of  Letters  of  Administration    had  been   granted  to  T.  G.  N. 

an     allegation  (nominee  of  J.  M.  F.  and  J.  C),  limited  to  the  deceased's 

that    he    was  interest  as  trustee  in  the  remainders  of  two  Terms,  of  199 
dead  intestate,  j  j^^  ^»     i      •        _^  •  •        •    *u- 

without     cita«  y^^^s  and  499  years,  respectively,  m  certain  prenuses  in  the 

tion  of  or  re-  county  of  Essex,  in  which  Terms,  so  far  as  related  to  the 

th  "parties  en-  aforesaid  property,  J.  M.  F.  and  J.  C.  had  the  sole  equitable 

titled    to   the  interest.  More  than  twelve  months  from  the  deceased's  death 

U?e ^ Court*  je-  ^*^^"8  elapsed,  this  Administration  had  issued,  according 

fused  a  catero-  to  the  practice  of  the  Office,  without  the  citation  or  renun- 

the  sole  wcecu-  ^iation  of  the  parties  interested  in  the  general  grant,  and 

trix,  and  stop,  consequently  without  the  knowledge  of  the  executrix,  and 

pcd  the  practice  j„  j^  ^^le  deceased  was  recited  to  have  died  intestate.     The 
of  making  such  .  ,     .  i» 

grants  without  executrix,  under  these  circumstances,  was  now  desirous  of 

citation.  obtaining  probate  of  the  will  limited  as  to  the  rest  of  the 

goods  of  the  deceased  (except  the  above-named  Terms),  and 

wished  to  do  so  without  calling  in  the  Administration,  being 

unwilling,  after  so  long  an  interval,  to  disturb  any  acts 

done  under  it. 
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Deane^  Dr.,  moved  accordingly.     The  grant  of  a  aeterch      Nov.  24. 
mm  probate,  after  a  limited  Administration  to  assign  a  Term,     ^  , 

Is  agreeable  to  the  case  of  Re  John  Savory;*  and  in  Harris 
r.  MMurn,\  probate  issued  after  a  limited  Administration.  ^^\f,^^ 

Per  Curiam. — There  had  been  a  citation  of  the  next  of 
kin  in  that  case ;  here  there  has  been  no  citation.  The  ad- 
ministration has  been  erroneously  granted  on  a  statement 
that  the  deceased  had  died  intestate,  and  twenty-three  years 
after  the  deceased's  death,  application  is  made,  for  the  first 
time,  for  probate  of  his  will,  after  lying  by  so  long.  I 
should  advise  the  party  to  consider  whether  an  assignment 
under  a  aeterorum  grant  would  be  a  valid  assignment.  The 
widow  is  entitled  to  a  grant ;  the  only  question  is,  in  what 
form  ;  whether  a  caterorum  grant,  or  a  general  probate. 
(The  case  accordingly  stood  over.) 

The  motion  was  repeated.  Not.  24. 

Deane. — ^The  form  in  which  the  grant  is  now  asked  seems 
to  be  the  most  convenient  for  all  parties.  [Per  Curiam. — 
That  is  the  difficulty  I  have,  whether  it  is  most  convenient 
for  all  parties.  You  want  a  caterorum  grant,  in  the  face  of 
an  administration  granted  on  the  ground  of  the  deceased's 
having  died  intestate.]  Besides  the  cases  of  Harris  v.  Mil- 
hum  and  Re  Savory,  there  is  the  case  of  Re  WilUam  Bell,X 
in  which  an  administration  passed  limited  to  a  certain  Term 
of  years^  the  deceased  being  erroneously  therein  recited  to 
have  died  a  widower ;  and  in  the  recital  of  his  relations, 
one  of  his  children  was  omitted  to  be  mentioned.     Both  the 

*  Not  rep.  In  this  case,  the  deceased  died  in  1831,  leaving  a  will, 
dated  1828,  appointing  bis  wife  and  sons  executors,  and  his  wife  resi- 
dnwy  legatee,  who,  however,  died  in  the  te8tator*8  lifetime,  'fliere  was 
DO  necessity  for  taking  probate  of  the  will  until  1838,  when,  upon  the  Oct  11. 
renundatioo  of  the  executors,  an  Administration  was  granted,  limited 
to  a  Term  Tested  in  the  deceased.  In  Michaelmas  Term,  ]84<5,  the  Nov.  7. 
Conrt,  on  ex-parU  motion,  allowed  one  of  the  executors  to  retract  his 
mmiciation,  and  granted  him  a  cteterorum  probate,  observing,  '*  There 
has  been  no  general  grant** 

t  SHagg.  E.R.,62. 

X  Not  rep.     lo  this  case,  the  first  administration  passed  in  October, 
1810.  and  the  second  was  decreed  on  motion  on  the  Bye- Day  after  Hilary  Feb. 
TcfiD,  1846. 
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Nov.  24.  errors  were  discovered  previously  to  the  second  administra- 
Cuney  dec,  ^^"»  which  was  directed  to  pass  limited  to  certain  truit- 
property»  the  errors  in  the  former  grant  being  noted  in  the 
entry  in  the  Act-Book  of  the  last  administration,  and  in  the 
records  relating  to  it.  In  Re  Savory,  the  executor  was  al- 
lowed to  retract  his  renunciation  of  the  executorship^  and  to 
take  a  caterorum  grants  without  calling  in  the  limited  admi- 
nistration»  or  communicating  with  the  parties  interested 
under  it.  The  fact  that,  in  that  case,  the  renunciation  bj 
proxy  of  the  executorship  preceded  the  grant  of  administra- 
tion, can  hardly  create  a  difference  between  that  case  and 
this.  [Per  Curiam. — Can  I  allow  an  executor  to  renounce 
a  part  of  the  execution  of  a  will  ?  He  has  the  univemm 
jus;  he  is  the  executor  of  the  whole  will.  I  am  anxious  to 
stop  the  practice,  as  a  very  erroneous  one,  of  making  these 
grants  without  citation.  Parties  may  be  ignorant  of  a  de- 
ceased having  made  a  will,  but  they  cannot  be  ignorant  of 
his  having  some  relations ;  if  he  has  none,  the  Crown  would 
have  an  interest  in  the  property.  I  cannot  see  my  way  to 
the  making  a  grant  in  this  case.]  The  executrix  applies 
for  this  grant,  according  to  the  practice  of  the  Office,  being 
unwilling  to  create  alarm  and  expense  by  calling  in  the  for- 
mer limited  administration,  or  citing  the  parties  interested 
under  it ;  she,  therefore,  in  applying  for  this  form  of  pro- 
bate, foregoes  all  claim  to  administration  of  the  Terms  com- 
prised in  the  limited  administration,  and  leaves  to  the 
assignment  under  that  grant  whatever  validity  it  originally 
had. 

PiR  Cue.  Sir  H.  Jenner  Fust. — If  I  were  to  make  a  agteronm 

grant,  I  should  grant  less  than  the  party  is  entitled  to,  and 
the  Terms  assigned  under  an  irregular  grant,  made  upon  an 
allegation  that  the  party  was  dead  intestate,  would  be  noD 
and  void.  I  want  to  know  the  views  and  wishes  of  the  per- 
sons to  whom  the  Terms  are  assigned  :  what  do  they  say 
to  such  a  grant  ?  I  feel  great  difficulty  in  acceding  to  the 
motion,  and  I  think  that  the  Court  should  stop  audi  an 
irregular  practice  as  that  of  granting  administration  for  the 
assignment  of  Terms  without  citing  the  next  of  kin«  under 
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a  mere  illegAtion  of  the  party  deceased  being  dead  intes-      Nov.  2k 
ttte.     ITke  RegUirar. — In  this  caae,  the  Calendar  was    Cmrw  <fae. 
mrdied  from  the  time  of  the  deceased's  death,  and^  no  will 
being  found,  the  impression  was  that  there  was  no  will.] 
That  is  noC  a  jastilication  of  the  practice ;  the  next  of  kin 
oitgiit  to  have  been  cited. 
MotioD  rejected. 

JfiNvc,  Proctor. 


Is  THB  Goods  op  Alkxandbr  Skair,  dec.*— MoI/oh,      A   testator 

a.p«r<e.— The  deceased  died  in  November,  1846,  having  ^^''%f  \^^ 

■adea  will,  dated  16th  May,  1845,  with  a  codicil,  dated  29th  referred  to  *'a 

Ocfober,  1845.    By  his  will,  inter  alia,  he  bequeaths  as  fol-  ^'aj^^^o'be 

lows:  '*!  give  and  beqaeath  all  the  furniture,  plate,  china,  made/  as  con- 

glan,  linen,  books,  pictures,  wearing-apparel,   jewels  and  ^"^JJJ  ^vl 

eraamcnts,  wine  and  other  liquors,  in  and  about  my  house  and    a   paper, 

tCimdenTowD,  or  such  other  dwelling-house  as  I  shall  ^^^^^^^j^^^ 

M  or  occupy  at  my  death,  to  my  nephew,  the  said  W.  S.,  dated  1843,'«pe- 

eieept  such  arUcles  as  shall  or  may  be  mentioned  in  a  Me-  "^^^'^^^  ^^^^ 

wnndam  made  or  to  be  made  by  me  in  favour  of  Ann  and  ejuadem  genetu] 

Elisabeth  Robinson,  hereinafter  named,  and  which  articles  j"  ^'l'®  ^«.^^<>r*> 
,        .  _  ,  ,         ,  1.^   .        w     »«i         .11         1  handwriting, 

1  comider  us  given  to  them  in  my  lifetime.      The  will  and  being  found  in 

codicil  were  found  sealed  up  in  an  envelope,  in  the  iron  *"  ?'?  poclcet- 
j.      .        ,  .   ■     1  11.  4%  1  *>oo^«  belonging 

dmt  m  which  the  testator  kept  his  papers  of  moment  and  to  him -.—Held, 

toncem,  by  two  of  the  executors,    who,  on   reading  the  ^hat  the  paper 

above  dause  in  the  will,  made  a  careful  inspection  of  the  ciently   identi- 

papers  in  the  chest,  but  could  find  no  paper  answering  to  fied  to  be  pro- 

the  Memorandum  referred  to.     They  subsequently  made  a  p^,^  ^f  (1,^  will. 

Wit  minute    search   amongst  the  deceased's  effects  and  on  motion. 

papers,  and  ultimately  found,  in  an  old  pocket-book,  in  a 

drawer,  in  a  small  cabinet,  in  the  drawing-room,  a  paper  or 

Memorandum,    entirely  in    the    deceased's    handwriting, 

vUdi  contains  the  following  clause  :  **  Camden  Town,  12th 

My,  1843.    Memorandum.    I  have  this  day  made  a  present 

ti  Ann  and  Elisabeth  Robinson  of  the  piano-forte  and  stool, 

and  as  much  furniture  as  will  fit  out  one  sitting-room,  two 

Wd-Tooms,   and  kitchen  requisites  to  match ;    either   the 

failoar  or  drawing-room  little  sideboard,  at  the  selection  of 

VOL.  V.  1 
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Nov.  ?4.  Mr.  James  Henderson  ;  six  silver  table  and  as  many  dessert 
SltaiTdec  *P*^®"*  each,  six  forks  each,  table  and  dessert,  and  one 
gravy-spoon,  all  my  books,  and  such  other  requisites  Mr. 
H.  may  think  necessary  to  furnish  respectably  two  floorSi*' 
The  testator  then  goes  on,  in  continuation,  to  state  that,  in 
return  for  this  gif^,  he  expects  the  said  Ann  and  Elizabeth 
Robinson  to  educate  a  little  girl,  named  E.  S.  B.,  and  then 
signs  his  name  at  the  bottom  of  the  side,  and  upon  the  other 
side  he  states  that  £125,  clear  of  legacy  duty,  should  be  in- 
vested for  the  benefit  of  another  child,  who  died  in  tlie 
deceased's  lifetime.  No  other  paper  in  any  way  answering 
to  the  description  in  the  will  could  be  found,  and  none  was 
produced  by  the  testator  at  the  time  of  executing  the  wilL 
MoTioK.  Jenner,  Dr.,  moved  for  probate  of  the  will  and  codidl,  and 

also  that  part  of  the  Memorandum  ending  '*  to  furnish  re- 
spectably two  floors,"  as  forming  part  of  the  will. 

Decrff.  Sir  H.  Jenner  Fust. — Probate  is  asked  of  only  part 

of  the  Memorandum  of  the  12th  July,  1843  ;  but  the  paper 
goes  on  to  annex  to  the  gifl  contained  in  that  part  a  condi- 
tion :  '*  In  return  for  this  liberality,  and  my  general  beha- 
viour towards  them,  1  expect  they  will  take  and  educate  the 
little  girl  £.  S.  B.,  named  and  provided  for  in  my  will,  if 
my  executors  approve  of  their  so  doing ;  said  executort 
paying  a  moderate  sum  for  her  board  and  education,  they 
behaving  to  her,  and  watching  over  her  welfare,  as  if  she 
were  their  own  sister."  And  then,  after  directing  that  a 
sum  of  £125  be  paid  to  Mrs.  J/s  child,  on  her  attaining 
twenty-one,  and  should  she  die  before  that  period,  that  the 
said  sum  should  form  part  of  his  estate,  the  deceased  con* 
eludes :  ^'  Though  the  above  may  not  be  legally  witnessed 
as  already  appropriated,  I  expect  it  will  be  honourably  and 
truly  fulfiUed,  according  to  my  intentions.*'  Now  it  is  dear 
that  this  paper,  being  unattested,  can  have  no  effect  of  it* 
self,  and  in  order  to  be  incorporated  into  the  will,  it  most 
be  identified  beyond  all  doubt.  But  the  Court  is  of  opinioo 
that  it  is  not  primd  facie  so  identified  as  the  paper  referred 
to  in  the  will  as  to  be  entitled  to  probate  as  part  of  the  will, 
and  if  the  parties  think  otherwise,  they  must  propound  it.  I 
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do  not  think  it  is  so  clearly  identified  as  to  justify  the  Court      Nov.  8t. 
in  pronouncing  for  it  as  part  of  the  will,  upon  ex-parte  mo-     sktdTdec 
tion  ;  and  the  more  so  as  the  deceased  refers  to  <*  a  Memo- 
randum made  or  to  be  made.**     I  am,  therefore,  of  opinion 
that  1  mast  reject  the  motion,  and  leave  the  parties  to  pro-  ,   Motion    re 
pound  the  paper.  ^^  *  ' 

PmcUe,  Proctor. 


Court  of  tfye  Btan  aitli  OTfjaptrr of H^tVaul^ 

November  25. 

King  v.  Kiva,^^AUegaiion,-^AMtvers, — This  was  a  suit      Praetice.  — 

for  a  divorce  by  reason  of  cruelty  and  adultery,  by  Mrs.  J^y^J^eTy  /he 

Maria  King  against  Mr.  James  King,  her  husband.   A  Libel  wife,  by  reason 

and  Additional  Articles  had  been  admitted,  as  well  as  a  lie-  <>i  cruelty  and 

«ii         .         o    .     1      ,       .  .         ,       ,  ^  adultery. where 

•ponsive  Allegation  of  the  husband,  retorung  the  charge  of  the  wife,  beinf; 

adultery.     A  further  Allegation  was  now  offered  by  the  ^^"^K«^^    ^^''^** 

wife,  the  admission  of  which  was  opposed,  but,  with  the  ex-  chooses'  to 

ception  of  one  Article,  it  was  admitted  by  the  Court.  f»v*»   uncalled 

The  Answers  of  the  wife  to  the  husband's  Allegation  were  goiial  Answers 
then  objected  to.  to  such  charge, 

AddamSy  Dr.,  for  the  husband. — The  personal  Answers  of  „<,   power    to 
the  wife  were  not  called  for,  and  it  is  not  competent  to  her  exclude  them, 
to  bring  in  Answers,  not  called  for,  to  those  parts  of  the  J^oanswerfully! 
Plea  which  charge  her  with  criminality.     But  if  she  chooses  Arqumbmt. 
to  answer,  she  ought  to  answer  to  the  whole ;  whereas  she 
omits  to  answer  some  articles  altogether^  and^  swearing  gene- 
rally that  she  did  not  commit  adultery,  she  says  nothing  as 
to  the  specific  averments  of  time  and  place^  her  Answers 
to  which,  if  falsei  could  alone  support  an  indictment  for 
pcqary. 

Bagford^  Dr.|  on  the  same  side. — If  the  wife  desires  to 


60  ST.  PAULS  COURT.  [Mk:».T. 

Kov.  S5.     give  her  Answers,  she  must  answer  in  conforndtj  with  the 
JRiwVlEma    '"^^^  applicable  to  other  persons^  and  make  them  full. 

.  R.  Philiimoret  Dr.,  ron/rd.— -No  authority  or  analogy  at 
Common  Law  has  been  cited  to  shew  that,  if  the  wife 
answers  such  charges  at  all,  she  must  answer  every  one; 
authority  and  reason  are  the  other  way.  She  need  not 
answer  any  of  the  articles,  and  might  withdraw  all  ber 
Answers  as  to  the  charge  of  adultery  even  now*  With 
respect  to  some  of  the  articles,  Mrs.  King  was  of  opinion 
that  she  could  give  her  Answers  in  such  a  way  as  would 
clear  herself;  and  as  to  others,  the  truth  was  so  much  mixed 
up  with  what  was  false,  that  the  attempt  to  separate  them 
and  explain  the  matters  would  make  the  Answers  so  long, 
that  she  thought  it  best  to  stand  upon  her  privilege,  and 
answer  not  in  detail,  but  in  gross.  Redundant  Answers  ire 
objectionable.     Oliver  v.  Heaihcote.* 

TfvisSf  Dr.,  on  the  same  side. — We  are  at  liberty  to  answer 
to  the  charge  of  adultery  at  our  own  discretion,  and  the  Coait 
has  no  authority  to  compel  us  to  answer  more  fuUy.f 

JuDQMiKT.  Dji,  Phillihorb. — ^Thc  wife  in  this  case  has  brought 

charges  of  cruelty  and  adultery  against  her  husband,  whoi, 
in  his  Plea,  denies  both,  and  sets  up  a  charge  of  adukerj 
against  tlie  wife ;  and  the  question  is,  as  to  the  admission  of 
the  Answers  of  the  wife  to  the  husband's  Allegation  respon- 
sive to  the  original  Plea.  I  do  not  apprehend  that  her 
Answers  could  be  called  for  to  a  charge  of  adultery,  but 
the  wife  presses  her  Answers,  and  as  to  some  of  these  criminal 
charges,  she  denies  them  on  oath ;  and  as  to  others,  she 
does  not  answer,  or  evades  answering ;  and  the  question  for 
the  Court  is,  whether  the  wife  can  bring  forward  her  An- 
swers in  this  way,  denying  some  of  the  charges  and  omitting 
others.  It  is  said,  I  ought  to  compel  the  wife  to  answer  the 
whole,  and  that  she  is  not  at  liberty  to  recede  from  those 

♦  2  Add.  35. 

t  By  13  Car.  2,  c.  12,  s.  4s  no  ecclesiastical  judge  or  officer  may 
administer  any  oath  whereby  a  party  is  compelled  to  confess,  or  accuse 
himself  of,  any  criminal  matter  rendering  him  liable  to  censare  Of 
punishment. 
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which  she  has  amittecl  to  answer.     But  the  law  prohibits      Nov.  85. 
me  from  forcing  the  party  to  purge  herself  upon  oath  of  a  j^  ^T^Mmhb 
criminal  charge.    I  have  no  authority  for  excluding  any 
one  from  the  opportunity  of  denying  a  charge  of  adultery 
upon  oath,  if  he  chooses  to  do  so ;  but  it  is  a  rery  inconve- 
nient practice,  and  no  prejudice  can  arise  to  any  person  who 
does  not  take  such  oath,  for  it  is  his  privilege  not  to  be  re- 
quired to  do  so,  and  it  would  be  no  privilege  if  any  prejudice 
arose  from  his  declining.  Therefore*  Mrs.  King  will  not  sustain 
any  prejudice  by  not  denying  the  charges  upon  oath.  As  to 
aome   of  these  Answers,    I  should  think  it  necessary,  if 
pressed,  to  direct  some  alterations ;  but,  under  the  circum* 
stances,  it  appears  to  roe  the  best  course  to  send  the  An- 
swers back  for  the  reconsideration  of  Counsel,  and  in  the 
oooiise  of  their  reconsideration  of  the  articles  (the  5th  and 
6th)  which  require  reformation,  to  determine  whether  it 
would  not  be  better  to  withdraw  the  Answers  on  oath  to  the 
charge  of  adultery.     I  have  not  any  power  to  compel  the      The    party 
party  to  answer  those  parU  of  the  charge  which  she  has  not  *^"i^**^o*^J|Jl 
answered ;  and  it  is  more  consistent  with  modern  practice  swer  fully. 
not  to  press  these  Answers.     Counsel  might  point  out  to 
their  client  that  it  is  not  to  her  advantage  to  persitit,  and 
that  by  the  denial  on  oath  of  these  charges  she  will  not  put 
herself  in  a  better  condition. 

Proctors : — T&unuend,  for  the  wife ;  Botheryt  for  the  husband. 


i^igft  <trottrt  of  9lintiraUp« 

November  27.  AddCourtDay, 

The  "  Sbbingapatam." — Cause,  hy  Act  on  Petition.^ —  Collision.— 
This  was  a  cause  of  damage,  by  the  owners  of  the  Danish  ^""^  wH^'tL 
barque  JETarrf e^,  of  445  tons,  against  theS^erfiigapa/afit,aBri-  of  the  Trinity^ 
ttth  ship  of  870tons,  which  arose  from  a  collision  between  the  "he"re  two^U 
two  vessels  on  tbe  Digbt  of  the  26th  of  April  last,  a  few  miles  ing-Tessels  are 
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Nov.  27.      to  the  westward  of  Beurh  j  Head.    The  Harriet  was  on  t 

SerimvaimaL  ^^'^  ^'*'™  ^  Croix,  m  the  West  Indies,  to  Copenhagen, 

with  a  Yaloable  cargo  of  sogar  and  colonial  prodace ;  tbe 

cTcb  ocbe?oo  SerimgapaUam  wa«  coming  down  the  Channd  from  London, 

oppotite  taeks.  bound  to  Calcutta,  with  a  cargo  of  general  merdiandise. 

there    is    the  "^^  ^''^  ^  ^^  Harriei  was,  that  the  wind  at  the  time  was 

least  danger  oT  N.£.and  by  N^  and  N.N.E^  and  her  coarse  being £.and  by  S^ 

bewt'iuid  moft  ^^  ^^  ^  °^^  ^  ^^  wind  as  she  could  go,  close-hauled, 

proper   coune  and  on  the  larboard  tadc ;  that  a  good  look*oot  was  kept, 

•elslwbcnclM  ^^^  being  six  persons  on  deck,  including  the  mate ;  that 

on     a     wind,  the  Serimgapatam  was  first  descried  about  three  points  on 

MbST*    **^*'  the  Harriet's  lee  bow,  distant  about  four  cables'  length  (half 

a  mile),  going  at  the  rate  of  nine  knotfs  steering  W.N.W^ 

with  a  free  wind ;  that,  as  the  Serimgapatam  approached,  the 

Harriet,  having  the  wind  about  half  a  point  free,  kept  as 

near  to  the  wind  as  possible ;  that  the  Seringapaiamf  instead 

of  keeping  her  course,  or  bearing  up,  just  as  she  came  dote 

to  the  Harriet,  luffed  up,  and  struck  her  on  the  larboard 

side,  abafl  the  fore-chains,  which  caused  the  barque  to  fill, 

the  crew  saving  themselves  by  jumping  on  board  the  Senn- 

gapatam.    On  the  part  of  this  vessel,  it  was  stated  that  tbe 

wind  was  N. and  \  W.;  that  she  was  on  the  starboard  tack; 

that  the  position  of  the  two  vessels  was  such,  with  reference 

to  the  state  of  the  wind,  that  they  were  approaching  each 

other  so  as  to  cause  a  risk  of  collision,  in  which  case,  by  the 

Trinity-House  Rule,  both  vessels  were  bound  to  port  their 

helms ;  that  the  Seringapatam  did  so ;  and  that  the  collision 

was  owing  solely  to  the  Harriets  not  porting  her  helm. 

The  Court  was  assisted  by  Trinity  Masters.'*^ 

AaauMiNT.  Sir  J.  Dodson,  Q.A.,  for  the  owners  of  the  foreign  ship. 

—The  Trinity  House  Rule  has  no  application  in  this  case, 

but  where  two  vessels  have  the  wind  large,  or  a-beam.  The 

Harriet  pursued  the  correct  course,  and  had  not  the  Serhu 

gapatam  improperly  luffed  up,  the  vessels  would  have  gone 

clear  of  each  other. 

Bobinstm,  Dr.,  on  the  same  side. 

Addams,  Dr.,  for  the  owners  of  the  Seringapatam, — This 
was  a  most  calamitous  accident,  and  I  deeply  commiserate 
*  captain  Elkrby  and  Captain  Gordon. 
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the  loss  of  the  foreign  owners  ;  but  in  order  to  obtain  indem-      Nov.  27. 
nification  from  the  British  owners,  they  must  make  out  that  g^,       \j 
the  latter's  ship  was  exclusively  to  blame.    This  was  a  case 
strictly  within  the  Trinity  House  Rule,  and  had  the  Har* 
rUi  ported  her  helm,  as  the  Seringapatam  did,  instead  of 
starboarding  it,  there  would  have  been  no  collision. 
Deane^  Dr.,  on  the  same  side. 

Db.  Lushington  (addressing  the  Trinity  Masters).  —  Summino  uv. 
Gentlemen,  the  only  point  in  question  between  the  parties, 
as  a  matter  of  fact,  is,  from  what  direction  the  wind  was 
blowing.  On  the  part  of  the  Harriet^  it  is  alleged  to  have 
been  from  the  N.E.  by  N.  and  N.N  E. ;  on  the  part  of  the 
Serimgapatam^  from  the  N.  J  W.  The  Harriet's  course 
was  E.  by  S.,  the  Seringapatam  s  W.N.W. 

Now,  let  us  bear  in  mind  what  is  really  the  Rule  of  the  Trinity-Honse 
Trinity  House.  That  Rule,  I  apprehend,  is  this,  that  ^"'®- 
when  two  vessels  approach  each  other  on  opposite  tacks, 
especially  when  one  is  close-hauled  and  the  other  has  the 
wind  free,  the  latter  must  give  way ;  and  if  both  have  the 
wind  against  them,  the  one  on  the  larboard  tack  roust  give 
way,  and  the  one  on  the  starboard  tack  keep  her  course. 
Now,  the  Harriet  being  on  the  larboard  tack,  if  she  had 
the  wind  free,  it  was  her  duty  to  have  given  way.  On  the 
other  hand,  though  the  Seringapatam  was  on  the  starboard 
tack,  if  she  had  the  wind  free,  it  was  her  duty  to  have  given 
way. 

With  respect  to  the  quarter  from  whence  the  wind  blew, 
the  evidence  is  perfectly  conflicting  and  contradictory.  In  a 
case  of  this  kind,  looking  at  all  the  probabilities,  and  not  pre- 
suming to  attach  intentional  misrepresentation  to  either 
party,  I  should  say  that  the  wind  was  something  between 
the  two.  There  may  be  some  difference  in  the  statements 
of  the  parties  owing  to  this  controversy  as  to  the  quarter 
whence  the  wind  blew ;  the  case  of  the  Harriet  is  that  she 
was  quite  dose-hauled ;  it  may  be  that  she  was  not  quite 
dose-hanled.  What  was  actually  done  by  the  respective 
parties  was  this;  the  Harriet  starboarded  her  helm,  the 
Seringapatam  ported  hers,  and  the  collision  took  place  by 
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Jiow.  87.  the  Sermgaprntam  mnning  into  the  starboard  srde  of  the 
HarriH  abaft  the  fbre-cbaiiu^  When  the  Tessehi  were  first 
dcacried,  the  one  froni  the  other,  accordhig  to  the  stat^mcot 
of  the  Hmrrieti  the  Serimgapmiam  bore  three  points  to  the 
leeward ;  according  to  the  statement  of  the  SerirngmpaUm^ 
and  in  her  Protest,  ncarij  in  a  straight  line,  bat»  •coording 
to  another  part  of  her  statement,  a  little  to  leeward.  It  is 
admitted  that  the  Sertmgmpaiam  put  her  helm  to  port. 
QMstioas  of  I  am  now  going  to  pat  to  yon  three  questions  of  fint, 
^^  upon  which,  I  apprehend,  the  decision  in  this  case  nuiiC 

nltimatel J  depend  ;  or  rather  of  naatical  law :  first,  did  the 
Harriet  do  rightly  in  keeping  as  close  to  the  wind  as  po6* 
sible ;  in  other  words,  starboarding  hor  helm  ;  and  was  such 
a  measure  useless  or  nearly  so,  if  she  was  quite  dose- 
hauled  ?  That  she  had  a  good  look-out  there  is  no  resioB 
to  doubt,  because  she  states  that  she  saw  the  Seringapaiam 
at  the  distance  of  half  a  mile.  Secondly,  did  the  Saringapa^ 
turn  do  rightly  in  putting  her  helm  to  port  ?  Thirdly,  anda 
very  important  point  in  the  case,  in  my  judgment,  soj^ 
posing  the  Seringapatam  did  right  in  putting  her  helm  to 
port,  did  she  do  so  in  due  time,  or,  in  other  words,  w« 
there  a  good  look-out  kept  on  board  the  SermgapaUmf 
Because,  however  right  the  measure  might  have  been,  of 
porting  the  helm,  if  there  was  previous  negligence,  whidi 
caused  the  proper  measure  not  to  be  adopted  in  due  timc^ 
and  was  one  of  the  causes  of  the  accident,  then  rtirj  dile* 
rent  consequences,  in  point  of  law,  will  follow.  It  is  stated 
on  behalf  of  the  Seringapaiam,  and  sworn  to  by  Mr.  Jonesi 
— who  could  know  nothing  at  all  about  the  matter,  as  five 
minutes  before  he  was  not  on  deck,  but  below,-^that  there 
was  a  proper  look-out  kept. 

There  are  several  circumstances,  rather  of  a  minute  d^ 
scription,  which  you  must  take  into  consideration,  in  deter- 
mining this  most  important  question.  I  do  not  find  k 
stated,  either  in  the  Protest  of  the  Seringapatam^  cmt  in  their 
Act  on  Petition,  or  in  any  part  of  these  affidavits,  «t  wbst 
time  they  first  saw  the  Harriet,  and  what  interval  of  tine 
elapsed  before  the  collision  took  place.  I  find  that  tbe 
pilot,  when  he  came  up,  and  found  an  order  had  been  given 


/ 
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to  port  the  helm,  cried  out,  *'  Jam  it  hard  !**    I  apprehend      Not.  87. 
tkn  dewrves  consideration :  the  pilot,  seeing  the  near  ap-  ^/~^^ 
prasch  of  the  two  vessels,  repeats  the  order,  and  requires  it 
to  be  carried  into  effect  in  the  manner  most  likely  to  prevent 
tbe  impending  collision. 

It  win  be  for  you  to  consider  whether,  looking  at  the 
viiole  evidence  in  this  case,  there  was  a  proper  and  good 
look-oat  kept  on  board  the  Seringapaiam^  and^  assuming 
tkit  she  did  right  in  porting  her  helm,  whether  it  ought  not 
tobave  been  done  at  an  antecedent  period^ 

(After  retiring  to  consult.) 

Dr.  LusHiNeriMf.— The  gentlemen  are  of  opinion^  that  Oninoir. 
the  HarriH  did  wrong  in  keeping  as  dose  to  the  wind  as 
poniUe ;  in  other  words^  starboarding  her  helm.    With  re- 
gard to  the  second  question,  they  are  of  opinion  that  the 
Senmgmpaiam  acted  rightly  in  porting  her  helm.    I  shall  not 
attempt  to  enter  into  the  reasons  why  they  have  come  to 
this  condation,  further  than  to  say  that,  under  the  cir- 
comstances,  they   consider  that,  where  there  is  the  least 
danger  of  collision,  the  safest  and  most  proper,  and  best 
eoorse  to  act  upon,  is  for  both  vessels,  when  close  on  a 
wind,  to  put  their  helms  to  port.     On  the  third  question, 
as  to  whether  the  Seringapatam  ported  her  helm  in  due 
tjine^  and  kept  a  good  look-out,  they  are  of  opinion  that  she 
did  not ;  and  I  have  come  to  the  same  conclusion. 

These  are  the  condusions  as  to  the  facts ;  if  the  Counsel 
for  either  party  are  desirous  of  saying  any  thing  on  the 
qoeation  of  law,  I  am  quite  ready  to  hear  them. 

Sir  J.  DotUon.'^lt  is  quite  unnecessary  for  me  to  say  any  AMumnv. 
thing.    If  it  was  for  the  want  of  a  good  look*out  that  the 
ooUtsion  occurred,  it  was  not  the  fault  of  the  pilot. 

BoUiuom, — It  is  clear  that  the  order  to  put  the  helm  to 
port  originated  with  the  crew,  when  the  pilot  was  below.  If, 
therefore,  there  was  a  negligent  look-out,  the  blame  must 
rest  entirely  with  the  crew.  Even  if  the  blame  rested 
partly  with  them  and  partly  with  the  pilot,  the  decision  of 
the  Court,  in  the  case  of  the  Diana,*  which  was  confirmed 
*  1  Rob.  Jan.  131.  a  C.  1  Notes  of  Ca.  357. 
roL.  V.  K 
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Practiec—In      Ward  axd  Codd  ».  Dat.  —  AUegaikm, — This  wa«  a 

!;SSei^  banneai  of  proring  the  wiU  of  Mm.  Shirley  Eli»d>eth  Diy, 

liditf  or  A  mar-  formerly  of  Demerara,  in  British  Guiana^  late  of  Lambeth, 

U^JLVfi  Surrey,  promoted  by  Henry  Ward  and  Edward  Septhnns 

verned^sMrCoddy  the  executors  therein  named,  against  Mr.  William 

t^ni^  bt  ^"y*   ^®  husband  of  the  deceased.      His  interest  being 

twcen    Bricttb  denied^  he  propounded  it  in  an  All^ation,  which  pleaded 

!!lIS!fL\.  S?I  that  he  and  the  deceased  were,  on  the  10th  November, 

cording  to  to6  ,.       ■  •  %      t        %      ^  ^ 

f\U^  Mid  cere.  1887,  lawfully  married  m  the  parish  church  of  Castries  m 

rbuirborE^**!^^*  Island  of  St.  Lucia,  in  the  West-Indies,  according  to 

lend,  by  a  clerk  the  rites  and  ceremonies  of  tbe  Church  of  England,  by  tiw 

*"""Jyf>"*«r«R€v.  Samuel  Athill  Farr,   a  priest  or  minister  in  Holy 
of  tbiit  Church,  ^   ,  «   ,     ^.        ,      « \^     V      *  «      .  ,        -T 

ttie   offlciiiting  Orders  of  tbe  Church  of  England,  at  such  time  the  cm- 

mliilfttfr  of  the  ciating  minister  of  the  said  parish  diurch,  in  pursuance  oft 
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LkoMe  for  that  parpoae  first  duly  had  and  obtained ;  that  an      Nov.  2A 
otiy  of  such  marriage  was  duly  made  in  the  Register  Book  «»    .      y>^ 
iif  fflvriages  kept  in  and  for  the  said  parish  church  of  Cas- 
trio.    In  supply  of  proof,  it  exhibited  a  copy  of  the  entry  K'j'lo  pSfd 
oftke  nuartTMge,  extracted  from  the  aforesaid  Register  Book  tliatalegalmar- 
tfmaiTiages,  and  collated  with  the  originaL    It  pleaded  ^l^^^^^^'f  ^ 
ifae  eoiiabitJition  of  the  parties  as  husband  and  wife,  at  Bar-  entry    of    the 
bidoes  and  at  Demerara  until  July,  1838,  when  Mrs.  Day  ^^j"^  %^^ 
kft  bcr  hosband,  and  it  pleaded  reputation,  &c.,  concluding  being  exbibit- 
vHh  a  prayer  that  administration  o£  the  effects  of  the  de-  ^^jn-fort^^he 
oeased  might  be  granted  to  Mr.  Day  as  her  lawful  husband,  kx  locU  which 
The  entry  of  the  marriage  was  to  the  following  effect :  JJi**the  eviXnc^ 
^  William  Day,  of  the  colony  of  Demerara,  and  Shirley 
Eliaabeth  Eraser,  spinster,  of  the  same  colony,  were  mar- 
ried in  this  church,  by  License  from  his  Excellency  Thomas 
Bonbury,  Esquire,  colonel,  administering  the  government, 
this  10th  day  of  November,  in  the  year  of  our  Lord  1837.       # 
By  me,-  Ac 

The  admission  of  this  Allegation  was  opposed. 
Addams,  Dr.,  in  opposition  to  the  Allegation. — When  the  No?.  2*. 
qaestioD  at  issue  is  a  foreign  marriage,  the  foreign  law  must 
be  pleaded  and  proved.  Steadman  v.  Powell.*  Montague 
ir.  Mamtagucf  If  this  had  been  a  marriage  between  par- 
ties domiciled  in  England,  it  might  have  been  valid,  though 
oot  so  by  the  lex  loci,  Ruding  v.  Stnith.l  But  here  both 
parties  came  to  St.  Lucia  from  Demerara,  as  they  are  said 
to  be  of  that  colony,  and  the  matrimonial  law  of  Demerara, 
like  that  of  St.  Lucia,  is  different  from  that  of  England.^ 
There  is  another  objection.  A  copy  of  the  entry  of  the 
soarriaige  is  exhibited ;  but  this  cannot  be  received  as  evi- 
tlcDoe  unless  it  be  proved  that  the  Register  was  kept  by  some 
aatliority.     Coode  v.  Coode.\\ 

Waddikve,  Dr.,  on  the  same  side. — In  Herbert  v.  Hp^ 
6eri,%  Scriwukirew.Scrimshirej**  Swifts.  Kelly  A\  and  Lloyd 

^  1  Add.  5a  t  2  Add.  375. 

:  2  Hags.  C.  B.  371.  §  Burge,  Col.  Law,  1  vol.  124. 

I   1  Ciict.755.  1  2  Hagg.  C.  R.  271. 

**  2  Hagg.  C.  R.  395.  ft  4  Hagg.  E.  R.  139.    3  Kiiapp,  257. 
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Noy.  28.  V.  Petitjean*  the  foreign  law  was  set  forth.  With  respect 
Ward  y.  Dm.  ^  marriage  registers^  where  they  are  not  kept  by  legal 
authority,  they  are  no  evidence  of  a  marriage.  Omwrnf  ▼. 
BeazUy.f  In  Saunders  v.  Saunders,X  in  the  Connstory 
Court  of  London,  where  the  marriage  took  place  in  Scot- 
land, and  a  certificate  signed  by  the  Session  Clerk  was  pro- 
duced, Dr.  Lushington  held  that  such  certificate  was  not 
evidence,  and  that  the  fact  must  be  proved  by  witnesses. 

Sir  John  Dodson^  Q*A.,  in  support  of  the  All^atioiu— 
We  have  done  all  that  is  incumbent  upon  us,  by  pleading 
that  a  legal  marriage  was  had  between  these  parties  in  St 
Luda,  and  annexing  a  copy  of  the  marriage  register^  and 
it  is  for  the  other  side  to  shew  that  the  marriage  is  invalid. 
In  Steadman  v.  Powellj  which  was  the  case  of  a  marriage 
in  Ireland,  it  was  decided  that  it  was  enough  to  plead 
that  a  valid  marriage  did  take  place  between  the  partiei 
%  according  to  the  rites  of  the  Church  of  Ireland.  The  other 
cases  cited  are  cases  of  marriages  in  places  which  have  a 
different  marriage  law  from  ours.  There  is  a  clear  disdne- 
tion  between  a  foreign  marriage  and  a  marriage  in  a  British 
colony,  between  British  subjects,  for  there  the  general  mar- 
riage law  will  apply,  and  primd  facie^  a  marriage  that 
would  be  valid  in  England,  under  the  Marriage  Act,  would 
be  valid  there  between  British  subjects.  The  colonies  are 
part  and  parcel  of  England  ;  Ireland  and  Scotland  are  sepa- 
rate kingdoms.  I  deny  that  the  same  principles  of  matri- 
monial law  apply  to  our  colonies  as  to  foreign  countrieSi 
But  it  is  said  that  St.  Lucia  is  a  foreign  colony,  and  that  the 
French  law  prevails  there.  Then  it  is  for  them  to  prove 
this.  I  contend  that  this  marriage,  having  taken  place  in  a 
British  colony,  according  to  the  rites  and  ceremonies  of  the 
Church  of  England,  and  in  the  parish  church,  a  copy  of  the 
entry  in  the  parish  register  being  produced,  is  prima  ftuk 
a  valid  marriage.  [Per  Curiam. — What  authority  do  yoo 
shew  for  the  Register  or  for  the  License  ?]  We  are  not  to 
shew  in  the  first  instance  an  authority.  There  was  no  occa- 
sion for  a  License  at  all.     [Per  Curiam. — If  the  marriage 

•  2  Curt.  251.  t  3  Htgg.  E.  R.  651. 

:  Libel  admlued  19th  Feb.  1846. 
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kvofthr  realm^  before  Lord  Hardwicke's  Act,*  extended      Nor.  2a 

titbe  oolomeSy  what  authority  is  there  for  taking  the  gover-  y^'     y^ 

jwi'i  Lioenae  to  be  proof  o£  the  validity  of  the  marriage  ?]  '     ^' 

We  do  not  aay  that  the  governor's  License  is  proof  of  the 

nfidity  of  die  marriage.     The  Court  may  take  it  as  at  least 

fnmi  /kde  evidence.    [Pbb  Curiam. — What  law  prevails 

it8t.Lacia?3     Not  a  law  which  prevents  British  subjects 

fimn  carrying  the  English  law  of  marriage  with  them  there. 

Id  Ikmeam  v.  Dwican^t  in  the  Consistory  Court  of  London 

(wkidi  was  the  case  of  a  marriage  in  Java),  where  the 

jvoof  of  a  foreign  marriage  was  objected  to  as  insu6Bcient» 

Dr.  Lnshington  said :  ^*  If  it  was  absolutely  necessary,  in  all 

cam  of  this  description,  where  the  marriage  was  in  a  foreign 

that  I  must  have  actual  and  direct  proof  that  it 

according  to  the  Ux  loci,  and  valid  by  that  law>  it  would 

ant  pretty  nearly  to  a  denial  of  justice.     I  do  not  appre- 

1  tibat  such  strictness  of  proof  is  required."     As  to  the 

for  the  parish  register,  where  public  documents 

kept,  if  yon  prove  a  copy,  that  is  sufficient     Copies  of 

of  marriages  in  India  are   sent  to  the  East-India 

Houses  and  copies  of  those  are  allowed  to  be  produced. 

JemmeTf  Dr.,  on  the  same  side. — This  is  very  like  the  mar- 
rifl^  at  Madras  in  Lavtour  v.  T€€sdale,X  where  it  was  held 
that  the  parties  carried  the  English  law  with  them.  It  has 
been  assumed  that  the  parties  in  this  case  were  domiciled  at 
Demcrara,  but  this  is  an  unauthorised  assumption. 

PsB  CuBlAJf. — This  is  a  very  wide  and  a  very  important  Cur.  udv,  vult. 
qnesdoo  as  to  marriages  in  our  colonies,  leading  to  import- 
ant consequences  whichever  way  decided.   I  must  take  time 
to  consider  the  case. 

Sib  H.  Jbnneb  Fust. — I  have  looked  into  the  cases,  and  Nov.  28. 
1  think  it  is  for  the  interest  of  both  parties  that  the  Court  J"«>°»'«'*»- 
should  not  go  into  an  inquiry  respecting  the  law  of  St. 
Loda  in  this  stage  of  such  a  question.     Here  is  a  marriage 
alleged  to  have  been  solemnized  between  two  British  sub- 
jects, in  a  British  possession,  according  to  the  rites  and 

•  26  Geo.  2,  c.  3a  t  2  M.  Law  Mag.  612. 

I  8  Taunt  830.  S.  C.  2  Manh.  243,  nom,  Latour  y.  Ttasdale. 
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Vor.  sa  ceremonies  of  the  Church  of  England,  by  a  minister  of  that 
jy  I  'j^  Church,  he  being  the  officiating  minister  of  the  parish 
church  in  which  the  marriage  was  solemnized.  Prmd/aeUf 
it  would  be  a  valid  marriage,  and  I  can  know  nothing  of 
tne  law  of  St.  Lucia  except  from  the  examination  of  wit- 
nesses ;  for  although  Mr.  Burge  says  that  it  is  the  French 
law,  I  cannot  take  it  except  from  the  deposition  of  wit- 
nesses. Most  of  the  cases  are  suits  of  nullity  of  nuurriage,  in 
which,  as  in  the  case  of  Rudmg  v.  Smithf*  the  party 
pleaded  the  circumstances  of  the  marriage,  and  that  it  wai 
illegal  according  to  the  law  of  the  place  where  it  was  cele- 
brated. The  case  of  Dairt/mple  v.  Dalrympl€\  was  a  esse 
of  a  Scotch  marriage,  not  of  a  marriage  according  to  the 
Church  of  England,  by  a  minister  of  that  Church  officiating 
in  the  parish  church,  but  a  case  of  an  irregular  marrisgc^ 
and  not  a/;rtm^^cte  valid  marriage,  which  would  entitle 
the  wife  to  found  a  suit  for  restitution  of  conjugal  rigbtfc 
In  Montague  v.  Montague, X  the  marriage  was  in  Scotland; 
and  in  Steadman  v.  PowelU%  the  marriage  was  pleaded  to 
have  taken  place  at  Dublin,  according  to  the  rites  and  care- 
monies  of  the  Church  of  Ireland,  and  therefore  it  wai 
primdjade  a  valid  marriage.  I  am  of  opinion  that,  in  thii 
case,  primdjade^  a  good  and  valid  marriage  is  pleaded; 
and  it  is  for  the  other  party  to  shew  that  such  a  marriage,— * 
a  marriage  between  British  subjects,  in  a  British  possession, 
according  to  the  rites  and  ceremonies  of  the  Church  of  Eng^ 
land,  by  a  minister  of  that  Church,  officiating  as  such  in  the 
parish  church, — is  not  a  good  and  valid  marriage ;  and  I 
could  not,  on  a  mere  suggestion  that  it  was  not  according  to 
the  law  of  St.  Lucia,  take  upon  me  to  reject  this  Allcga- 
Allegation  tion.  Therefore,  I  admit  it  to  proof,  and  it  is  for  the  other 
admitted.         p^^y  ^^  3]^^^  ^|^^  ^3  ^3  ^^^  ^  ^^-^  marriage  in  St  Luda, 

and  being  so,  is  an  invalid  marriage  here. 

Proctor*:— W<iKUii2cw«,  for  the  executors;   Wademm^  for  ^bthm^mttL 

♦  i  Hagg.  C.  Et  371.  t  Ibid.  54. 

:  2  Add.  375  $  1  Add.  5a 
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fHifA  eoun  of  antitiraltv. 

December  I.  4^  5^^ 

Thx  ''Gbbat  NoBTHBBKi" — Act  OH  Petition — Protest.      Wages.  — 

n»wn  an  action  by  the  late  master  of  the  ship  to  recover  ^^^J  *  ™?f" 

Ae  amount  of  his  wages  (£47),  under  the  Act  7  &  8  Vict  sued  tn  rem  for 

f.  ilS;  which  g^Tes  a  master  a  remedy  in  rem  in  case  of  the  SJIv""^*'*^* 

kakroptcy  or  insolvency  of  the  owner.     Upon  the  arrest  on  the  ground 

if  dieTesaely  an  appearance  was  given  by  the  mortgagee  o^   ^®   b^nk- 

'  prolesty  on  the  ground  that  the  owners  were  not  bank-  ^enqr  of  'the 

rapts  or  iniidvents  at  the  time  of  the  arrest,  for,  although  owner, who  had 

they  had  filed  a  declaration  of  insolvency^  which  had  been  ^^^  \f  ^^^i, 

pdbliahed  in  the  Dublin  Gazette^  they  had  not  been  declared  vency  in   Ire- 

b-*n.puaria«,lvent..  ^t^,^ 

Addame,  Dr^  for  the  mortgagee. — The  question  is,  whe-  in  the  DubHm 

tbcr  the  owners  were  bankrupts  or  insolvents  within  the  „^  «^L:..:J!!! 

<^  no  commission 

erne  meanhig  of  the  Sutute,  7  ft  8  Vict.  c.  112.     In  The  had  issued,  as 
«  Prmceu  RoyaW^  the  Court  decided  that,  to  entitle  the  ^J^J^W^r^^^ 
to  this  remedy,  the  owner  must  have  become  ane.  14:— Held, 
olvent  debtor,**  in  the  legal  sense  of  the  term.     These  ^\^^^l^_ 
"^  have  not  taken  the  benefit  of  the  Insolvent  Debtors'  niptcy  ;     that 


Act ;  they  have  only  filed  a  declaration  of  insolvency.    By  |^*    "7®**  ®^ 

the  Act  6  Will.  4,  c.  14,  a  declaration  of  insolvency  is  de-  not  good,  and 

dared  to  be  "an  act  of  bankruptcy"  in  Ireland;  but  the  **>«  P'o*®^* T** 

,     ,  pronounced  for. 

commission  must  be  sued  out  within  two  months  after  the  ^      91 

declaration  has  been  advertised  in  the  Dublin  Gazette,  which  Argument. 
in  this  case  was  not  done.  There  is  another  ground  of  ob- 
jection. The  wages  were  earned  previous  to  September, 
1843,  and  the  Act  7  ft  8  Vict.  c.  112  received  the  Royal 
Assent  5th  September,  1844,  and  it  cannot  have  a  retro- 
spective efiect.  In  The  "  Repulse  "i  the  wages  were  in  the 
course  of  being  earned,  and  the  contract  was  not  completed 
nntil  after  the  Act  came  into  operation. 

Bmffard,  Dr.,  for  the  master.— The  Act  7  &  8  Vict.  c.  112 
does  not  require  that  the  owner  shall  have  taken  the  benefit 

♦  4  Notes  of  Ca.  7a  \  Ibid,  166. 


IT,  tM:  w/t  </  the  matter,  bbi^ 
V^. «^  lit,  wau  16,  vhkik  csac 

yiiiHi0^r^^  acid  rmedjcft  fnre  i 

a4a«Uit«,  eutfUm,  or  amge, 

f  m4  beiAg  a  inaatCT  mann 

wMf(tr9,  tliallf  JO  the  caie  of  the 

Umt  tfwttrr  of  the  abipy  alio  beion^ 

t^%  of  fthip«,  or  maiterHiiariner^  i 

of  wa|^«r«  due  to  them  from  the  owner.*    1W 

Mrr*itilMl,  and  an  appearance  ia  now  giTcn,  nier  praM^  bf 

iUf'jfUrtn^Mget  of  the  6r«/  NortUrth  aDcgii]«  thfll»  attk 

time  the  arreat  took  place,  the  ownen 

wn  instil  vent* 

I  vtftifenMf  I  nhould  have  thought  that  this 
brought  l>efore  the  Court  in  a  more  simple  Matanea^  mt 
one  niori*  easily  to  be  comprehended,  than  it  appesred  toai 
to  be  on  the  first  perusal  of  these  papers,  became  it  iaicdlf 
a  shnple  (|ui*stion,  whether  the  owners  were  bankriqiiiittk 
thne.  I5ut  it  has  been  mixed  up  with  an  averment  of  iaiak 
vetiry ..i^two  totally  different  and  distinct  points.  An  owatf 
of  a  flliip  may  be  within  this  Statute,  provided  he  be  eithv 
a  bAiikrupt  or  an  insolvent;  but  they  are  two  diflSsro^ 
thingi.  If  it  be  intended  to  claim  the  right  given  bjdt 
Htatutr.  to  wliich  I  have  referred,  it  must  be  proved  that  d» 
rharactrr  of  a  legal  bankrupt  or  a  legal  insolvent  propel^ 
attaclirt  to  tlu*  owner  or  owners,  for  I  have  abready  decided 
— a  cIcH'ision  iVom  which  it  is  not  my  intention  to  depart— 
that  the  true  meaning  and  proper  constraction  of  the  Sn- 
tutr  )h.  that  the  owners  must  not  be  insolvent  in  the  genenl 
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Mueof  the  term, — that  is,  incapable  of  making  payment ;      D«r.  1. 
tet&ey  must  be  bankrupt  in  the  legal  sense  of  the  term,  Qj-gotNorthem 
9  JDsalreot  in  the  same  sense.     Now  let  us  see  how  this 
■itter  stands  in  point  of  fact. 

It  is  alleged  that  a  declaration  of  insolvency  was  made 
liiOQt  the  12th  of  May  preceding  the  arrest ;  at  any  rate, 
sboot  five  or  six  weeks  before  it  took  place,  which  was  in  the 
Booth  of  June  following.    That  declaration  of  insolvency 
1%  or  is  not^  an  act  conlttituting  a  man  a  bankrupt.     If  it 
be  an  act,  per  se,  constituting  the  individual  a  bankrupt, 
dMit  under  the  Statute  of  Bankruptcy  applicable  to  Ireland, 
tiMt  peraooy  at  the  time  of  the  issuing  or  the  execution  of 
tbe  warrant,  was  a  bankrupt,  the  ship  has  been  properly 
arrertedU  and  the  master  would  be  entitled  to  his  wages ; 
iMit  if  this  was  only  an  incipient  step,  not  rendering  him,  in 
die  proper,  legal  sense,  a  bankrupt  at  that  time,  but  re- 
qairin^  something  more  to  be  done  at  a  subsequent  period, 
wliidiy  if  done,  might  have  a  relation  back  to  the  original 
act  done ;  then,  if  that  which  was  requisite  to  be  done,  at  a 
MBbaeqaent  period,  has  not  been  and  cannot  now  be  done, 
in  my  opinion,  this  man  would  not  be  a  bankrupt,  accord- 
ing to  the  true  intention  and  meaning  of  the  bankruptcy  law 
of  Ireland.     In  6  Will.  4,  c.  14,  sec.  21,  acts  of  bank- 
ruptcy are  mentioned ;  but  in  the  22nd  section  it  is  said, 
**  That  if  any:  such  trader  shall  file,  in  the  office  of  the  Lord 
Chaneellor's  Secretary  of  Bankrupts,  a  declaration  in  writing, 
signed  by.  such  trader,  and  attested  by  an  attorney  or  solici- 
tor, that  he  is  insolvent," — ^here  the  word  '<  insolvent "  is 
osed«  not: in  a. technical  sense,  but  a  general  sense, — *'  or 
nnable  to  meet  liis  engagements,  the  said  Secretary  of  Bank- 
rapts  shall  sign  a  memorandum  that  such  declaration  hath 
been  filed,  which  memorandum  shall  be  authority  for  the 
printer  of  the  Dublin  Gazette  to  insert  an  advertisement  of 
snch  declaration  therein ;  and  every  such  declaration  shall, 
after  such  advertisement  inserted  as  aforesaid,  be  an  act  of 
bankruptcy  committed  by  such  trader  at  the  time  when  such 
declaration  was  filed."  Here  the  effect  of  it  is  defined  by  the 
section  itself;  it  is  an  act  of  bankruptcy;  but  I  apprehend 
there  is  a  very  great  difference  between  a  man  being  a  banjc- 

VOL.  V.  L 
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Dae.  1.  rupl,  and  committing  an  act  of  bankruptcy.  The  section 
rKmSvZtk^rm  V'^^^^^^'  "  ^Bt  no  commiasion  shall  issue  thereupon  unless 
it  be  sued  oat  within  two  calendar  months  next  after  the  in- 
sertion of  such  advcrtiaementv  and  unless  such  advertiseiiieDt 
shall  haTC  been  inserted  in  the  Dmblim  GtkzHte  within  eight 
days  after  such  declaration  was  filed ;  and  no  docket  shall 
be  stru^  upon  such  an  act  of  bankruptcy  before  tbe 
expiration  of  four  days  next  after  the  insertion  of  sudi  ad- 
vertisement.'' Now,  according  to  the  statement  before  ne 
here — a  statement  uncontradicted — ^it  appears  that  nothmg 
has  been  done  to  constitnte  this  man  a  l^al  bankrupt^  except 
the  declaration  of  insolvency  mentioned  in  the  .22nd  section. 
It  appears  that  no  commission  has  been  sued  out  within  die 
two  months,  and  consequently  none  can  be  sued  out  now. 
Ftfty  not  a  It  is  impossible  for  me  to  designate  him  as  a  bankrupt,  be- 
^  cause  the  section  declares  that  no  commission  of  bankruptcy 
shall  issue  unless  it  be  done  in  two  months,  whidi  two 
months  are  expired.  This  af^pears  to  me  the  plain  state  of 
the  case ;  and  as  I  consider  mysdf  strictly  bound  by  tbe 
Act  of  Parliament  from  aUowing  the  vessel  to  be  arrested) 
unless  he  be  a  bankrupt,  and  there  is  here  no  bankruptcy; 

P<^i>tctt  pro-  it  is,  therefore,  not  a  good  arresty  and  I  pronoanoe  for  tbe 
oouoeed  for.  ^    ^ 

protest 

il^iiasii— The  Court  will  give  the  costs  ? 

Pbb  Cubiam. — At  the  time  of  the  arrest  the  commisiiOD 
was  pending,  and  if  it  had  been  taken  out  the  arrest  would 
have  been  l^ral  in  one  sense  of  the  term,  and  the  man  would 
have  been  a  bankrupt  at  the  time. 

Ba^l/brd. — I  trust  the  Court  will  aUow  another  wamnt 
to  issue  against  the  other  owner. 

Pkb  Cubiax. — If  you  proceed  on  a  fresh  warrant,  you 
must  apply  to  the  Registrar  to  exercise  his  judgment.  If  be 
refuses  it,  you  must  give  notice  of  motion;  but  I  cannot  dis" 
pose  of  the  question  now. 

Procton-.^Bo^airti,  for  the  mortgagee;  Orac^  for  tbe  master. 
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ilrrrogatitor  tfourc  of  Canterburti. 

December  S.  4^A  Sess. 

Ix  THE  Goods  op  Jane  Randolph  Gunnino,  spin-     Where  a  tes- 

I   sni,  DEC— Motion,  ex-parie.— The  deceased  died  19*  ^*^J^[^^J«^ 

I   Jfaj,  1846.     On  the  25th  September^  1845,  being  confined  utHmomum- 

10  her  bed  by  sickness,  she  produced  a  paper,  all  in  her  own  «!»"*«»  ^  ^ 

Awdwriting^  to  the  Rev.  W.  L.»  her  brother-in-law,  and  to  the   will,   not 

Mn.  S.  A.  L.,  his  wife,  telling  them  that  it  was  her  will,  and  fonnally   sigii- 

,    •  .  .  ,    t       .  ,.      ,      .        ,  ing   It  at   the 

reqaested  them  to  witness  it,  and  they  immediately  signed  foot  or  end,  in 

their  nimies   thereto  as   witnesses.      The   paper    begins :  ^«  «•"»>  ^X/ 

«•.     .      1      I  Ml        ,  /.  »         «      Ji   •   —Held,  that  It 

''This  18  the  last  will  and  testament  of  me,  Jane  Randolph  ^i^n,  ^  due  eze- 

Gonnbigy*'  &c. ;  and  it  concludes :  "In  witness  hereof cution  accord. 
1  hsTe  hereunto  set  my  hand  and  seal  Jane  Randolph  ["fe.^ 
Gomihig  this  25th  day  of  September  1845.'*  A  seal  was 
in  the  margin.  Then  followed,  as  if  a  new,  consecutive 
paragraph  of  the  will  (not,  as  usual,  in  the  margin),  the  fol- 
lowing attestation-clause :  **  Signed,  sealed,  published^  and 
declared  by  the  testatrix,  Jane  Randolph  Gunning,  as  and 
for  her  last  will  and  testament,  in  the  presence  of  us,  who  in 
her  presence,  at  the  same  time,  and  at  her  request,  by  her 
direction,  and  in  the  presence  of  each  other,  have  hereunto 
subscribed  our  names  as  witnesses.  S.  A.  L.,  W.  L."  The 
attesting  witnesses,  in  their  a£Bdavit,  state  that,  although  the 
deceased  did  not  sign  her  name,  and  did  not  in  terms 
acknowledge  the  names,  ^  Jane  Randolph  Gunning,"  em- 
bodied in  the  last  paragraph  of  the  will,  to  be  her  signature, 
before  them,  yet  they  have  no  doubt  she  so  intended,  and 
that  the  same  were  written  by  her  previously  to  her  request- 
ing them  to  attest  the  paper.  The  personal  property  was 
onder  £1,000. 

Harding,  Dr.,  moved  for  probate  to  the  sole  executor.        Motion. 

Sib  H.  Jenner  Fust. — This  paper  is   all   in  the  de-  Dscaii. 
ceased's  handwriting  ;  it  commences,  ''  This  is  the  last  will 
and  testament  of  me,  Jane  Randolph  Gunning ;"  and  it  con- 
cludes, <*  In  witness  hereof  I  have  hereunto  set  my  hand." 
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Dec.  3.       Wh«t  era  !>b?  men  lynt  that  tiie  mnir.  ■^  Jane  Bandolph 

C.midma  dac  ^o™^"^***  mhich  faDtrw*,  i*  her  *•'  baaL**     Thee  comes  the 

atteataticai-«3aiifie.     It  if  a  t«t  tMuuA  caK  fivm  that  of 


H  oi»2ai^ioa,*  and  the  caaer^  vhsch  hare  MSovcd  it,  where 
the  name  wai  onlj  in  the  atteatataoo-clame.  Under  the 
drcamstanoea,  I  am  of  opiniaa  that  the  wSl  ic  dahr  cxecBted 
ac30ording  to  the  Statute. 

WkBdgr,  Proctor. 


An  ezceo-  Goddjisd  r.  Norton. — Ad  am  Pditiotu — The  testator  in 
Jl^'b!^?if  ^*  ""^  ^^  ™  December,  1842.  In  Janaarr,  1843,  pro- 
will*  psjv  to  bate  of  his  vili  was  granted  to  W.  T.  N.«  sole  executor  named 
aaMuoTor  bcT  *^*^™»  «*^  ^°  Febmarr  following  be  paid  to  R.  H., now 
legacy  nnder  it,  R.G.  (wife  of  J.  G.),  £97,  being  the  amoont  of  a  legacy 
2;^J^fJ^  bequeathed  to  her  bj  the  wiU,  less  £S  legacj^atj.  and  the 
legatee  sobfe-  usoal  discharge  was  signed  by  her.  AfVer  her  marrii||e, 
hlT^to  bri2^'^-  t«*  «>t  a  decree  against  W.T.X.,  citing  him  to 
tc  the  probate  bring  in  the  probate,  and  prove  the  will  in  solemn  fbroi. 
Jrifl.  ^Texec^  ^ '  ^'  ^'  *PP^=*''^^»  *"^  prayed  that  the  proceedings  miglit 
tor   prap  the  be  stayed  until  R.  G.  brought  in  the  £97  paid  to  her  as  her 

Court  to  order  Wacy  under  the  will.     An  Act  on  Petition  being  entered 

toe    OKHiey  so  , 

paid     to      be  into,  R.  G.  alleged  as  a  ground  for  the  Court's  refusal  of 

^hT^uLi  '"^  ^^  prayer,  that  she  was  bom  on  the  15lh  November,  1822, 
—  IlddV  that  ^^d  that  if  W.  T.  N.  did  pay  any  sura  as  a  legacy  to  her, 
|*J  aeknow.  ^nd  if  she  acknowledged  the  receipt  thereof,  the  payment 
minor  not  being  ^^  invalid,  and  the  discharge  not  binding  in  law,  she  being 
a     valid    dia-  ^  minor. 

Court '  coald  Addams,  Dr.,  for  the  executor. — Mr.  N.  was  not  aware, 
Dotconsidertbe  at  the  time  he  paid  this  legacy,  that  R.  G.  was  a  minor;  she 
^alegacy, and  importuned  hiro  for  the  payment  of  it,  and  did  not  suggest 
coniequently  at  the  Ume  any  doubt  as  to  the  validity  of  the  will.  The 
pel"  the  party  ^*^  ^^  ^^^  having  been  under  age  at  the  time,  which  was 
to  bring  the  concealed,  is  no  reason  why  she  should  not  bring  the  money 
dto  Colirt.'*''*  into  the  Registry.  She  has  received  it,  and  before  she  can 
call  upon  the  executor  to  prove  the  will,  she  is  bound, 

*  2  Curt  324. 

t  Re  Chaptyn,  4  Notes  of  Ca.  469.     Re  Davis,  ibid.  522.     Re  Atkw, 
ibid.  564. 
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acoordnig  to  the  usual  practice  of  the  Court,  to  bring  this       Dec.  3. 
iDto  the  Registry,  and  it  would  go  pro  tanto  towards     q^^^j  y 


/ 


Ae  ooBts  of  the  suit,  if  she  should  be  condemned  in  them.  Norton, 

JemuTf  Dr.»  for  R.  G. — This  was  a  hasty  and  suspicious 
jMjmieiit  made  by  the  executor,  who  is  a  solicitor,  before  he 
htd  time  to  inquire  into  the  assets,  and  it  was  paid  in  the 
fvesenoe  of  the  party  who  is  almost  the  universal  legatee. 
It  ii  not  to  be  expected  that  a  person,  when  paid  a  legacy^ 
k  to  say^  ''  Ohy  I  am  going  to  dispute  the  will."  A.  G.,  at 
the  time  when  they  say  she  was  paid,  could  not  have  dis- 
puted the  willy  not  being  then  of  age. 

Sib  H.  Jbnneb  Fust. — The  only  difficulty  I  have  is,  Jodcmiht. 
whether  I  can  view  this  as  the  payment  of  a  legacy,  so  as  to 
compel  the  party  to  bring  the  money  into  Court.  She,  having 
been  a  minor  at  the  time,  could  not  receive  it  as  a  legacy,  and 
her  rec«pt  would  be  no  valid  discharge  ;  it  would  be  held 
by  the  Court  of  Chancery  that  it  was  a  payment  by  the 
execotor  in  his  own  wrong.     lAddams, — She  does  not  deny 
thai  she  reodved  the  money,  bond  Jide^  as  her  legacy,  and 
that  it  is  in  the  hands  of  her  husband.]    Still  it  is  not  legally 
paid  and  received  as  a  legacy.     I  have  looked  into  the  cases, 
and  I  cannot  find  any  authority  that  would  justify  me  in 
granting  the  prayer :  in  one  case,*  Lord  Hardwicke  was 
afraid  to  hold  that  payment  to  a  minor  discharged  the  exe- 
cutor.    No  doubt,  if  the  party  had  been  of  age,  I  should 
have  compelled  her  to  bring  the  money  in  ;  but  my  diffi- 
culty is,  whether  it  is  such  a  payment  as  I  can  consider  as 
that  of  a  legacy.     If  I  sat  as  a  Court  of  Equity,  I  would  do 
it.     [Jaaner, — A  party  cannot  make  a  contract  under  age.] 
Yon  have  not  a  shadow  of  merit ;  but,  unfortunately,  I  am 
afraid  I  cannot  consider  this  payment  to  a  minor  as  payment 
of  a  legacy.     It  is  clear  that  the  party  did  receive  this 
money  of  the  executor  as  her  legacy  under  the  will^  for  she 
has  signed  the  Stamp-Office  receipt,  and  if  she  had  been  of 
age  at  the  time,  she  would  have  been  compelled  to  bring  it 
in.     She  was,  however,  not  of  age,  and  consequently  not 

•  PhUipt  V.  Paget,  8  Atk.  80. 
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Dec.  3.  able  to  give  a  legal  discharge,  and  1  am  of  opinion  that,  io 
Goddard  v  P°^"^  ®^  ^*^»  ^  ^*^®  "®  power  to  order  the  party  to  bring  in 
Norton.  the  money ;  I  cannot  take  her  receipt  as  a  legal  discharge 
of  the  payment  of  a  legacy  (though  I  have  no  doubt  the 
money  was  received),  and  my  jurisdiction  does  not  go  so 
far  as  to  authorise  me  to  compel  a  party  to  refund  money  paid 
improperly.  But  I  must  intimate  to  the  party,  that  if  Ae 
does  proceed  to  dispute  the  will,  she  will  do  so  at  the  peril  of 
costs.  [Addams.  —Will  the  Court  direct  her  to  give  security 
for  costs  ?']  No,  I  reserve  the  question  of  costs.  lAddamt.-^ 
The  party  is  a  pauper.]  Then  it  would  be  a  denial  of  jus- 
Petition  re-  tice.  I  must  reject  the  petition,  and  I  reserve  the  question 
of  costs. 

Proctore :  ^ Abbot,  for  Goddard ;  Pownaf!,  fur  Norton. 


jected. 


Practice.  —      Sanders  v.  Wioston  and  Others. — Act  on  PetUitm,-^ 
A  sole  legatee 
named  in  a  will  The  testatrix,  Jessie  Wigston,  spinster,  late  of  the  Chlteiu 

having  cited  ^^  Ramet,  near  Liege,  in  Belgium,  died  15th  September, 
the  next  of  km  ,^^^    ,       .        w  Vr,         .  ^    »  «,.  m# 

of  the  deceased  1844,  leaving  Messrs.  Francis  and  James  Wigston,  Mary 

to  accept  or  re-  and  Charlotte  Wieston,  spinsters,  and  Mrs.  Caroline  Clark 
fuse     adminis-  ^    .^      «  .,     x^         .    ^,     ,  ^    i        i       «  i      .  j 

tration with  the  (wife  of  Mr.  Francis  Clark),  her  brothers  and   sisters  and 

will  annexed,  only  next  of  kin,  and  together  with  Mr.  Richard  James 
cause  why  the  WigstQn  and  Mary  Amelia  Wigston,  spinster,  her  nephew 
same  should  and  niece,  the  only  persons  entitled  to  her  personal  estate 
to  him^;  two  ^^  ^^^  ^^^^  ^^^^  intestate.  Her  estate,  all  personalty,  con- 
of  them',  whogisted  of  £3,471  Three  per  Cent.  Consols,  £58  at  her 
to  the*  Deme  banker's,  and  her  wearing  apparel,  trinkets,  &c.  She  left 
having  released  behind  her  a  will,  of  which  the  following  is  a  copy: 
were  piSduwd '' ^^**®»"  ^^  Ramet,  Sept.  1st,  1844.  I  hereby  leave  to 
as  witnesses  by  Chas.  Oakley  Sanders,  in  case  of  my  death,  all  that  I  pot« 

j!itingYhewmI  ^^*  ^"  *^®  ^""^*'  ^^'  ^^'  ^^'  ^^^^^  Wigston.  Witnessed 
—  Held  that  by  Marie  Antoinette  Lange.  J.  J.  Broquet."  Mr.  C.  0. 
andifotappeMJ  Sanders,  therein  named,  extracted  a  Decree,  calling  upon 
ing,  were  par-  the  next  of  kin  and  parties  entitled  in  distribution  to  accept 

ties  in  the  q,.  j-gfuae  Letters  of  Administration  with  the  will  annexed,  or 
cause,     and  ,    ' 

could    not  be  to  shew  cause  why  the  same  should  not  be  granted  to  him,  as 

exammed  as  ^|^g  g^jg  legatee  named  in  the  will.  The  Decree  was  personally 
witnesses  until  °  mt  j 

dismissed. 
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served  on  Mr .  James  Wigston,  the  brother, and  Mrs.  Clark  and       Dkc.  3. 
Miss  Mary  Wigston,  the  sisters,  of  the  deceased^  and  as  to  the      ^  7^ 
other  parties,  who  were  absent  from  England,  on  the  Royal       WigHm. 
Exchange,  and  their  known  agents  in  this  country.     An 
appearance  was  given  to  this  Decree  on  behalf  of  Mrs. 
Clark  alone,  and  the  will  was  propounded  by  Mr.  Sanders 
again^  the  parties  not  appearing  in  pcoMtn  ;  and  witnesses 
were  examined  upon  his  Allegation.   An  Allegation  on  be- 
half €»f  Mrs.  Clark  was  admitted,    and  her  Proctor  was 
assigned  to  prove  on  the  First  Session  of  Easter  Term,  April  la 
1846  ;  but  the  Term  Probatory  was  extended  till  the  Third 
Session.  Amongst  the  witnesses  examined  upon  this  Allega- 
tion were  Mary  Wigston  and  Charlotte  Wigston,  sisters  of 
the  deceased ;  James  Wigston,  the  brother,  and  Mary  Ame- 
lia Wigston,  the  niece  (four  of  the  parties  cited  who  did  not 
appear),  the  first  two  being  produced  before,  and  the  last 
two  after,  the  extension  of  the  Term  Probatory.   Mary  and 
Charlotte  Wigston,  the  sisters  of  the  deceased,  previous  to 
their  being  produced  as  witnesses,  had  released  all  their 
intereat  in  the  personal  estate  and  effects  of  the  deceased. 

The  evidence  of  these  two  witnesses  being  objected  to, 
tfaehr  depositions  were  sealed  up,  and  an  Act  on  Petition 
was  entered  into  by  the  Proctors.  On  behalf  of  Mrs.  Clark 
It  was  allied  that  these  two  parties,  in  consequence  of  their 
releases,  had  no  interest  whatsoever  in  the  suit,  it  being  the 
role  of  the  Court  to  grant  Administration  only  to  persons 
having  an  interest  in  the  effects  of  the  party  deceased ;  that 
the  evidence  of  Charlotte  and  Mary  Wigston,  and  also  of  Cap- 
tain Wigston  (three  of  the  parties  cited),  is  absolutely  neces- 
sary for  the  purposes  of  justice  in  this  cause ;  and  that  the 
Act  6  &  7  Vict.  c.  85,  enacts  that  no  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  interest  from  giving 
evidence,  with  the  proviso  that  the  Act  shall  not  render 
competent  any  party  to  any  suit,  action,  or  proceeding, 
individually  named  in  the  record.  The  adverse  Proctor 
merely  dissented,  and  submitted  the  question  at  issue  to  the 
judgment  oi  the  Court. 

Bmi/brdf  Dr.,  for  the  party  cited. — Lord  Denman's  Act*  Nov.  14 
♦  6  &  7  Vict  c.  85. 
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Dec.  3        does  not  apply  to  this  case  ;  it  does  not  refer  to  these  Courts. 
Sander  With  respect  to  the  practice  of  this  Court  prior  to  that  Act, 

Wigttom,  there  is  no  case  in  which  the  point  was  raised^  so  that  we 
are  driven  to  look  at  the  question  on  principle.  In  cases  of 
contempt^  Oughton*  says  :  "  Absetu  autem  non  est  contumai 
ad  aliamjinem  quhm  ad  quern  te  sisiere  movebaiurJ*  And  in 
Harruon  v.  HarriiOH,f  this  Court  said,  *'  There  is  no  deci- 
sion in  these  Courts  to  the  extent  that  a  party  in  contempt 
in  the  Court  below  cannot  prosecute  an  appeal  to  a  superior 
Court."  The  Act^  which  substitutes  imprisonment  for  ex- 
communication^ leaves  the  party  in  the  same  situation  in 
other  respects  as  before.  The  Decree  calls  upon  these  parties 
to  appear^  and  if  they  do  not  appear^  they  are  bound  by  the 
proceedings  in  their  absence.  It  would  have  been  open  to 
them  to  appear  to  the  Decree,  and  declare  they  proceeded  no 
further^  and  the  Court  could  have  dismissed  them,  so  that 
they  might  have  been  examined,  the  Decree  being  still  bind- 
ing upon  them.  In  Arnold  v.  Earl,§  a  party  cited,  as  next 
of  kin,  who  did  not  appear  to  the  Decree,  being  wanted  ss 
a  witness,  appeared  and  declared  he  did  not  oppose  the  will, 
and  prayed  to  be  dismissed,  and  the  Court  dismissed  him» 
and  he  was  examined.  The  persons  examined  in  this  case 
have  released  their  interest  in  the  fullest  terms ;  and  it  is 
a  rule  of  this  Court  not  to  decree  Administration  to  par- 
ties without  an  interest.  We  could  not  have  forced  these 
parties  to  give  an  appearance.  An  objection  of  so  fine  and 
technical  a  kind  as  this  ought  not  to  prevail. 

R,  PhiUimorey  Dr.,  on  the  same  side. — If  a  party  proceed- 
ing can  exclude  persons  from  appearing  as  witnesses,  he 
may  get  rid  of  most  material  evidence.     Casey  v.  Beadh 
J^eld.\\ 

Addams,  Dr.,  for  the  party  propounding  the  will.— The 
Act  on  Petition,  which  relies  upon  the  Statute,  is  abandoned 
in  the  Argument.  This  question  came  incidentally  before  the 
Court  in  Merymeather  v.  Turner,^     These  parties  are  not 

*  Tit.  37,  n.  7.  f  1  Notes  of  Ca.  303.    3  Curt  1. 

:  53  Geo.  3,  c  127.  §  2  Lee,  380. 

11   Prec.  Cha.  4.11.     S.  C.  Gilb.  Ca.  Eq.  98. 
1  3  Notes  of  Ca.  55.    3  Curt.  802  (  N.  S.  P. ) 
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empeteotf  being  excepted  by  the  Act  ot*  Parliament,  as       Dec.  3. 

fmtm  named  in  the  record.    If  the  Act  has  nothing  to  do     Sm^en  v 
mdt  the  case,  they  are  incompetent  by  the  practice  of  these      Wtgoon, 
CsurtSy  MM  parties  in  the  cause.     If  they  had  applied  to  be 
dimiis9ed»  it  would  have  been  another  thing. 

Tmiss,  Dr^  on  the  saine  side,  cited  Sinclair  v.  Sinclair* 
and  Lavegrave  v.  Ucet^f 

Bag/hrdj  in  reply. — The  note  in  Lobegrove  ▼•  Licet  \^, 
^Apefson  mad^  afnd  remaining 'principal  party  cannot  be 
a  witness;"  Irhich  is  in  our  fkvour.  Sinclair  v.  Sinclair 
was  a  question'  of  lair  as  to  a  party  on  the  t^cofd. 

Pbr  Cbk'iAkJ^This  is  a' Very  important  poitit  of  prac-  Cur.  adv.  vuft, 
^tOt,  arisin^p  ^ha{)^  fot^  th^fim  titne,  Aaiii^jr,  whelh^  d 
partf 'ritdd'to  liccept  or  fefuse  aditoinlstration' 'Sii^ith  ^n^iTl 
amezied;  at  lb  ihew  cauiie  whjr  it  ^hdold'iiot  be  grdntbd  tb'^ 
sbilplegateei  can  be  ^amined  as  a  vHtifesS,  after  releasiitg  all 
interest  itr  the  cauise'. '  1  must  cdnsider  thd  case.        - 

Sia^H.  JsimfeRFui^T: — ThepetitiM  fri  this  casfe  respects  Dec.  tl 
the  competency  of  two  witnesses  produced  in  a  Witise  of  •'"''*'**'"• 
**' SamdtTM ^.' Wigsion  and  others"  and  the  circumstances 
under  which  th^  qti^ion  arises  are  these : — ^Thc  deceased 
in  the  Cande,  Jes^e  Wigston»  died  a  spinster,  having  (as 

>l3Mees.&W.64b:  '  .  . 

t  lavegrove  r.  Licet;  Prerog.  Feb.  1765.     ticet'  propdiiiidcii  a  for--     Lovrynwe  v. 
iii«r  will,  in  opposition  to  a  will'  of  a  later  date  by  tJbve^v^.     Lld^  ^'^*^'' 
made  Lor^rovie  «  party,  and  called  on  him  for  his  Answer,'  and-iklso 
paijed  that,  his  etidenre  might  be  required  aa  a  witness,  iiot.hnving* 
otieeteil  to  hia  Answer.    Tiie  Court  rejected  the  prayer,  for  that  a  pcnqvi 
made  and  remaining  principal  party  cannot  be  a  witness.     A  principal 
party,  who  was  so  voluntarily  by  entering  a  Caveat  and  dismissed  on 
application  to  the  Coiirt,  may  be  examined  after  dismission  (viz.  after  he 
eeascf  (o  be  a  party).     CoUrisel  cited  the  case  of  Bowman  [Beaumont] 
r.  Skarpti  Del.     Party  waa  first  dismissed  before  being  examined.  -  it 
ins  said  that  in  Chancery  a  party  may  be  an  evidence,  for  the  Perr 
«KwaI  Answer  is  evidence.     (Obs.    No  further  than  that  makes  against 
•         Che  Respondent  himself)     Co-defendants  may  be  examined  as  wit- 
I        fic«ses,  for  otherwise  peraons  might  be  made  parties  in  order  that  their 
I        evidence  might  not  he  introduced. — MS  Notes  of  Sir  James  Marriott, 
pena  Dr.  Twiss. 

VOL.  V.  M 
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Dec.  3.  alleged)  made  a  MfiW,  and  the  paper  now  produced  as  her 
StU^sr  ^'^'»  purporting  to  be  dated  the  Ist  September,  1844,  ihe 
Wigtum.  dying  on  the  15th,  bequeaths  what  must  be  taken  to  be 
nearly  all  the  property  of  the  deceased  to  Charles  Oakkj 
Sanders.  No  executor  is  appointed,  and  no  rendairy 
legatee  is  appointed,  and  the  legatee,  Mr.  C*  O.  Sanders,— 
described  as  *'  sole  legatee  named  in  the  will,** — would  be 
entitled  to  a  grant  of  administration  with  this  paper  uh 
nexed.  The  next  of  kin  were  cited  by  a  Decree  which  wai 
extracted  on  the  21st  May,  1845,  and  was  personally  sened 
on  three  of  the  parties,  one  of  the  brothers  and  two  of  the 
sisters  of  the  deceased,  and  on  the  Royal  Exchange  ss  to 
the  other  parties,  who  were  abroad.  The  effect  of  the 
Decree  is  to  call  upon  the  parties  to  accept  or  refuse  Lettni 
of  Administration  with  the  will  annexed,  or  to  shew  etoe 
why  the  same  should  not  be  granted  to  Mr.  C.  O.  Sandcni 
as  sole  legatee  named  in  the  will.  The  Decree  was  retonei 
to  this  Court,  and  an  appearance  was  given  for  one  of  the 
parties,  Mrs.  Clark,  the  sister;  none  of  the  other  partiei 
appeared,  and  the  cause  went  on  against  them  tn  pcaum,  ib 
intimation  being  contained  in  the  Decree,  that  if  the  poties 
did  not  appear  to  accept  or  refuse  administration,  or  Abw 
cause  why  administration  should  not  be  granted  to  Mr. 
Sanders,  the  Court  would  proceed  to  decree  administratioD 
accordingly.  However,  Mrs.  Clark  does  appear,  and  die 
opposes  the  will,  and  the  will  is  propounded  in  a  spedil 
Allegation  by  Mr.  C.  O.  Sanders,  and  witnesses  are  on- 
mined  upon  this  Allegation;  and  on  the  part  of  BfiSi 
Clark,  an  Allegation  is  given  in  in  opposition  to  the  wiHi 
which  pleads  that  it  was  obtained  from  a  person  of  wdk 
mind  by  undue  influence,  and  is  the  effect  of  firand.  (h 
this  Allegation  several  witnesses  have  been  ezamiiied,  wai 
amongst  others,  two  ladies  of  the  name  of  Wigstonf  siiun 
of  the  deceased,  and  two  of  the  parties  cited,  have  bM 
produced  as  witnesses  in  the  cause,  And  it  was  objected)  it 
the  time  they  were  produced,  that  they  were  paities  in  die 
cause»  and  that,  consequently,  they  could  not  be  examined 
as  witnesses  in  opposition  to  the  will,  notwithstanding  thej 
had  executed  a  release  at  the  time.     In  order  to  prevent  t 
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Man  of  josdee  by  the  death  of  the  witnesses,  the  exami-       Dec.  3. 
Mtioo  <^  these  persons  was  taken  de  bene  esse,  and  their     Sandurt  v 
iepositions  were  sealed  up,  for  the  direction  of  the  Court,      Wig^m. 
sad  all  the  parties  are  ignorant  of  what  they  have  deposed. 

The  qaesdons  for  the  Court  are,  first,  whether  parties  so  Questions. 
csDed  opon  to  accept  or  refuse  administration  with  the  will 
■UMxcd,  or  to  shew  cause,  and  not  having  appeared,  are 
to  be  considered  as  parties  in  the  cause;  and  secondly, 
if  they  are,  whether  they  can  be  exf  mined  as  witnesses  until 
iicy  have  been  dismissed  from  the  cause, — that  is,  whether 
Muties  io  the  cause  can  be  examined  as  witnesses. 

When  the  case  was  argued,  it  was  not  supposed  that  any 
SMC  had  occnrred  of  late  years  in  this  Court  with  reference 
» the  examination  of  parties  in  the  cause,  but  the  cases 
rcfierred  generally  to  the  practice  of  the  Court  as  to  the  re- 
HTJafion  of  executors  and  parties  claiming  legacies,  before 
dbey  were  examined  as  witnesses ;  but  one  case  was  men- 
by  Dr.  Twiss,  which  occurred  in  1765,  in  which  it 

i  been  held  that  a  person  made  a  party  could  not  be  exa- 
l  as  a  witness  in  the  cause,  not  being  dismissed. 

An  Act  on  Petition  has  been  entered  into,  which  sets 
fofth  the  circumstances  and  the  grounds  upon  which  it  is 
csntended  that  the  evidence  of  these  witnesses  is  admissible; 
the  other  Proctor  **  dissenting  and  submitting  the  question 
at  issue  to  the  judgment  of  the  Court,"— -that  is,  I  presume, 
whether  the  witnesses  are  competent.  This  is  rather  a  short 
mode  of  bringing  the  subject  before  the  Court,  as  it  fur- 
the  Court  with  no  guide  to  the  case  of  the  other 
It  is  usual  in  an  Act  on  Petition  to  bring  the 
esse  of  each  party  before  the  Court ;  whereas,  it  does  not 
appear  whether  it  is  contended  and  denied  that,  under  the 
Act,  the  evidence  of  these  witnesses  is  admissible,  or,  with 
regard  to  the  ordinary  practice  of  the  Court,  that  parties  in 
the  cause  can  be  examined,  or  that  persons  cited  to  accept 
sr  refuse  administration,  and  not  appearing,  are  not  parties 
in  the  cause. 

In  this  state  of  the  case,  it  may  be  difficult  to  understand  The  Statute. 
whether  the  Act  of  Parliament  was  intended  to  apply  to 
proceedings  in  these  Courts.     The  words  are  general ;  the 
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Dec.  3.       parties  may  have  an  intereH  in  the  issue  at  the  time  of  thor 

jg^^j^        examination  as  witnesses,  prorided  they  are  not  parties  named 

H^aiML      in  the  record.    Strictly  speaking,  this  Gnirt  is  not  a  Comt 

of  Record,  nor,  in  any  proceedings,  is  called  by  that  namSi 

But  I  apprdiend  the  meaning  of  the  Act  to  be^  *'  who  sit 

not  named  parties  in  the  suit;**  as  the  Act  says»  with  re> 

spect  to  Courts  of  Equity,  that  any  defendant  to  any  csnae 

may  be  examined  as  a  witness  on  behalf  of  the  plaintiff  or 

any  co-defendant.     If  tl^  previous  words  in  the  Act  appHed 

to  the  Court  of  Chancery,  which  has  no  tecard,  there 

would  have  been  no  necessity  to  introduce  this  danse.   I 

am  inclined   to  hold  that  the  Act  does  apply  to  tbeie 

Courts,  and  that  if  a  witness  is  offered  who  has  an  intereit 

in  the  cause  he  may  be  examined.   But  I  do  not  decide  tMi 

question,  as  it  is  not  necessary  in  this  case ;  but  my  in^Wfi- 

sion  is,  that  a  person  having  an  interest  in  the  cause,  whs 

is  offered  as  a  witness,  could  not  be  refusecL     But  there  iia 

proviso,  that  no  party  on  the  record,  that  is,  no  party  ii 

the  suit,  shall  be  adnutted  as  a  witness.     So  I  put  the  Act 

of  Parliament  out  of  my  consideration,  as  the  former  pstil 

qualified  by  the  latter,  that  it  is  not  to  apply  to  a  par^  nsmed 

in  the  record.     So  that  the  question  is  left,  as  it  appesrs  to 

me,  to  be  decided  according  to  the  practice  of  the  Coof^ 

Does  not  de-  under  the  drcumsUnces.     The  Act  does  not  aay  that  a  |N^ 
cicic  the  case 

son  who  was  a  party  on  the  record  should  not  be  examiiifJ, 

but  that  the  Act  should  not  render  him  competent  as  a  wit- 
ness :  so  that  the  matter  is  left  as  it  was  before  the  Act 
passed.  I  am, .  therefore,  of  opinion  that  it  must  be  dsdt 
with  according  to  the  rules  and  practice  of  ithe  Cow^ae* 
affected  by  the  Act  of  ParliamenU  It  is  dcn^  that/lalUi 
Court,  the  usual  practice  is  for  the  per^  intcndedfiaiAi 
examined  as  a  witness  to  be  dismissed,  and  if  auch  an  ajppi* 
cation  is  made  by  an  executor,  unless  liable  to  cort%  beil 
dismissed ;  and  if  he  is  a  legatee,  having rdeased  Us  k^Mf* 
he  is  entitled  to  be  examined  as  a  vritiieaa;-«Dd  lias>-il 
according  to  the  practice  of  the  Court.  In  Mmmif^ 
SiatighieTf*  there  were  three  executors  of- a  will,  §aitm 

*  «  Curt  78. 
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«r  them  renounced  the  probate  and  execution  of  the  will,       Dec.  3. 
i  rdeaied  his  interest  under  the  will,  and  he  was  exa-     Sanda^  v 
~  aa  a  witness  in  the  cause.  .  Wig$Um, 

Tbtt  first  question  is,  are  these  ladies  parties  in  the  cause 
€r  not?     The  cause  is  described  as  that  of  "  Sanders  v. 
Wigaiam  aaddkers^"  that  is,  against   Mr.  Francis  Wig- 
\  and  others  of  that  family,  and  although  an  appearance 
\  given  by  only  one  of  the  family,  and  the  cause  goes  on . 
;  the  rest  m  pcgnam,  they  ar^  bound  by  the  Decree  of 
die  Coort,  not  haying  appeared  to  accept  or  refuse  admi- 
niitintion,  lyr  to  shew  cause  why  administration  should  not 
be  granted  to  Mr.  Sanders.     Therefore^  clearly,  on  the  face     The   parties 
of  the  proceedings,  they  are  parties  in  the  cause,  though  JJ®  ^^^  ^" 
they  hare  not  done  any  act,  and  no  step  has  been  taken  by 
,  with  reference  to  the  Decree  against  them ;  under  the 
principles  and  practice  of  this  Court,   they  are 
parties  in  the  cause,  and  I  think  this  is  shewn  by  tlie  case 
€£Gamyne  v.  Priddie,*    In  that  case,  the  doctrine  was     Gawmfne  v. 
rrcngnisedy  that  a  party  cited  and  not  appearing  was  still  a  Priddle. 
party  in  the  cause.    Martha  Priddle  died,  having  made  a 
will  in  the  presence  of  her  mother  and  sister,  appointing  E. 
G.  c»ecotor  and  residuary  legatee.     A.  P.,  the  deceased's 
Bitery  by  her  guardian,  opposed  the  will,  which  was  pro- 
pounded by  £.  G.,  who  called  in  the  mother  and  all  the 
next  of  kin  to  see  it  proved,  by  Citation  with  intimation  ; 
■one  appeared,  but  the  guardian  for  A.  P.     The  executor 
^▼e  in  an  Allegation,  pleading  the  handwriting  of  the  de- 
cl*s  mother  and  nster  as  witnesses  to  the  will.     It  was 
i»thai  the  mother  and  sister  were  living,  and  there- 
lore dicic  handwriting  could  not  be  pleaded;  they  must  be 
[or  their  -Answers  taken.     Sir  George  Lee  was  of 
t  that  it  was  proper  to  plead  their  handwriting,  for, 
first,  witliout  so  doingf  £.  G.  could  not  have  their  Answers 
tethat  hut;  !*> secondly,  the  mother  did  not  appear,  and 
ibsfcfore  he  could  not  have  her  Answers  ;  but  yet,  as  she 
was  nude  a  party^  and  they  proceeded  against  her  inpcsnam, 
tbeyeoald  not  examine  her  as  a  witness."    And  he  over - 

*  2  Lee,  48. 
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Dec.  3.      mkd  the  objectioii.    In  the  present  cMe»  the  potiet^  bdng 

g^lj^  ^      dted^  will  not  eppour,  and  the  proceedings  go  on  agumt 

Wiffttom,      them  in  pctnawu    Is  this  not  precisel  j  the  same  case  ?    St 

that  the  doctrine  is  there  recognised,  that  parties  cited  and 

not  appearing  are  still  parties  in  the  caose,  and,  according  tt 

the  rules  and  practice  of  the  Coart,  could  not  be  ezamioed 

as  witnesses  so  long  as  thej  continued  parties  in  the  causa 

Looegrov  T.      In  the  case  mentioned  by  Dr.  Twiss,  from  the  Notes  of 

-^^^  Sir  James  Biarriott,— Lfocgrove  v.  Ucti,  1765,— it  was  hdd 

that  *'  a  person  made  and  remaining  principal  party  can- 
not be  a  witness;**  implying  that  he  may  be  exanuued 
after  dismission^  and  there  are  cases  where  parties  hate 
been  dismissed  before  examination.  So  that  a  partj 
may  be  examined  as  a  witness  after  dismission,  and  thst  I 
believe  to  be  the  general  doctrine  of  these  Courts.  Tins  is 
the  result  of  another  case  in  Sir  George  Lee's  Reports,  dm 

AnuU  ▼.  Earl  of  AmM  v.  Earl*  in  which  B.  N.,  a  next  of  kin  who  had 
not  appeared  to  the  Decree,  appeared,  and  by  special 
proxy  prayed  to  be  dismissed,  that  he  might  be  exanuned  m 
a  witness  in  the  cause,  and  the  question  was  whether  1m 
ought  to  be  dismissed.  It  appears  to  be  admitted  by  the 
argument  that,  so  long  as  he  had  not  appeared  and  was  uH 
dismissed,  he  continued  a  party  in  the  cause*  The  Coomel 
on  one  side  referred  to  Beaumont  ▼.  6'ibarpe,t  and  on  die 
other  side  to  GUley  v.  GiUey.X  Yardley  v.  Samth^%  and  eUier 
cases.  But  all  these  cases  turned  on  this,  whether  the  par- 
ties ought  to  be  dismissed.  Sir  George  Lee  aays :  ^  Uodcr 
the  circumstances  of  the  case,  I  was  clearly  of  opinion  dMt 
B,  N.  ought  to  be  dismissed  ;  he  had  not  voluntarily  made 
himself  a  party,  but  was  called  in,  and  had  not  intermed- 
dled at  all;  he  had  now  appeared,  and  declared  he  would 
not  oppose  the  will,  and  therefore  had  fully  answered  tke 
purpose  for  which  he  was  cited.  In  the  cases  where  tlui 
Court  had  refused  to  dismiss  parties,  they  had  HiateriaUf 
acted  in  the  cause,  and  injustice  would  be  done  Uie  adfCF* 
sary  by  dismissing  them;  but  in  this  case  great  injostiee 
Virould  be  done  to  Earl  by  detaining  B.  N.'*     So  that  the 

*  2  Lee,  380.  f  Del.  I4th  Feb.  17ae(see|XMl,p.87> 

X  Del.  1738.  §  Prarog.  1741 
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qaeition   wa%    whether'  any  act   had  been   done    which       Dec.  3. 
MMiuutcd  to  intermeddling,   and  whether  the  party  was     gandertY. 
cndtled  to  be  ditmiased :  affirming,  therefore,  the  general       WigUtm. 
nim,  that  a  party  in  the  cause,  although  he  do  not  act,  is 
still  to  be  considered  as  a  party  in  the  causcy  and  cannot  be 
nwuinrd  as  a  witness  until  dismissed. 

In  that  case,  as  I  said,  reference  was  made  by  Counsel  to     BetammU  ▼. 
tbe  caw  of  Beammoni  t.  Sharpe,  and  I  have  a  note  of  that  case  ^^^^1^ 
by  Sr  Edward  Simpson,  in  his  Repertorwm^  which  was  this : 
Jordan  died,  leaving  a  draft  of  a  will,  for  which  he  gave 
iaatmctions  a  very  short  time  before  his  death,  disposing  of 
ical  and  personal  estate,  which  was  not  executed,  appointing 
BGabeth  Beaumont  and  her  son  executors.   She,  supposing 
the  win  not  to  be  good  for  want  of  execution,  prayed 
adninistraftion  in  the  Prerogative  Court,  as  sister  and  next  of 
kin  to  the  deceased,  as  being  dead  intestate,  and  was  sworn 
admiinstratriz.    Philippa  Sharpe,  another  sister,  entered  a 
CcmbI,  opposed  the  grant  of  administration  to  Elizabeth 
Beaumoot,  and  prayed  it  to  be  granted  to  herself.    Inven- 
tories, affidavits  as  to  scripts,  &&  were  decreed  and  given  in« 
Mrs.  Beaumont  brought  in  the  will,  and  William  Beaumont, 
die  other  executor,  intervened  for  his  interest  and  pro- 
poanded  the   ¥rill.      Mrs.  Sharpe    opposed  it,    and  Mrs. 
Beaumont  then  declared  that  she  would  neither  propound 
nor  oppose  the  will,  and  by  special  proxy  renounced  pro- 
bate and  administration  (in  case  of  the  deceased  being  pro- 
nounced to  have  died  intestate),  and  prayed  to  be  dismissed 
from  the  cause,  she  being  a  necessary  witness  to  prove 
dedarations  of  the  deceased  in  support  of  the  will.  This  was 
opposed  on  behalf  of  Mrs.  Sharpe,  and  the  Court  (Dr.  Bet- 
tesworth)  was  of  opinion  that  she  ought  not  to  be  dismissed, 
and  decreed  that  she  should  continue  a  party.     Mrs.  Beau- 
moot  and  her  son  appealed  from  this  decision  to  the  Court 
of  Delegates.    Two  Common  Law  Judges  (Mr.  Justice  De- 
inon  and  Mr.  Justice  Birch)  and  Dr.  Collier  were  clearly 
of  opinion  that  she  ought  to  be  dismissed,  and  said  it  was 
tbe  constant  practice  in  the  Court  of  Chancery  to  dismiss  a 
ftarty  in   order  to  be  a  witness. '   Dr.  Smalbroke  and  Dr. 
Docarel  were  of  opinion  that  the  practice  of  the  Ecclesiasti- 
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Dec.  3.       cal  Court  was  contrary,  especially  in  such  a  case  as  this, 
e^JlT^         where  Mrs.  Beaumont  had  done  so  many  acts  as  a  party,  and 

Wiffsiwi,  where  William  Beaumont  had  come  in  only  as  an  intervener. 
If  she  was  dismissed,  his  intervention  must  drop  for  want 
of  parties  to  support  the  original  suit,  and  the  nature  of  the 
suit  would  be  changed  fVom  a  business  of  granting  adminis- 
tration on  intestacy,  to  a  business  of  propounding  and 
proving  a  will  by  witnesses,  without  an  original  Citation  to 
found  the  suit;  and,  besides,  Mrs.  Beaumont,  as  next  of 
kin,  might  herself  afterwards  contest  over  again  the  validity 
of  the  will,  if  she  was  not  continued  a  party  in  this  suit 
There  being,  however,  three  judges  against  two.  Dr.  Bettei- 
worth's  decree  was  reversed,  and  Mrs.  Beaumont's  proxy  of 
renunciation  was  admitted ;  she  was  dismissed  from  being  t 
party  to  the  suit,  in  order  to  be  examined  as  a  witness. 
This  again  shews  that  it  is  necessary  that  a  party  should  be 
dismissed  before  he  can  be  examined  as  a  witness,  and  thati 
before  his  dismission,  he  could  not  be  examined.  All  the 
cases  seem  to  go  in  affirmance  of  the  general  doctrine,  thit 
a  party,  as  a  party,  could  not  be  examined  as  a  witness  in 
the  cause. 

There  are  several  other  cases,  pretty  much  to  the  same 
effect.  In  one  case,  Pardoe  v.  Thompson^  calling  kendf 
Pardoe,  and  Thompson  v.  Thompson,*   in   1737,   a  penoQ 

Pardoe  v.  *  Thomas  Pardoe  made  bis  will,  and  appointed  his  wife  Sarah  ind 
Tkompson.  gon  Thomas  executors.  Mary  Thompson,  otherwise  Pardoe,  daimiiig 
to  be  his  wife,  entered  a  Caveat,  to  which  she  was  warned  by  Ssnh 
Pardoe.  Mary  had  no  appearance  given  for  her,  and  would  not  have 
been  a  party,  but  the  other  side  described  her  as  a  party.  The  Cont 
was  of  opinion  that  she  had  made  herself  a  party  by  entering  a  GsofsL 
Thomas  Pardoe,  son  of  Mary,  alleged  that  he  was  the  lawful  son  sad 
executor.  Thomas,  son  of  Sarah,  alleged  that  he  was  lawful  son  sad 
executor.  The  interest  of  Thomas,  son  of  Mary,  was  denied.  He 
gave  an  Allegation  pleading  the  marriage  of  Mary  and  the  deceased, 
which  was  admitted;  but  Sarah  alleged  she  was  appointed  executrix  tf 
her  proper  name,  and  prayed  probate  to  be  granted  to  her.  Thonaii 
son  of  Mary,  denied  her  interest,  and  insisted  that  the  deseiiptioo 
"  wife  **  was  more  material  than  the  Christian  name,  and  that*  if  Maij 
was  the  lawful  wife,  probate  ought  to  be  granted  to  her.  But  the  Coort 
was  of  opinion  that  it  sufficiently  appeared  whom  the  deceased  intended 
to  appoint  executrix  by  describing  her  by  the  name  of  *'  Sarah,*'  and  ss 

bis 
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who  had  entered  •  Caveat^  which  had  not  been  subducted,       Dkc.  3. 

wst  produced  to  prove  her  son's  Alleffation.     She  was  ob-      _  ~r 

V  •.  ^11  «i«.  Sander 9  w. 

jcded  to,  at  being  a  party,  and  also  because  she  had  an  inter-       WigMUnu 

eat  m  proring  her  son's  legitiraacy^  and  consequently  her 

own  auurriage»  and  the  Court  was  of  opinion  that  she  could 

not  be  a  witness,  for  she  was  a  party  in  the  cause,  as  her 

Cmeof  had  not  been  subducted :  so  that  a  person  becomes  a 

par^  in  the  cause  by  entering  a  Caveat^  and,  not  having 

■sbducted  it,  could  not  be  examined  as  a  witness  in  that 


These  and  other  cases^ — Wage  v.  Etven^*  and  Wilson  v. 
flisjggfrf,t — ^  fS9  ^  ^^  9Bme  point,  and  to  a65rm  the  gene- 

kii  wye,  and  decreed  probate  to  her  immediatelj,  reserving  probate  as 
la  the  otbcr  eaeeutor  till  it  sbould  appear  in  the  event  of  the  suit  which 
Tkoaaa  was  the  lawful  son.     May,  1737.    Repertorium,  4  vol.  401. 

U  appears  that,  on  warning  the  Caveai  entered  by  Mary,  no  appear- 
naea  was  given  for  her ;  but  a  Proctor  appeared  for  her  son,  and  her 
Cttnat  Bot  being  withdrawn,  she  was  described  in  the  Court  Books  as  a 
fartj,  though  she  never  appeared,  nor  did  any  act  in  the  cause.  A  Trin.  T.  1737. 
■oiioB  was  nsade  that  her  name  might  be  struck  out  of  the  description 
«f  the  eaosa ;  but  her  Caveat  not  having  been  subducted,  the  motion 
wis  rejected.  She  was  afterwards  produced  as  a  witness  to  prove  her  Mich.  T.  17S7. 
bob's  Allegation,  but  was  objected  to  as  being  a  party,  and  also  because 
abe  bad  an  interest  in  proving  her  son*s  legitimacy,  which  would  esta- 
bGah  her  o^ffn  marriage.  The  Court  ( Dr.  Bettesworth)  was  of  opinion 
that  she  could  not  be  a  witness,  for  she  was  a  party,  her  Caveat  not  being 
sobdoeted,  and  her  Answers  might  at  any  time  be  called  for.  She  was 
also  rejected  on  the  ground  of  interest.    Ibid,  501 . 

*  Before  the  Delegates,  1740.     The  Court,  on  debate,  allowed  a  per-  Wage  v.  Etten, 
•on,  who  was  an  executor  and  a  contingent  reversionary  legatee,  but 
who  had  renounced  all  interest  under  the  will,  to  be  a  witness  in  sup. 
port  of  the  will,  though  a  Caveat  was  originally  entered  in  his  name. 
Bqtertorivm,  4  vol.  512. 

t  In  1740.  William  Patten  made  a  will,  bequeathing  the  residue  of  Wilson  v. 
bb  property  to  his  daughter,  Mrs.  Wilson,  and  his  grandson,  Hayward,  Hayward, 
appoioting  the  latter  and  Blythe  executors,  with  a  legacy  of  j6I0  each. 
Hajward  alone  proved  the  will,  power  being  reserved  to  Blythe.  Both 
eiecutors  were  called,  at  the  instance  of  Mrs.  Wilson  and  her  husband 
(cxKatora  in  a  former  will),  to  propound  and  prove  the  latter  will,  or  shew 
caase  why  theirs  should  not  be  pronounced  for ;  and  also  to  bring  in  an 
laventory.  A  Proctor  appeared  for  the  executors,  and  Blythe,  the 
tacotor  who  liad  not  proved,  gave  in  a  Declaration  instead  of  an 
lavaatory,  and  by  special  proxy  renounced.  His  renunciation  was 
VOL.  V.  N  admitted, 
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Dec.  3.       ral  doctrine  of  the  Coiwrt,  that  a  party  in  the  cause  canoot 
Sanderi  v.     ^^  examined  as  a  witness,  and  in  order  to  be  so,  must  be 

Wigstom,       dismissed. 

There  being,  as  it  appears  to  me,  no  case  to  the  contrary, 

The   parties  I  am  of  opinion,  in  this  case,  that  these  parties,  as  pardei, 

not  entitled  to  gj.g  ^^^  entitled  to  be  examined.     If  the  Act  of  Parliament 
l>e  examined ; 

does  apply,  it  must  apply  in  all  cases,  and  to  all  parties  oa 

the  record.  1  am  of  opinion,  from  the  examination  of  the 
cases,  that  a  party,  who  continues  to  be  a  party  in  thecaoM^ 
must  be  dismissed  before  he  can  be  examined  as  a  witness  m 
the  cause ;  and  I  am  of  opinion  that  these  parties,  haviqg 
been  cited  to  accept  or  refuse  administration^  and  not 
appearing,  are  parties  in  the  cause,  and  cannot  be  examined 
so  long  as  they  are  parties  in  the  cause. 

It  was  said,  in  the  Argument,  that  great  inconvenience 
might  arise  from  this  doctrine,  as  an  executor  might  make  i 
selection  of  witnesses ;  but  in  this  case  Mr.  Sanders  had  no 
option  ;  he  must  cite  all  the  next  of  kin,  because,  no  ex^ 
cutor  and  no  residuary  legatee  being  appointed,  the  next  of 
kin  are  entitled  to  the  grant  in  preference  to  any  legatee,  at 
there  may  be  a  residue :  so  that  there  can  be  no  danger  in 
this  case  of  the  administrator  making  a  selection  detrimental 
to  parties  entitled  to  the  property. 

I  am  of  opinion  that  the  depositions  of  these  two  ladiei 
ought  not  to  be  published,  but  that  an  application  ought  to 
be  made  to  the  Court  that  they  may  be  dismissed  from  the 
until  dismissed,  cause.  I  see  no  reason  why  next  of  kin  may  not  be  dis- 
missed, as  any  other  persons.  These  two  parties  have 
released  all  their  interest,  and  I  see  no  reason,  d  priori^  why 
they  are  not  entitled  to  be  dismissed,  which  is  the  coune 
that  ought  to  have  been  taken  in  the  first  instance.  It  will 
be  for  the  parties  to  consider  whether  they  will  make  the 
application  to  the  Court.  I  see  no  reason  why  such  prayer 
should  not  be  made,  nor  any  reason  why  it  should  not  be 
granted.     At  present,  I  direct,  that  publication  of  these  per- 

admitted,  and  he  then  prayed  to  be  dismissed  from  being  a  partj  m  tbe 
cause,  he  being  the  writer  of  the  will,  and  a  necessary  witness  to  profe 
it  This  was  opposed,  but  he  was  dismissed,  released  his  legacy,  and 
was  examined  as  a  witness.     Dr.  Audley's  Note.    Repertoriumy  132. 
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mm' evidence  should  not  pass^  and  I  shall  suspend  publica-      Dec.  3. 
^  of  the  rest  of  the  evidence.  s'nder  r 


An  Appeal  was  asserted  on  behalf  of  the  party  cited,  but 
was  sobsequently  waived;  and  on  the  first  Session  of 
BSuj  Term,  1847,  the  Court  was  moved  to  dismiss  the  Jan.  16. 
fvtiet  who  had  been  examined  from  the  suit,  in  order  that 
they  might  be  re-examined  as  witnesses,  which  motion, 
thaogh  oppoaedy  was  granted  bj  the  Court,  which  directed  Jan.  86. 
dtttthey  diould  be  not  merely  re- sworn,  but  actually  re- 


t: — WadtaoHt  for  the  party  propounding  the  will ;   Talhamt 
far  the  party  cited. 


finitml  tfommitUe  of  tQe  Vrtoy  tiTounnL 

DXCEMBER  5. 

Barnes  o.  Vincent  AND  Others.— Cati^e. — This  was  a     The  will  of 

suit  respecting  the  will  of  Mrs.  Susanna  Ireland,  wife  of  Dr.  ^^^-^j^^l 

Ireland^  made  in  pursuance  of  a  power  vested  in  her  by  her  suance    of     a 

marriage-settlement,  commenced  in  the  Prerogative  Court  of  ?^^^^*  appear- 

Canterbury,  which  rejected  the  Allegation  propounding  the  face  of  it  not 

win,  on  the  ground  that  the  facte  pleaded  shewed  that  the  ^p,  ^^*^e   *^«" 

t     »         •  _   ,  /    ,  .         ,  .    duly  executed, 

power  had  not  been  duly  executed,  the  attestation-clause  m  proved  by  parol 

the  will  beiniF  deficient,  and  parol  evidence  being  inadmis-  evidence,    and 

7      .       ,  o       *     r.,.  .    ^  1  admitted    to 

able  to  supply  the  defect.*     This  Court,  upon  appeal,  re-  probate. 

verted  the  decision  of  the  Prerogative  Court,  admitted  the 

All^adon,  and  retained  the  Cause,  directing  evidence  to 

be  taken  to  prove  the  execution  of  the  will,  not  looking  at 

it  as  if  it  were  the  execution  of  a  power.f 

Their  Lordships  now,  with  consent  and  at  the  request    Will  admitted 

of  both  parties,  admitted  the  will  to  probate,  the  costs  of  all  ^  P">bate. 

parties  to  be  paid  out  of  the  estate,  if  any. 


*  3  Notes  of  Ca.  68a  t  4  Notes  of  Ca.  Supp.  xxi. 


r 
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VrrrogatiHe  Court  of  Cantr rfturv. 

B^^-Dt^.  December  12. 

A  will  of  a       In  the  Gooira  of  William   Pbendbroast,   othib- 

soldier  in  I^  wise    Pendergast,    dec Moliom^  ex-^mrie. — The  <^ 

by    a     marie,  ceased,  late  gunner  in  the  Horse  Brigade  Artillery,  in  tk 

without      Miysenrice  of  the  East-India  Companj,  oa  the-Booibay  ata> 

city,  the   wit^  blishment,   died  6th   April,    1843,  in  camp,    at  Altia-kt* 

neues     being  Sanda,  in  Scinde.     He  wa«  in  actual  military  aerrice  at  the 

forthrottiinic.—  ^^™^  of  his  death,  which  occurred  during  the  qimpaign  ii 

the  paper  hav-  Scinde,  and  thirteen  days  after  the  battle  of  Hydenbad,  it 

ISl^'offidSl^  which  he  was  present.     In  July,  1845,  Robert  PrendergaH, 

from  India  to  the  brother  of  the  deceased,  was  informed  at  the  East-Indk 

Houl^uildw  "^"•^'  "P°"  inquiry,  of  his  death,  and  that  hia  will  hdl 

the     dream-    been  received  there  from  India,    and  also  that  a  son  of 

cei^nr*    ""     ^^®'  belonging  to  his  estate,  had  been  remitted  from  Inft, 

and  would  be  paid  to  his  personal  representative  in  tUi 

country  acting  under  the  will.     On  applicatioo  at  the  Biit- 

India  House,  the  original  will  was  cut  from  the  book  in 

which   it  was  recorded,  and  delivered  to  the  PhKtor  of 

R.  P.     This  paper  was  to  the  following  effect : — 

In  the  name  of  God  Amen.  I,  Ganner  William  Pendcrpft 
[«tr]  of  the  1st  Troop  H.A.,  Bein|^  sound  in  Mind  bat  weikii 
Body,  do  hereby  make  my  last  Will  and  TestamenL  I  Bc^arslli 
my  Bank  Money  Gratuity  to  my  Brother,  Robert  Penderi^sst,  ^ 
Cafttle  Town,  County  of  Limerick.  I  also  Bequeath  to  Fanier 
Patrick  Pendergast,  of  the  1st  Troop,  H.A.,  the  whole  of  ay 
Efiects,  Pay,  Arrears  of  Pay,  Clothing,  &c.  &c.  Given  aa^tf 
my  Hand,  this  6  Day  of  April  1843. 

Witnesses 
Sergeant  G.  Mastey 
James  Woods, 
Robt.  Baxter 
As»ist.  Sui^eon,  Ut  Troop  H.A. 

llie  cross  at  the  foot  was  not  sUted  to  be  the  mark  of  die 
deceased,  and  upon  inquiry  at  the  East-India  House,  it 
appeared  that  Sergeant  Massey,  one  of  the  witneases,  aod 
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iiMtant-SurgeoD   Baxter^  were  both  dead,   and  nothing      d^^,^  |^ 
m  inown  of  James  Woods,  the  other  attesting  witness.         -— 
b  fiirther  appeared  that  Patrick  Pendergast,  the  legatee    ^"^^^ 
fiuied  in  the  paper  (not  related  to  the  deceased),  died  26th 
iogust,  1843.     A  letter  was  written  and  sent  by  Robert 
IVoidergast  to  the  officer  commanding  the  Ist  troop  Bom- 
kj  Horse  Artillery,  requesting  information  on  the  subject 
if  the  execution  of  the  will,  to  which  he  received  an  answer 
Irani  that  officer,  at  Poona,  informing  him  that  all  the  per- 
SMii  who  could  depose  to  the  person  by  whom  the  will  was 
viittai  were  dead>  except  James  Woods,  who  was  in  some 
dbUnt  part  of  the  presidency. 

The  deceased  left  no  other  property  than  the  £68  in  tlie 
treaaiury  at  the  Elast-India  House  (composed  of  his  deposits 
io  the  Savings  Bank  at  Bombay^  and  the  amount  of  twelve 
Mootha'  batta  for  service  in  Sdnde),  and  104  rupees,  the 
MBoaot  of  his  pay  and  allowances,  and  the  produce  of  the 
sale  of  his  effinls,  which  had  been  placed  to  the  account  of 
Firrier  Patrick  Pendergast,  agreeably  to  the  will  of  the 


The  deceased  was  a  bachelor,  and  left  four  brothers  and 
two  sisters,  all  living  in  Ireland,  except  one  brother  resident 
in  New  South  Wales. 

JemmeTf  Dr.,  moved  for  administration  with  will  annexed  Motion. 
to  Robert  Prendergast,  brother  and  one  of  the  next  of  kin  of 
the  deceased,  and  a  legatee  named  in  the  will.  [Per  Cu- 
BiAM. — Where  is  there  proof  of  identity?]  I  do  not 
know  that  there  would  be  any  if  there  had  been  the  words 
"the  mark  of  William  Prendergast."  [Pbr  Curiam — It 
would  have  shewn  to  some  extent  that  he  was  the  person 
who  made  the  mark.  Can  I  take  upon  me  to  say,  in  the 
abaence  of  all  proof,  that  this  is  the  will  of  William  Pren- 
dergast  ?  Who  paid  the  legacy  to  Patrick  Pendergast  ?]  It 
WIS  paid  in  India. 

Sir  H.  Jenner  Fust. — This  paper  has  been  transmitted  Dxceitk. 
from  India,  as  the  will  of  this  person,  to  the  East^India 
House.     There  is  some  difficulty  in  the  case,  but  I  think, 
under  the  circumstances,  the  paper  coming  from  the  East- 
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Oi/.  m      lodiet,  whhMaie  apporaoee  of  aadioritj,  and  having  ben 

i^admmit.   *^^  "P'*'  ^  ^^  FaH  fndii  Hone,  1  any  reeeiTe  it    Ik^ 


crcc  administntioo  viCh  the  viD  amcscd  to  the  brathcr. 
SiAOU  Proctur. 


Wbtf«at»-  ly  THE  Goooa  op  Johx  FsAiccns  LambbbTv  dm.— 
^CS^JSliS!!^!^  t*^^  Ar.par<f>-TheteilaUir  died  28th  May,  1848,  hivii« 
wliMffo  Rffypcrtf  made  his  will  dated  16th  of  the  nme  ■Miidi.attated  by  tvt 
ifeLr'^Sb  Vl!!  ^>^"^*<>^  without  any  daoae  of  attertatioo,  whereby  k 
Mbvtfcrb^rcftl  bequeathed  his  property  in  the  foUowmg  manner  :  <<  I  not 
irlfii  frfcofTlM  ^^^  *"'^  bequeath  to  my  dear  wife,  Elisabeth  Lambert,  tk 
frilltTTf  rwMd  whole  of  my  real  and  personal  property  during  her  mtaid 

^\    "^^idf^  ^'^^'  *"^  '^^^  ^^^'  ^  ™>'  "^  Charles  Lambert,  and  Ui 

tiM  Conn  rc^  heirs."    It  appeared  by  the  affidaTit  of  Sarah  Frost,  one  if 

taMd,  in    bcr  |||^  witnesses  to  the  will,  that  the  testator  in  early  life  ma' 

tW  sIRdavitof  ^^^  A  woman  whose  Christian  name  was  "  Hannah,"  «d 

^^J^l^^^^l^  afVer  the  marriage  they  quarrelled  and  agreed  to  live  seps> 

m\um  the  de-  ^*^^  '^^  apart,  and  continued  to  live  apart  for  seven  yesii; 

is«M«dlMullNien  when  he  married  Elizabeth  Frost,  the  sister  of  the  depooeOt, 

Hull  \m  nttpn'  onthe  20th  January,  1812,and from  thattimetillthedesthof 

mitm  irom  liit  the  testator,  he  and  the  deponent's  sister  lived  and  cohabited 

^^muXiutSon  ^>g^her  as  lawful  husband  and  wife.     It  appeared  further, 

witli  tba  willto  from  the  same  affidavit,  that  Hannah,  the  tesUtor's  first  wifcb 

KlfxstM^TM  ^**  Hving  at  the  date  of  his  second  marriage,  and  still  m* 

utiktrMl  legs*  vivcd  ;  and  the  deponent  stated  that  she  well  knew  that  thi 

ue  for  Uf:       tc'stotor,  by  the  words  «  my  dear  wife,  Elisabeth  Lambert,' 

meant  and  intended  her  sister,  he  having,   previously  to 

making  his  will,  as  well  as  at  the  time  of  making  it,  d^ 

clared  that  he  intended  to  leave  her  sister  all  his  propeitj 

for  her  life. 

MoTioM.  Addams,  Dr.,  moved  for  administration  with  will  anneied 

to  Elizabeth  Lambert,  otherwise  Frost,  the  universal  legatee 
for  life. 

DicRiK.  Sir  H.  Jbnnbr  Fust. — On  the  face  of  the  paper,  die 

testator  has  disposed  of  his  property,  primdjacief  to  Ui 
wife  and  son,— I  presume  his  son  by  this  person,  Elisabetk 
Frost.     The  affidavit  of  Sarah  Frost,  the  sister  of  this  pe^ 


im.]  PBCROGATIVE  COURT.  §5 

MD,  is  to  shew  that  the   deceased  intended   to  give  the      Dec.  12. 

whole  of  his  property  to  her  sister,  Elizabeth,  for  life,  under    r^^^ZZTj^ 

the  description  of  **  his  dear  wife,  Elizabeth  Lambert;"  but 

die  states  that  a  person  answering  to  the  description  of  the 

wife  of  the  deceased  was  living  at  the  time  the  affidavit  was 

■nde,  and  she^  primd  Jade,  would  be  the  person  described  as 

lu  wife.   But  the  name  is  different,  the  name  of  the  real  wife 

bong  Hannah.   The  Ckiurt  is  asked  to  decree  administration 

Is  Elimabeth  Frost*  in  the  absence  of  the  first  wife  (the  real 

wife),  without  giving  her  an  opportunity  of  saying  whe^ 

thcr  the  would  contest  the  will  or  not.   There  is  another 

point.    The  witness,  Sarah  Frost,  does  not  prove  the  due 

cxccatioo  of  the  will;  why  she  should  not  have  proved  the 

^■e  execution,  and  why  the  other  witness  should  not  have 

joined  in  the  affidavit,  I  do  not  understand.     But  can  I,  in 

the  abeence  of  the  wife,  decree  administration  with  the  will 

to  a  person  described  as  the  wife,  who  is  not  so,  simply  on 

the  affidavit  of  the  sister  of  this  person  ?     I  must  reject  the  .  Motion    re- 
jected. 


fiMlBi,  Froctor. 


In  TH«  Goods  of  Phebb  Bradley,  widow,   dec. —     Where  alter. 

MoHm,  ex-parte.  — The  deceased  died  SOth  July,    1846,  ^^»°ny^^^^^^ 

hsvingmade  her  will  11th  January,   1843,  and  thereof  ap-  the   face  of  a 

pointed  R.  D.  and  J.  R.  executors.     There  are  several  era-  J^"»     !"    **»« 
.      ,      ,     ,       ^    ,  .  ,     •    .  handwriting  of 

m  the  body  of  this  paper,  words  being  wntten  upon  the     testatrix, 

of  them,  and  some  words  are  written  in  the  margin,  »°<^  *  codicil, 

«..*  ,*i  11         .1^.  ^J*^*^      seven- 

i  of  which  are  attested.     At  the  end,  there  is  this  memo-  teen      months 


rtndum :  "  The  erasures  in  this  my  will  are  made  by  my  "^^^  ^«  ^»'^ 

«^.    .      «>      i«      t.     r.^.     ^  i«  1        .        .        was  attached  to 

own  hand.     Phebe  Bradley.      Then  follows  the  signature  the  foot  of  it, 

of  the  deceased  (repeated),  below  the  memorandum,  oppo-  butnoevidence 

,  ,4w  .  1  .^^i_»ir^or  information 

nte  to  the  seal.     The  attestation  clause  is  to  this  enect :  ^^yi^   ^^   ^^^ 

"  Signed,  sealed,  published,  and  declared  by  the  said  testa-  tained    as    to 

trix,  and  as  for  her  last  will  and  testament,  of  us,  who,  at  terations  were 

lier  request,  and  in  the  presence  of  each,  have  hereunto  madebeforeex- 

sabscribed  our  names  as  witnesses  thereto."    Then  follow  ^j^^^,  ^j^'^  ^j^._ 

4e  signatures  of  three  witnesses.     A  codicil,  dated  21st  cil  was  attached 

February,  1845,  signed  by  the  deceased,  and  attested  by  two  ^     **     ^'" 
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Dec.  \2,      M^itnesses,  without  any  clause  of  attestation^  is  attached  to 

Brai    dec    ^^  ^^^  ^^  ^^®  ^^^^     ^  sealing-wax.    The  purport  of  the 

codicil  is  to  revoke  a  legacy  bequeathed  by  the  will,  in  the 

—  Hcld**^"that  cv®"^  ®^  *  debt,  incurred  by  the  legatee  to  the  deceased 

the  altemtionR  since  the  date  of  the  will,  remaining  unpaid  at  her  death. 

were  invalid,     j,^^  ^j^^^^  ^^  ^^^  ^jj^^  ^j^j^  ^j^^  insertions,  is  in  the  de^ 

ceased's  handwriting,  and  was  duly  signed  by  her  in  the 
presence  of  the  witnesses ;  but  they  are  unable  to  saj 
whether  the  alterations  and  first  signature  were  made  befort 
the  execution,  as  they  did  not  notice  them,  and  the  de- 
ceased said  nothing  about  them.  The  codicil  was  duly 
executed,  but  the  surviving  witness  does  not  recollect  whe- 
ther it  was  annexed  to  the  will  at  the  time  of  the  executioD, 
and  cannot  say  any  thing  respecting  the  alterations  in  the 
will.  The  will  and  codicil  were  found  by  one  of  the  execn- 
tors,  shortly  after  the  deceased's  death,  in  a  bureau  in  her 
bed-room,  in  their  present  plight.  No  information  (beyond 
what  is  contained  in  the  memorandum  at  the  foot  of  the 
will)  could  be  obtained  as  to  the  time  when  the  alterations 
were  made. 
MoTioir.  Addams,  Dr.,  moved  for  probate  of  the  will  and  codicil, 

with  the  alterations  appearing  in  the  will.  The  presump- 
tion strongly  is,  that  the  alterations  were  made  in  the  will 
before  the  execution  of  the  codicil,  and  if  so,  the  codicil 
would  republish  the  will  in  the  state  it  was  in  at  the  date  of 
the  codicil.  If  there  had  been  no  codicil,  according  to  the 
late  decision  of  the  Judicial  Committee  in  the  case  of  Cooper 
v.  Beckett,*  the  presumption  would  be  against  the  altera- 
tions. But  a  longer  period  elapsed  between  the  date  of  the 
will  and  that  of  the  codicil,  than  between  the  date  of  the 
codicil  and  the  death  of  the  deceased.  [Per  Cubiav«— 
Can  I  enter  into  these  speculations?]  How  the  will  origi- 
nally stood  cannot  be  ascertained,  but  to  pronounce  againit 
the  alterations  will  be  to  deprive  some  of  the  parties  of  their 
legacies  altogether. 

DicRKi.  Sir  H.  JennerFubt. — When  or  by  whom  the  codicil  w» 

•  4  Notes  of  Ca.  691. 
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I  to  the  will  doe3  not  appear,  nor  are  the  witnesses  Dec.  !£, 
ipeak  to  any  of  the  alterations  being  made  in  the  nra^u  dm 
he  time  of  its  execution.  The  name  ''  Phebe  Brad- 
the  end  of  the  memorandum  at  the  foot  of  the  will^ 
ker-coloured  ink  than  that  in  which  the  signature  to 
is  written.  The  presumption  of  law,  since  the 
of  the  superior  Court,  in  Cooper  v.  BocketU  is^  that 
^rations,  being  unattested,  in  the  absence  of  any  evi- 
uit  they  were  made  before  execution,  were  made 
id  they  are  consequently  invalid.  But  annexed  to 
,  at  present,  is  a  codicil  dated  21st  February,  1845, 
1  this  paper  been  attached  to  the  will  at  the  time  it 
cated,  the  Court  might  receive  it  as  a  republication 
rill ;  bat  the  surviving  witness  does  not  recollect 
*  it  was  so  or  not.  It  was  executed  seventeen  months 
he  death  of  the  deceased,  and  I  might  indulge  a  con- 
that  it  was  annexed  to  the  will  at  the  time  of  execu- 
id  most  probably  it  was :  but  I  cannot  indulge  in 
ire  now  ;  I  have  no  evidence  that  it  was  so  annexed, 
irniot  decree  probate  of  the  will  as  it  stands.  I  must  Motion  re- 
^e  motion.  J««^«^- 

I*,  Proctor. 


THE  Goods   of  William  Dunn,   dec.  —  Motion^      where    the 

?.— The  deceased  died  10th  October,  1840,  intestate,  "^^"^^^  ^^.*^^^: 

a  widow,  who  was  of  unsound  mind,  and  three  bro«  ute     was     of 

unsound  mind, 

,     administration 

lord.  Dr.,  moved  for  administration  to  a  brother,  m  granted    to    a 

Qce  to  the  widow,  citing  Re  Williams^  declwed''^  ^^ 

H.  Jenner  Fust. — The  deceased,  a  lieutenant  in  Decr««. 
y,  died  in  October,  1840,  intestate,  leaving  a  widow 
•ee  brothers,  his  only  next  of  kin.  Mrs.  Dunn,  the 
,  in  1835,  was  confined  in  a  lunatic  asylum  in  Ire- 
md  in  1843,  she  was  removed  to  Prince  Edward's 
,  and  she  still  remains  there  in  a  state  of  insanity. 

*  SHagg.  E.R,217. 
.V.  o 
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Dec.  I2L  She  has  a  pension  as  the  widow  of  an  officer  in  tile  nary, 
ryZITAgg.  ^^^  ^°  1842»  a  certificate  from  a  medical  gentleman  it 
Prince  Edward's  Island  was  received  at  the  War  Offiee, 
stating  that  Mrs.  Dunn  was  insane  and  incapable  of  ma- 
naging her  own  affairs,  which  was  acted  upon  at  the  War 
Office,  and  her  pension  has  been  paid  up  to  September  last, 
upon  a  certificate  that  she  was  still  confined  as  a  lunatic  in 
an  Asylum  at  Prince  Edward's  Island.  There  is  an  affidant 
from  the  superintendent  of  the  Lunatic  Asylum  at  DuUin, 
a  medical  gentleman,  stating  that  this  lady  had  been  under 
his  care,  and  that,  in  his  opinion,  the  disease  she  laboured 
under  was  incurable.  The  question  is»  whether  the  Court 
should  grant  administration  to  the  brother  in  the  absence  of 
the  widow,  and  without  any  Citation  calling  upon  her  to 
appear,  if  she  were  of  sound  mind,  and  object  to  the  gnot 
and  claim  it  herself,  if  she  thought  fit.  Now  the  Act  ef 
Parliament  gives  a  discretion  to  the  Court,  to  grant  tbe 
administration  to  the  widow  or  to  the  next  of  kin :  so  thst 
tliere  is  statutory  discretion  left  to  the  Court  But  it  if 
always  accustomed  to  give  priority  to  the  widow  to  acceptor 
refuse  administration,  or  to  shew  cause  why  it  should  not  be 
granted  to  the  next  of  kin ;  and  the  first  question  is,  whe- 
ther the  Court  is  satisfied  with  the  proof  before  it  that  Mrs. 
Dunn  is  still  of  unsound  mind.  I  am  of  opinion  that  tbe 
evidence  is  satisfactory.  There  is  the  evidence  of  the  medi- 
cal gentleman  at  the  Lunatic  Asylum  at  Dublin,  and  he  is  of 
opinion  that  her  disorder  is  incurable,  and  though  there  ii 
no  affidavit  from  Prince  Edward's  Island,  there  is  the  certi* 
ficate  of  the  governor,  with  which  the  War  Office  is  satis- 
fied. I  am  of  opinion  that  there  is  sufficient  proof  that  this 
lady  is  at  this  time  in  such  a  state  that  it  would  be  improper 
to  trust  her  with  the  property.  There  is  another  circum* 
stance  which  has  weight  with  the  Court,  namely,  the  admi- 
nistrator will  be  in  this  country  and  able  to  give  security, 
whereas  the  widow  is  in  Prince  Edward's  Island.  Under 
Adminiitra-  the  circumstances,  I  am  of  opinion  that  I  am  in  a  condition 
tliTbrothe*^  ^^  ^  ^""^^  administration  to  the  brother,  without  any  further 
information  of  the  state  of  this  lady.  Decree  administration 
to  the  brother,  on  his  giving  justifying  security  ;  it  being 
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der8tcx>d  that  the  Court  would  not  depart  from  the  usual      Dec.  12. 
acti<^  unless  there  was  sufficient  ground  for  setting  the     j^      '. 
dow'ft  claim  aside. 

F.  H.  JDyke,  Proctor. 


In  ths  Goods  of  Maria  Sophia  Philippa  Mont-  TVhereates- 
IMBRT,  Widow,  DEC.^Moiiofh  ex-patie.— The  deceased  j^^"*^  h'aving 
ed  at  Aix  la  Chapelle^  ISth  September,  1846,  leaving  an  desired  an  in- 
ily  child,  an  infant  son,  in  the  third  year  of  his  age.  Being  ^^^"^^^^  '*"  ^^ 
a  very  delicate  state  of  health,  in  August,  she  proceeded  the  disposal  of 
Dover,  on  her  way  to  tlie  Continent,  accompanied  by  her  ^^V'.  P«>P«'?y» 
lild  and  Miss  M.,  its  paternal  aunt,  and  was  joined  at  to  her'  nervous 
over  by  Lady  Noel  Byron,  her  confidential  friend,  with  apprehension 

,      m     /.  .  ^.        n  1  1  .1      o"  *^«  subject 

hom  sbe  had  been  residmg  for  several  weeks  previously,  of  death,  was 

id  they  all  remained  together  at  Dover  for  some  days.  The  d™wn  up  wiih- 

,  1        X     t      T>  1  .  •       out  mention  of 

sceased  expressed  to  Lady  Byron  her  anxiety  respecting  the  word*' will/* 

le  disposal  of  her  property,  and  mentioned  to  her  the  parti-  ^^  "\t*»®  ^®/™ 

t     .  1    /     1         ^  n       ^1  f  ^    oOf  9k  deed,  but 

liar  persons  she  intended  to  beneot,  as  well  as  the  extent  of  unsealed,    and 

le  benefit  to  each,  and  the  names  of  the  persons  to  act  as  directing  trusts 

_  J  ^jTiTi  ^  .^tobe  executed 

'ustees,  and  requested  Lady  Byron  to  procure  an  instru-  ^f^^^  ),gr  ^leath : 

lent  to  be  prepared  by  which  her  intentions  would  be  car-  —  Held,   that 

ted  into  efiect.     Lady  Byron  accordingly  applied  to  G.  T.,  could"not  have 

solicitor  at  Dover,  and  gave  him  instructions,  as  she  had  effect  as  a  deed, 

M^eived  them  from  the  deceased,  to  prepare  an  instrument  f^tg^^f  ^  wiu' 

greeably  to  the  deceased's  wishes,  and  being  aware  of  her  and      probate 

xtremely  delicate  state  of  health,  and  her  nervous  appre-  ^"t^gesM  exe^ 

tension  on  the  subject  of  death,  Lady  Byron,  of  her  own  cutors  accoid- 

ccord,  requested  G.  T.  to  avoid  the  term  «« will  "  in  the  ["^qu^^*^     ^^^ 

locument,  and  he  prepared  from  the  instructions  so  given  a 

li^KMition  of  the  deceased's  property,  and  sent  it  to  Lady 

lyron.     On  producing  it  to  the  deceased,  Lady  Byron  did 

nt  read  it  all  over  to  her,  for  the  before-mentioned  reasons, 

Hit  merely  the  bequests  and  general  contents,  and  having 

ent  for  the  physician  who  attended  the  deceased,  the  dispo- 

itkm  was  executed  by  her,  in  the  presence  of  Lady  Byron 

ind  the  physician,  who  subscribed  their  names  thereto  as 

riUiesses.    The  document  commences  in  the  form  of  a  deed, 

'Know  all  men  that  1,  Maria  Sophia  Philippa  Montgo- 
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meiy,  drc.  do  by  these  preaenU  give,  grant,  transfer  and  let 
mrer  onto  H.  B.  J.,  and  W.  P.  (except  as  hereinafter  ei« 
cepted)  all  and  singular  my  goods,  chattels*  moneys,  secnri- 
ties  for  money,  and  all  other  my  personal  estate  and  efecU 
whatsoever,  &c  upon  the  trusts  fc»11owing/'  It  then  directi 
the  trustees,  '*  as  soon  as  conveniently  may  be  afler  her  de- 
cease," to  collect  and  convert  into  money  her  peraonil 
estate,  and  pay  thereout  her  debts,  and  certain  legacies  (in*' 
eluding  £25  each  to  themselves),  and  to  transfer  the  residue 
to  her  son.  At  the  end  is  the  following  daase :  ^*  Signed 
by  the  said  Maria  Sophia  Philippa  Montgomery  io  the 
presence  of  us,  who  in  her  presence,  at  her  request,  and  in 
the  presence  of  each  other,  have,  at  the  same  time,  put  our 
names  hereto  as  witnesses :  the  Christian  name  *  Sophii,' 
prefixed  to  <  Montgcmiery,'  having  been  first  erased,  aiMlthe 
name  'Sophia'  interlined  between  the  other  ChristiMi 
names, '  Maria '  and  <  Philippa,'  throughout  the  deed.**  Ti» 
document  has  no  seal. 

The  deceased's  property  in  England  amounted  to  about 
£400 ;  but  she  was  entitled  under  her  late  husband's  will  to 
arrears  of  rent  in  Ireland  amounting  to  £3,000^  and  also  to 
property  of  some  extent  in  Switzerland. 

Sir  J.  Dodson,  Q.A.,  moved  for  probate  of  the  paper  as 
the  will  of  the  deceased  to  the  persons  named  therein  trus- 
tees, as  executors  according  to  the  tenour.  The  document 
cannot  operate  in  any  other  way  than  as  a  will ;  it  directs 
the  collection  of  her  effects  '<  afVer  her  decease,"  the  payment 
of  her  debts  and  legacies,  and  bequeaths  the  residue  to  her 
son,  and  it  is  executed  in  the  form  required  for  wills. 

Sir  H.  Jbnnbr  Fust.  — It  would  appear,  prtmd/ack, 
that  the  paper  was  not  intended  as  a  will,  but  as  a  deed,  to 
convey  the  property  to  two  gentlemen  in  trust,  and  it  oouU 
not  be  admitted  to  probate  in  common  form  without  the 
sanction  of  the  Court.  But  the  directions  are  not  to  be 
carried  into  effect  until  after  the  death  of  the  deceased,  and, 
notwithstanding  the  form  of  the  paper,  it  is  clear  that  it  csn- 
not  operate  as  a  deed.  If  there  had  been  trusts  to  be  eze* 
cuted  immediately,   or  in   the   lifetime  of   the   testatrix, 
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ifcsagb  it  could  still  not  have  effect  as  a  deed,  it  would  not      Dec.  12. 
tpente  as  a  will.    What  are  the  trusts  ?     Why  that  these    j^^„Z^jj^ 
gntknaen^  ^  as  soon  as  conveniently  may  be  after  my  de-         dec, 
OBBSC^*  are  to  collect  the  proceeds  of  her  personal  estate, 
ftf  her  debts  and  the  l^^es  she  has  specified.   It  con- 
dnks^  ^  In  witness  whereof,  I,  the  said   Maria  Sophia 
Fkflippa  Montgomery,  have  hereunto  set  my  hand  this  4th 
dqr  of  September,  1846 ;"  and  then  there  is  an  attestation- 
the  fionn  not  of  a  deed,  but  of  a  will.     Under  the 
I  am  quite  dear  that  the  paper  cannot  have 
clectasa  deed,  and  may  have  effect  as  a  will,  for  all  the 
trusts  are  to  be  executed  after  the  death  of  the  deceased. 
The  question  then  is,  whether  the  parties  named  as  trustees 
Bie  csecntors  according  to  the  tenour,  or  universal  legatees 
ia  tnuC    Looking  at  the  whole  of  what  they  are  to  do,  I 

under  the  drcumstanoes,  the  acts  are  to  be  done  by  Probate  grant- 
as  executors,  and  not  as  trustees  generally,  and  there-  Jees  *^a8  e^ecu^ 
fore  I  decree  probate  to  them  as  executors  according  to  the  tors  according 
iBiourof  thewill.  to  the  tenour. 

Stoki,  Proctor. 
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mig^  Court  of  anittitalts* 

December  17.  ExtCowtDay. 

The  "  Gazelle." — Cause,  by  Act  on  Petition, — In  this     Collision.  — 

me,  the  schooner  Despatch,  of  88  tons,  on  a  voyage  from  \  steam-ves- 

k         '  *  ft   o  sell  proceeding 

Sendcrland  for  Ipswich,  laden  with  coals,  when  about  ten  at  the  rate  of 

■fles  to  the  southward  of  the  Dudgeon  Light,  about  4  ?'"«  "^ox.^  wi 

, ,    _  -  .  «,«..,      «^.  ,  hour,  in  a  dark 

•dock  on  the  mommg  of  the  25th  of  January  last,  was  run  night,  meeting 

into  by  the  steamer  Gazelle,  proceeding  from  London  to  •  sailing- vessel, 

close*  hauled  on 
floll,  and  sank  about  9  o'clock  the  same  morning.     The  the    starboard 

wind  was  S.  and  by  W.  to  S.  S. W.,  blowing  rather  stiffly ;  the  tack,  and,  port- 

1     1  m    1  ,  1  .  ,  .  .        .         r«i     ing  her    helm, 

ii%ht  was  dark,  and  the  weather  thick,  with  rain.     1  he  struck  and  sunk 
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Dec.  17.      schooner  was  close-hauled  on  the  starboard  tack,  standi]^ 

Gazie       ^^  ^  ^^^  eastward,  and  going  through  the  water  at  the 

rate  of  three  knots  an  hour.     The  course  of  the  steimer 

sel,  maile   re-  ^*®  N.N.W.  JW. ;  she  had  her  nainsail,  foretopsail,  and 

sponsible     for  jib  set,  and  was  making  nine  knots  an  hour.     The  schooner 

stnictioiT  of  ~  shewed  a  light,  hailed  the  steamer,  and,  just  before  the  ool- 

Trinitj- House  lision,  starboarded  her  helm ;  the  steamer  ported  hers,  and 

"  "*  struck  the  schooner  on  the  starboard  bow,  the  crew  of  the 

latter  getting  on  board  the  steamer.    The  owners  of  the 

schooner  sued  the  Gasdle  for  the  damage,  and  the  question 

was,  which  party,  if  either,  was  to  blame. 

The  Court  was  assisted  by  Trinity  Masters.* 

AaGUHiirT.  Jeitner,  Dr.,  for  the  Despatch, — It  is  admitted  by  those  on 

board  the  steamer  that  our  light  was  seen  in  sufficient  time 

to  have  avoided  the  collision,  which  was  caused  by  the  ud- 

seamanlike  and  careless   conduct  of  those  on   board  the 

Gazelle^  in  proceeding  at  such  a  rate  in  such  a  night,  in  not 

keeping  a  good  look-out,  in  porting  her  helm,  or  in  not 

porting  it  sooner,  and  in  not  easing  or  stopping  her  engine 

when  another  vessel  was  seen  in  such  close  proximity,  of 

whose  course  she  was  uncertain.     By  porting  her  helm,  the 

crossed  the  schooner's  bows,  and,  in  fact,  ran  her  down. 

The  Despatch^  on  the  other  hand,  kept  her  course,  as  she 

ought  to  have  done,  till  the  latest  moment,  just  before  the 

collision. 

Deane,  Dr.,  on  the  same  side. 

AddamSy  Dr.,  for  the  Gazelle. — It  would  be  very  incon- 
venient if  the  Court  laid  down  a  rule  that  instantly,  upon 
the  appearance  of  a  light,  a  steamer  must  stop  her  engines. 
The  two  vessels  were  coming  as  near  as  possible  end-on,  snd, 
in  that  case,  according  to  the  spirit  of  the  Trinity-Hoaae 
Rule,  both  should  have  ported  their  helms.  The  Gazelle  M 
so,  and  if  the  Despatch  had  done  the  same,  it  was  impossible 
that  a  collision  could  have  taken  place.  The  schooner  wai 
thirty-seven  years  old,  and  very  hard  to  wear  on  the  8tsN 
board  tack. 

/?.  Phillimore^  Dr.,  on  the  same  side. 

*  Captain  Weynton  and  Captain  Farrer. 
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Db.  Lubhington  (addressing  the  Trinity  Masters). —  Dxe.  17. 
Gotlemeii,  I  mnst  necessarily  occupy  a  few  minutes  of  your  q^^^ 
tmef  in  order  that  we  may  come  to  a  clear  understanding  of 
wlttt  are  the  Trinity-Hoflse  Rules  with  regard  to  the  navi-  Summing  up. 
pdoQ  of  Tesselsy  and  whether  I  have  duly  comprehended 
tkm  (HI  former  occasions,  or  heen  in  error.  As  at  present 
I  am  not  inclined  to  think  I  have  committed  any 
not  from  confidence  in  my  own  judgment^  but 
my  observations  have  always  been  made  in  the  pre- 
of  Elder  Brethren  of  the  Trinity-House;  and  I  have 
ao  doobt  that,  if  I  had  stated  any  thing  contrary  to  their 
opnion,  of  what  was  right  and  fit  to  be  done^  in  conformity 
la  thoae  Rales,  they  would  have  done  me  the  favour  of  cor- 
Rctmg  me  at  the  time,  and  if  I  now  fall  into  any  error,  I 
calreat  yon  to  state  what  that  error  is ;  because  the  great 
ilgect  to  be  attained  is  to  discover  the  truth,  especially  for 
Ae  fldety  of  the  navigation  of  ships  of  this  country. 

Tberefore,  we  must,  for  a  moment,  divest  ourselves  of  the 
pfcnliar  circnmstances  of  this  case,  and  we  will  take  the 
cne  tobe  simply  this:— Here  is  a  merchant- vessel,  sailing 
dsK-hanled,  meeting  with  a  steamer,  and  the  question  is, 
vhat  is  to  be  done  under  these  simple  circumstances  ?  Now, 
vith  regard  to  the  Rules  laid  down  by  the  Trinity- House, 
let  tts  see  whether  any  of  them  does,  either  directly  or  by  fair 
implication,  lay  down  any  and  what  rule  as  applicable  to 
■Kb  a  case. 

The  first  observation  is  this  : — "  Whereas  the  recognised     The  Trinity- 
mle  for  sailing-vessels  is,  that  those  having  the  wind  fair  House  Rules. 
lUl  give  way  to  those  on  a  wind" — I  apprehend  (if  I  am 
wraag,  I  pray  you  to  correct  me)  that  "giving  way"  means 
gettmg  out  of  the  way,  by  whatever  may  be  the  proper 
Betsores,  whether  by  porting  or  starboarding  the  helm ; 
thit  they  shall  give  way,  and  let  the  other  pursue  her  course. 
Hist  is  the  case  with  respect  to  sailing-vessels;  those  hav- 
ing a  fair  wind  shall  give  way  to  those  on  a  wind.     The 
next  is,  "  That  when  both  are  going  by  the  wind,  the  vessel 
OD  the  starboard  tack  shall  keep  her  wind,  and  the  one  on 
the  larboard  tack  bear  up,  thereby  passing  each  other  on 
the  larboard  hand."     Here  the  two  vessels  are  precisely  in 
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Dec.  17.      the  same  circumstance^  and  some  rule  must  be  established, 
and  I  apprehend  this  was  the  most  convenient  rule,  thst 
the  parties  might  be  under  no  mistake,  and  there  might  be 
no  dodging  to  the  one  side  or  the  other.     The  next  nde 
is,  "  That  when  both  vessels  have  the  wind  large,  or  abesm, 
and  meet,  they  shall  pass  each  other  in  the  same  way,  on 
the  larboard  hand" — ^that,  no  doubt,  was  for  exactly  one  and 
the  same  purpose,  to  avoid  any  uncertainty  as  to  what  was 
to  be  done :  ^<  to  effect  which  two  last-mentioned  objects^ 
the  helm  must  be  put  to  port."    So  much  as  to  what  are  the 
recognised  rules  of  navigation.    Now  comes  another  rule  :— 
**  And  as  steam- vessels  may  be  considered  in  the  1^^  of 
vessels  navigating  with  a  fair  wind,  and  should  give  way  to 
sailing-vessels  on  a  wind  on  either  tack,  it  becomes  onl^ 
necessary  to  provide  a  rule  for  their  observance,  when  meet- 
ing other  steamers  or  sailing-vessels  going  large.**    It  is  here 
stated  to  be  an  admitted  fact,  as  indeed  mast  be  the  caie, 
that  steam-vessels  are  always  to  be  conndered  as  vessds 
sailing  free;  and  then  it  also  states,  as  an  admitted  fiul, 
that,  if  a  steam- vessel  meets  a  sailing-vessel  on  a  wind,  the 
ought  to  give  way,  whether  the  vessel  be  sailing  on  tbe 
starboard  or  the  larboard  tack.    Then  the  Trinity-Home 
went  on  to  provide  for  those  two  other  drcumstanoei, 
namely,  where  a  steamer  meets  another  steamer,  or  a  saOisf* 
vessel  going  large,  then  they  prescribe  the  following  mk, 
which  does  not  embrace  all  circumstances,  or  the  present 
case : — **  When  steam-vessels  on  different  courses  must  ss- 
avoidably  or  necessarily  cross  so  near  that,  by  contniiKi^[ 
their  respective  courses,  there  would  be  a  risk  of  coming  in 
collision,  each  vessel  shall  put  her  helm  to  port,  so  as  alwsji 
to  pass  on  the  larboard  side  of  each  other.**     Now,  that  \m 
nothing  to  do  with  this  case.    **  A  steam- vessel,  pawif 
another  in  a  narrow  channel,  must  always  leave  the  rtni 
she  is  passing  on  the  larboard  hand."     This  vessel  wss  OflC 
in  a  narrow  channel ;  this  rule,  therefore,  does  not  apply* 
Which  rule  has  to  do  with  the  present  case  ?     The  pssa^ 
I  read  before — **  As  steam- vessels  may  be  consideied  io  th 
light  of  vessels  navigating  with  a  fair  wind,  and  siiooldgivi 
way  to  sailing-vessels  on  a  wind  on  either  tadc."*    Whft 
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tatingy  «8  an  admitted  proposition,  that  a  steam-       Dec.  17. 
leeting a  sailing-vessel  on  a  wind,  on  either  tack,  is       n^^u 

0  give  way  ;  and  the  simple  question  is,  what  is  the 
\  of  the  term  "  give  way  ?"    I  know  of  no  rule,  pro- 

or  expression,  that  ever  has  fallen  from  any  gentle- 
whom  I  have  had  the  honour  to  be  assisted,  imply- 
*'  giving  way  "  means   "  putting  the  helm  to  port," 

1  circumstances ;  on  the  contrary,  I  apprehend  (and 
r  eases  I  have  stated  it  to  be  my  impression)  that  it 
iccording  to  the  circumstances,  they  were  to  give 
porting  or  starboarding  the  helm,  as  the  case  might 

Do  not  let  it  be  understood  that  there  is  any  difii- 
construing  the  Rules ;  as  far  as  they  go,  they  are 
and  clear.  There  may  be,  and  there  is,  an  omission, 
providing,  in  express  terms,  what  a  steamer  should 
ise  of  meeting  a  sailing-vessel  going  large.  That  is 
present  case ;  therefore  I  need  not  enlarge  upon  it. 
be  so,  let  us  consider  what  are  the  circumstances  of  The  circum- 
e.  The  circumstances  of  this  case,  its  general  fea-  «^^*^^««  ^^  ^*"" 
to  not  appear  to  me  to  be  in  dispute  on  either  side. 
tpatch,  a  vessel  laden  with  coals,  was  proceeding,  on 
board  tack,  to  the  £.,  the  wind  being  at  that  time, 
ig  to  both  parties,  S.  and  by  W.  to  S.S.W. ;  it  being 
Jtk  behalf  of  the  Gazelle,  that  the  wind  was  blowing 
I  that  the  weather  was  dark  and  thick,  with  rain.  The 
)f  the  Gazelle  was,  according  to  her  own  statement, 
.  I  W.,  and  she  was  proceeding  at  the  rate  of  be- 
line  and  ten  knots  an  hour,  and  was  about  ten  miles 
Duthward  of  the  Dudgeon  Light.  This  being  so,  and 
vessels  approaching  each  other,  the  statements,  in 
aspects,  no  doubt  vary ;  but  I  will  first  take  the 
nt  originally  made  in  the  office  of  the  owners  of  the 
,  at  Hull.  The  statement  of  those  on  board  the  Ga- 
ti  the  first  instance,  after  having  stated  the  facts  I 
entioned,  was  this :  **  The  people  on  board  the  Ga* 
w  the  light  on  the  larboard  bow,  and  the  mate  of 
zette  (Jameson)  ordered  the  seaman  steering  to  port 
Im,  which  was  done;  immediately  afler  this,  the 
*r  Despaick  and  the  Gazelle  came  in  contact,  the 

V.  P 
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Pic^7.  a^pp^'rV.bqvv.^pritotStrikii^  !tb«  ,(H?W<^hW.rrtS.>%^?fl«rf 
Gazdk.  W^*^  a^PMl  ten.  f^t,l^ef9re,.^e,  f^di^')ypjf^^,^ ,7fk^^  #ff 
ffwn  s^ateipent  of ^e  pp.cqrren9e,.*^n«l  lit  sfi^.  bcj^iohis^^j^ 
yfj^X\i  reference  to  fb^  skewing  of  ope  )i^hv,^fi,pf  ^9p.c^,^^ 
Qfi\y,  on  approachfngrnl.do  uptnaeau  in,  tfif  .ftlig|}feffs,jj^ 
|f|re^,to  irapMte  jto  either,  p^rty  the  l^ying.^^Jyri''W^(!P?f!f 
the  ftct-7t\^ereiwe^,  in  truth,  two,  %Jb^^;^e^ijij  fiWi^M^ 
lyent  put,  PjP*/  another  1^at,r;^placeri,^t^p,jyet^,^qc{9f-^fl§to 
.thi^ >tat;eip^t,)bh^,fTi9pa!^nt,^  )igj^t ^as^q^  it. w^jt^ffiPW* 
the>elm.  of  the, Gazelle  w^  P^t,^,pf?f^,,Ja5lfji,•^^^pfi4i»^ 
afterw^^^  the  qpUiMon  toiok^pj^cp  in4ie,pftnpje^»8^^^.[,, 
,.,  •J'he.qriginffl  stat^a^i^jyt  qu  O^.p^t.qf  )*e  Pf^J)<!^^^y^^ 

ppt^y^U,  ^8  tQphi^  pj^ri,jciiUr,.?o»fi^rf^jf^Jpft?^,t^a,4^^ 
^/^;.  bjut,  it  $talt^?i  ,wh^t..$he  her^f  djijc|-jf|rh^li^,i|i^m^, 
cipqbteidl^r^an  :ingi:e<Jient  ;iq  thi*,Qa«e^tp>p4^yifPi^S54fi'^ 
^Ua^.her  h^m  was  ,put.h^r4{  to  ^^^iip^^d*.  ^^.Tfh^f^r^^, 
thp;r  ppint:  thq.p^jr^naoTi  |i)oar<l  ^he.«cli9pner.^Pfmfgtj^ 
ab\y  c^alWd  ojut  tp  tbpsp  on. board -iti^  Q^felle.,tti^^*j^f)fff, 
helm;  b^t  it  is^.exprewly.denjedr  by,,.  tho3q,,w„!¥>V/^a{^ 
,..  ,-,  .  ^^aroer.thatianj^sucb.l^lipg.lT«be^4,«^#Uj;  :^A^jfP5^ 
quentlj,.if  i^  w^^.pot  heard,  it  cpuld,  PPft  4^ ,pp?«ibj)ifyt^i[S 
inflvepced.  the  paovementa  of  thpse  ,piV;  bft^4  f  Uif^tP<H!l?%! 
WAhat^  if  it  was  an  errorof  thpi^  pi^.bpaffJ.^J^Ifl.^h^ijffiejiJt 
was  <ip.  error,  that  was  mot,  in  anjf  d^c^  .t^jc^^i^e^j^rij^ 

collision,      ,      .     ...i,     :..      .    ,.       r;  ..,     ....     ,j.        t     ,,     f\l',,f    y^u^:^fV 

Questions.  NoVrt  the  first  question  is,  .lyhe^her,  in  8iwjh,j|.,p^j^iHI 

.,  .„  this,  described  by.  thos©  on  bpard. the  lC[apr//«?^&^v^Jt*f^ 
dark  and  misty  nightj^  when  it  was  very  diQc^it  to  d^sc^yer 
objects,  the  Gazelle  being  in  that  part  of  the  sea  wl^jf 
frequented  so  much  by  colliers,  it  was  consistent  with  pru- 
dence, and  a  just  regard  to  the  safety  of  the  lives  and  pro- 
perty of  others,  to  proceed  at  su9b  .4  .rj^e?  That  is  one 
question  ;  the  next  is  more  of  a  nautical  question :  wnen 
they  did  see  the  light  displayed  by  the  schooner,  ought  the 
Gazelle  to  have  ported  her  helm,  or  to'  have  pursued  any 
other  and  what  measure  ?— whether  or  not,  upon  perceiv- 
ing this  light,  and  consequently  ht^lng  cognisant  that "sdne 
vessel  must  be  in  the  close  vicinity,  she  ought  either  to  have 
eased  her .  engines,  have  stppped^  her  engine^  or.  pot  the 


3'  jiftWliUki£fVcbtitfr.  m 

I  to'sfilrtKMM'W  p<n*t?-^I  pat  all'the  fbur— or  whlH*tt-      Die.  11 
were  justiff^  ?nf  ^ttipiy  piittih)^  her  helm  to  port  inr  the       fj^^ 
tri>f 'they  did  ^     If  you  are  oF  otiinidn  that  thSs  itai  ka 
[ktxkss  tudUrare/aind  that  they  either  dSd  that  whieh  th^y 
it  hot-tSoliave  dohe,  or  omitted  to  do  that  iii^hich  they 
\iib'hklHi-d6ne;  m  eOhet  case,  iSt^Gdsdk  mtist  be 
oibsiblie,  tcr  It  ceitaih  e^ctent  at  least,  Tot  this  damafge. 
»mt^icfi  for  What  rebites  to  the  Gazelle.    With  regard  tb 
idhdOkier;if  yoii  lire  of  opinion  that  the  helm  was  put  to 
xjirid' bef<We' there' Hiras  any  rieiCessity  for,' or  propriety  in, 
jiftig'thit'Bt^,  dnd  if  yoii  ctttt  bring  yourselves  tb  the 
hision  thii^  thie  so  putting  the'  heltn  of  the  schooner  to 
witrd'cdhti^biited  to  this  coUisioh-^becausb,  if  it  was  not 
ausee  of  the  collisioti,  ftnd  did  not^cohtribute  towards  it, 
nerc  eirdr  of  dottig  that  irhich  does  not  afFeict  the  (jues- 
ckn  proiducetio  result-^-the  consequence  in  law  wiH  be, 
both  vessels  ate  to  blame^  atid  the  loss  must  be  divided 
r«erf  them.     HaVe  the  kindness  to  inform  me  if,  in  your 
i6ti,  the  Gazelle  was  to  blame,  and  alone  to  blame?  ' 
AtT'Ars  WBrsroN. — ^With  respect  to  the  Despatch,  wt  Opiwioir. 
J^fopiMidft  that  the  order  given  to  starboard  the  heTni;  atid 
set  df  collriion,  were  sinitiltaneoud,  and  we  must  exottfe- 
ifie  Schooner  from  all  blame.     We  believe  that  the 
mer  acted  vtiry  imprudently  in  carrying  so  much  sail,  and 
t)ing  with  such  speed  in  a  thronged  thoroughfare;  and 
not  take  the  necessary  measures  to  avoid  the  collision. 
KE  Can r AM. — I  pronounce  for  the  damage.  Jodgmcht. 

roccors: — tVadeson,  for  the   party  proceeding;    Loveday,  fof  tlie 


END  OF  MICHAELMAS  TERM,  AND  OF  THE 
SITTINGS  AFTER  TERM. 


AdmitsUms  during  the  Term: — 


AS    JD^POCATC* 


tWj2i-^Vfit,LiAU  Faakcu  DoBKONf  Ei^.,  D.C.L,,  q{  Trinity 
"  Hall,  Cambridge. 

A»    PROCTOR. 

Nov.  XOi — •'Georqe  Henry  Bkooes,  Esq.,  Not.  Pub. 


lOS  A4>MISAI/l\^  COURT.  [HAt^. 
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•     '        ;    ■  ■.  ■    ■■  .•'■'n-  :;     .:  T  ..i'?  ■»:  hn-.'ik.-:*} 
Salvage.  —  .   T«Jfi    ^^  WiLbiAJtf/'— ^Gzuiip,    ^  ;ilf/- OH:  Pr/te»iti«4-Vhii 

der  on^the  ^  wt  ^•^  *  ^^'^'^  '  ^^  «*1^^«  '^X  **»  waalerB,  ownen^  and  drein 
of  tbe  owners  of  tvt^  yawlH  the  Leoerei  and  ih^  Jok^f  ib^ollglag^tefinH 

was  adequate,  Yarmouth,  for  Aerviccs  rendered  to  the  J»^//MiimiarTtl8d»ir 
and  the  salvors  _^^  ,  ^ , ,  ,  .  ^  *     ,  , 

had  incurred  no  ^o^  toos^  and  a  crew  of  U  meivy  JBotmil  trom:ArBBaiig«st» 

mk,  nor  exert-  Jjoqdcni^  with  a  rcargo  principally  of  whriit^ 'whioh^fon;^ 
ordinary  labour  nlOl^ning  of  the  7ih  of  October  iati,  /^t  ■  iipfHb Jbhe.BOiU^ 
or  skill,  and  the  we^t  pact  of  the  Saohy  SfciiKl,  •>  atrongt  AoBd-tidetMtiDf  la 
in  the  service  ^hevS.B*».  and  the  Wind  blowing  ilrcHn  tftBiShiWtr'fifici  wis 
was  very  brief,  descried  by  the  XeiMTf^i  of  1 1S^tons  aad  V.ineB.v^faiobjm 
vertheless!  re-  cmijring  about  ia  the  Gockle^gaty'  toiaMtbt^^reasBb.  iDtiliii^ 
fw^  to  oon-  treasy  and  which  went  to  her,  when  aome  of  the  mett  jamped 
vors'^  in  Oie  ^  board*  and  attempted  to  barguni  for  their  aifai8tantt,rlmt 
costs.  —  Pecu-  no  contract  was  made.  The  services  of  the  yawlaieiabeia|( 
JJJJg^g^pg^j^  accepted,  they  carried  out  a  kedge^anchiar^/iS  cvti)  Wid 
respect  toques-  attempted  tx>  heare  apon  k,  butthe  Imtiief  \lieing*tdo1ijj(bt, 
tions  of  costs,    j^  ^^^  j^^^^^     jj^gy  ^^^^  signalled  ibr  fwrtker  hasittamil 

and  the  John  came  up*  In  the  raeantinie,«>ii6avie^  sa&oi 
had  been  carried  out^  and^  all  handaheavftig  upon  %  tb| 
vessel  came  oflT  the  sand^  and  proceeded  to  ¥amaoiiUK^)fl]l 
weather  was  fair,  and  the  service  lasted  in  the  whde  iMR 
two  hours  and  a  half.  The  val  ne  of  ahip^  cargo,  aiidiTCB|b( 
was  £3,820.  Tbe  salvors  demanded  £500.  -:  Thd  oWobhijIl 
first  tendered  £80,  which  tliey  increaaed  to  £100  ;  thirSMl 
refosed.  •»   *•.  •/  -*i|i  has 

-  •  Sir  Johm  D^dum^  Q.  A^  and  J^oM^soM*  Df^isaeietfoFthf 
sahKin  \  Jimntr  and  Bayard,  -Dns;,  fcr  ihia  owaerbJ       /  i^'i 


Dr.  LusuiNOTON. — With  regard  to  the   services  of  the      Jan.  la 
Leveret t  there  can  be  no  doubt  that  the  persons  on  board       ^ ~. 
that  vessel   hold  the  highest  rank  of  merit.     I  think   the 
whole  merit  of  those  in  the  John  concentrates  in  this, — that  •'°'><'"«"«»* 
they  obeyed  the  signal,  and  came  on  board  the  vessel,  and 
were  occupie<i(l|  atjthe  |UtiHQ3t»  for  t^iVtnriniltM  In  heaving  on 
the  cable,  and  so  getting  off  the  vessel.     I  agree  with  the 
observation  of  Counsel,  that  it  was  not,  in  the  opinion  of 
the  salvors  themselves,  a  case  of  imminent  danger,  otherwise 
it  would  hav^^h^lii^Uuik\eyM^of^ieleveret's  men 
to  have  accepted  without  a  moment's  delay  the  assistance 
proffered  to  them  by  another  vessel,  the  Storm. 
ri/fV^ttt.«rt  tfiere  in  this  case  of  the  ingredients  of  sttKttge  -  ■■'' 

mitBtk ttonstrtvte't  daimtiy  any  considefrable extent?     Fnrei,  . 
tlmtnihie  of.  tlieffropeity,' Which  is  eonsid^able.    But;  on 
'tke>etlicF.baiidi'Iiiim  kitttfrly  at « loss  to'discov^r  that  there 
iSaiiitbe^fglitettTisktotfnyGneof  the  salvors;  or  that  th^fl^  f 

wkniwiy 'ektraofdirtary  labow  or  shill  on  their  part,  axid  as  tb 
tlii^tine'occBpied,.it:wai.very  brief;  not  exceeding  twti  houvs 
mni  a  htlt^  "d-  Idiinr  the  optnion  F  originally  had  on  reading 
tharpa|i^rs,«1lhilttie  tender  was  an  adeqoate  tender,  and  1 
cxe^dingiy  vegret  <tOiseei  w^hen  there  is  such  a  tender,  that 
UtHheat  attempts  ^ould  be  mad^  on  the  part  of  the  salvors, 
bjR«;8|iit  in  this!  Canrt^  watb  a  view  of  extorting  a  larger  Tender  j^fo^ 
SMb.  tfaaO'the  pasties vkiervew  <  I,  tfaerefbrs,  pronounce  for  nonnced  for. 

I>i;j€iiaisr>iisk'tel-lsr«Dstfl^>. '..-  > -.  Costs. 

, )  cfir  Ji?Ihdmki*^^£^  idie  <  salvof  s  areognderaned  in  the  costs, 

ViSjBR  i^B2Aktt--HlrJii&v0con8idcmblat difficulty  on  the  sob* 
jftttai  oo^B.  i:  I  iBfordkiaryr  leases^  the.  vul^df  theCourtof 
AAniraitir^Attaifeeii  ItUisj  if'  a  itendenis  made  andTsjected, 
mbUi  is^ilileriiiaid^  prokioonced  suffident,  it  ought  to  be 
lU|||OvreAffay.o«pdeiiifi(ition  of  thesaWors  intheoostSf  and  no 
fkmbt^  i£»  Lldok  (tbi^S'  fknacabioe  of  other  €6urts,^I  allude 
fs t iciilfiri j"t43  the  iopBiii»<  expkes^cdi  by  Lord'Cottenham 
and  the  Master  of  the  Rolls, — costs  are  given  not  witb  a 
ntoniiAf  >|Hniiabtient»v,biit>lS8  isf  naatter-pf  josticia  to  the  other 
party.     I  Jla«•/ooHifdBred4l6k.1f«^t!hi^vi6ctsille  is  applisabla 
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ABAlRAt^rV  C0t7tt. 


[lid^t 


Smrt.  la 
WtukutL 


Not  decreed. 


to  catoB  ^  salvage,  and  I  confesr  I  hav^e  H^r^ki^dffiiiiTff  M 
applying  it,  with  af!  its  HgicVity,  to  mtA  ^Sfsak/f^  tftis^Hst 
lon :  in  tile  very  nature  of  aalva^  aefvices,  tlie^is'iii^ 
thing  %o  loose  and  indefinite,  and  so  diffibnlt  W  be  dtftcfittnlfl 
l»y  the  best  conststuted  minds,  when  lookii^  %t  'thd^  ilM 
case^  that  I  «n  not  inclined  to  press  the'dd<<(t%itf  t^^itaf''^ 
extent.  Whenp  there  has  been  ati  efferoii  th^'ftefeiaf^ 
proceedings  sd  large  that  it  onght  to  htive  been  iu:idklfH)3tli'f 
must  adMhiister  justice  in  conformily  'to  'the  'hlkle'^f^faliV^ 
mentioned^  In  the  pretent^ase;  hov^dVer,  Whilst -f  c^rBliM| 
think  the  tender  ought  to  hare  been  A^cfepted,  J)^  ^m 
same  tim^,  looking  at  the  ralue  oftft^  pfrot^erty  irtld^ilfl^ 
cireomstances,  I  do  not  think  I  ought  td  de^v^th^ii^^ 
of  all  reward  ;  nor  do  I  think  it  Would  M^c^'tA^^iy^ 
of  the  public  if  I  were  to  do  so;  bet^tise^  fif  ii  Vh^hlM^ 
hold  oilt  a  degree  of  extni'^neouragHneHf, '  tP  I  ^fthiiy' ' jie^  k^\ 
for  tbe  preservation  of  property.  iTpott-lhe^'ti^H&lel  ^e^ 
fore,  in  this  ease,  though  it  isirlth'VibAi^MdbiibH^'^  i^^ 
condemn  the saKord  iti  the  cdrts."    "=      ''    b'»t'-»Tir  :»i9w 


rUlO   £   ni 


Where  a  rei- 
lel  bad  become 
derelict,  but 
was  afterwards 
recovered  -Xif 
the  owiierSyEiid 
was  sub!<e- 
quently  taken 
|x>s8es8ion  of 
by  the  Re- 
ceiverof  Droits, 
under  the  Act 
MtlOVict.c.99, 
who  refused  to 
relinquish  pes. 
session  until  his 
charges  were 
paid,  the  Court 
declared  it  had 
no  power  to 
interfere,  hav- 
ing no  jurisdic- 
tion over  the 
Receivers. 


Proctors : —  W.  Toumaaid,{or  the  salvors ;  Jamar,  for  the  ow&en. 

'  .:    ,     ♦.,.■        ........     ,         ■       ■    .    :ii.     ■»  .-i-f    ri   ^r   liin.    D'iluU 

.    ■    <:■        ■.  II  .-;    '■         ..     i"i  ii!i  »    I.     f'lL-   .o^iiiO 

November'.  1846,  the  schoo(ne4-  TVtYtWfti  sdledHFrdrii^CStHcfH^ 
in  Wales,  with  a  cargo  of  raiWoad  frort,^'  ft>i»  WfllM'  VA'VWi 
fo*k',  fcort«%he<rto  Mesw'^IBreretiifi.^liF'BlAe 
ffbrtiWdlsJ-  Ort the  lBth''De<i€Wliei*;'  it'6'Wilda^*.«^.^flil/ 
master  and  crew  ran  her  on  shore  to  the  westwanl  of 
Blakeney,  and,  taking  to  their  boats,  ab^uidpne^  ^f?^;^^^ 
and  cargo,  4md  Undad  »t  Way  hour  a^^^^XffQiWjii^. ^-east- 
ward of  Blakeney.  Some  WaybotinieiisheriiMp  <(iiidbed  off» 
and  at  6  o'clock  next  morning,  discdVef^  ^h^sehooner  oo 
the  bar  of  Blakeney  harbour,  and  boarded  1i^^*^TTie  same 
morning  (the  19th)  Messrs.  Breretoh,  the  consignees  of  the 
cargo,  hearing  that  the  vessel  wa9  on  t,be  8a]:^c)^.,aentTdown  t 
number  of  men  to  asaiat  in  getting  her  qSa,  ,  A^|u«mity.<pf  the 
iron  was  token  ^ut  and  carried /^b^va  highnwaiet^Hnhrk  «v 
the  beach,  and  Messrs.  Bre^fetbtt  S^ifit^^tlh^i^^WWitttrfnsrtg 


Nfife^'Vrl'S^fff^df,  w4.on.\he  Slsty.tbe  st^aiMug.H^wed  her 
SifW43jm9V-!t^T.ipt|fiBUktwy>  Vfhttfi.  the  wasUr.  (li^Dg 

^f^4y^W™9»Bnfi^  fc^vipg  il^ioa^fto  4i«nh^^d/  On  tho 
ftBgjftq^iPft.^^^ft^,,|twfw,t|j-fp^^^  Iww^,  after  jbBv^0O^ 

^TWf?W»fv  Vm8*/Pi .^C<3»r(^at Xarmwriii  ^<tj<wnpa»icrf  l^m 
j^ffagr  ?jM^li^,)4yr|^yfd:4t»,3^k€|ne^,  «tid  stated  th^liieim* 
'l^fpnpjfiJ^^^  qI\  ©wt^r.and  cJrtini^t  under  tbe.Wreck 
H^4,g»lf^g^^^|^f,  tQ  wizj^.both  Bhip  an<).cbr|^o.  Mt  halving 
^n^Jjlte^cd^'tai^  IJiQrWa^bgwnfJ  fishermen  auMaoriaed  the 
S*4WJf'iPMfry?  ^  awd-^lL^MMbn  foran  AimiraUy  W«W5ant 
i^jjl  ff^off  ifffrsfdviigei.^^laL^ai^y  laalvors. refuMug  t9.  jUcu 

S|f^;^  P^^H^a^^^lp^ter .^vdi^^v^  oiU  of  tha  v««|sdb!«tt4       - 

iciwi)  ¥ojfe iJ^l W4(*hf(^wgp.t   ,TUe.  V/Bssd.  and  1»hei •. cargo     law. 
irere  arrested  at  the  suit  .|df  ,t]|,ft\^ayJboiUrnef{ii9hf)ri^nv  ^^^' ^^ 


a  cause  of  salvage.     Bail  being  given.  9^^  Supersede   1847. 
ifwJf  "ana  was  reacT  on  'board  the  schooner,  but  Mr.  S.  P.  J*"-  *• 


in 

tSSUi 


refused  to  obey  it^  and  kq2L4)OSsession  of  both  ship  and 
cargo,  until  a  demand  of  £70. 3s.  6d.,  the  particulars  of 
||^|^i^,;^fr^^inaUie^^in  aaAcppuntt  ^^ii^ei^d  by  bim  to       >     -r     f 
fc^eqwi^^^/pfL  ,ll^\^j4i.Janif^ry«  was  paid-i-TlH^.M^ueof 

*^»%il)?^di!'y;w.'^-  ''      ■  '  """  •   :  ,.: 

.l)o  ! i^ieii^lMiiitviBi^is an* k6iM^t>eiaiig  Employed  in  '!   •>  v    ! 

II.,  .  V  I'.ijWri^Nw  i^c^nio  en  tbabwokto  »  piada  of. 

.    .  "  Cash  paid  men /or  bringing.  ,tbe  cargairoD)  beach  . 


-U'«Miiy';::  '.':.  ;.:......  ...  ?  lo  o    .  » 

A  n//.»i  »r^^.>^,Ay4«orirte'Wlue  of  ship  and  ciiJ^.£i  50    *    0 

^^ygUJy^AW&kkf  a  di^)i4<t'lbatMl  in  tlie  Brivtol  ChattrtdJ  comjifoPnt  DJec.  I.' 
Wm  ta*iiofil««iii«pn<  of'thaReccrrer^s  cfaargei^but ti)e  CooarsMt       . ...u 

•y^^giffi^Pia^iiftipowfiitowtMiffer     ..    .1/   ■  -.       :.>■.-.!■''■    ■■" 


lis 


PHEROGATIVE  COtJHt. 


[HiL.  *r. 


Jan.  13. 
TrUmnm. 

Psft  Cuft. 


Motion  re- 
fused. 


with  »  saggestion  for  an  attachment  agafrrrat  MfJ  81  P.»  fbr 
cofiteinpt  in  refusing  to  obey  the  Admiralty  S^npetsHitltu.  '^ 

Dr.  Lushikoton. — The  question  is,  how  fkt-  I'  ftiM 
jurisdiction  to  interfere.  What  is  the  eAct'of  ttiy  9i^»^ 
tedea*  f  Merely  to  supersede  the  Warrant  he(bt^  iMsiied  Mi 
the  Admiralty  Court.  lAddams, — Yes,  but  Mr.  S.  P.' 
holds  possession  of  the  property.]  Have  1  any  Jofisdlctioif 
in  the  matter?  [^Addams, — You  may  decree  pIbssessM'rf 
the  vessel.]  I  cannot  do  it  summarily.  Wher^«  «lMler"i 
Warrant  from  this  Court,  a  vessel  is  arrested,  ff' i  lAnel' 
Supersedeas^  it  supersedes  the  Warrant.  But  this  is  a  matfirt'' 
of  a  totally  different  kind.  It  is  not  sAfd  that  thdneiitt 
been  any  resistance  to  the  Sttpersedeas  ;  it  is  wsMM  diAi 
from  another  quarter.  [>4tfi{tfmi.— The  qtaeaUoBf  is, 'whe- 
ther, Mr.  S.  P.  being  improperly  in  possession 'of  the  Afp^ 
the  Court  may  not  decree  possession  tto  the  owners,  anidlf 
he  refuses,  pronounce  him  in  contempt.  Ne^eir  #aa  Mlri 
thing  heard  of  as  a  vessd  being  regarded  as  Derelict  bettnif 
she  had  been  Derelict.]  The  qti^stion  is,  what  jflri^dififiA 
have  I  ?  I  have  no  jurisdiction  over  th«  Reeeiveri.  I  Hulk 
your  true  remedy  is  by  representation'  to  thehotA^^Hf^ 
Admiralty,  and  bringing  yonr  action  if  th^  -reidsel  is'ittlj^ 
perly  reuined.  There  has  been  no  resistance  M^tW-ft^ 
sedeast  if  there  had,  I  would  have  Mta^ecf  the  patty: '  * 


Ut  Sen. 


The  owners  paid  the  demand,  under  pttH^st*'''        ''   '" 


P.  Clarkton.  Proctor. 


..,   .1,-.' 


Drerogatibe  Court  of  tfaittrrbitrs*  ' 

January  15.  \  ,    , 


Where  awill  In  thk  Goods  of  Willtam  Johnson  PaAbl^W,  OWv^ 
ten.  ^rom'^th^  Moiim,  <rjp./wffe.-^The  deceased  died  in  Dtcetobter,  1M& 
dictation  of  the  In  the  preceding  month,  he  requested  G.  A.  to  irrite  Ui 


.]  PREBOOATIVE  COURT.  US 

,  ad-thor  produced  to  him  a  lithographed  <<  Form  of  a      Jait.  15. 

1  wbem,  the  Profierty  of  Testator  is  giveo  to  one  or  more  p^^^fojr  j^ 

sons  absolutely;'*  G.  A.  proceeded,  accordingly,  to  fill 

die  hbnka  therein  from  the  deceased's  dictation ;  but  a^iithogn^^ 

dioeiiaed  wishing  to  give  some  farther  legacies^  and  form,  which  did 

m  beios  M(  aulicient  room  on  the  first  side  of  the  paper/^^^  ""^^  ^^ 

hm  opened  the  sheets  and  wrote  various  bequests  (from  page    (at    the 

i4)«eaM>  dictotion)  on  the  second  and  third  pages,  and  ^^^^hUt^^ 

ris^ap  done^  he  made  a  reference  by  an  asterisk  (*)  ia  tion-clause)  for 

^ansin  of  the  first  page  (meaning  to  refer  to  the  writing  ^"^^"t&'^'e^ 

..the  second  and  third  pages),  and  also  a  corresponding  contained     on 

■moe  at  the  end  of  the  third  page.     He  read  all  he  had  J^f^^^JJe 

wiittcB,  «i^  pointed  out  the  references,  to  the  deceased,  only  signature 

Uf  expressed  himself  perfectly  satisfied,  and  took  posses-  bein^^  Incited 

B  of.  the  paper.     On  the  11th  November,  the  deceased  in  the  blank  in 

odoced  the  same  to  the  said  G.  A.  and  two  other  per-  ^>«  attesution- 

,  ,    t  .  >  .1  -Clause, — a    re- 

IM^  and  requested  them  to  witness  the  execution  thereof  ference    being 

E  liim»  aft  tbe  same  time  pointing  out  to  them  the  writing  ™^®. ,  ^^^  ^ 

.  ,,v.,  ^,,         «  -  asterisk     from 

i  the  second  and  third  pages^  and  also  the  reference  tnereto  |he  first  to  the 

idle  first  page,  and  he  then,  in  their  presence,  executed  third    page,— 
ni  .      V*  .       ,  .  :     ,,     , ,     ,  ,  -.  ,     ^,      the   Court  re- 

ft wiU  by  ngnmg  his  name  in  the  blank  space  left  in  the  fyg^d  probate, 

totatiaD-clause  at  the  end  of  the  first  page,  and  the  three  the    will    not 

itaesses  signed  their  names  under  the  attestation-clause  on  tbefooTor  end. 

IS  first  page,  as  witnesses  to  the  execution. 

ThewiU  readj  therefore,  as  follows:  On  the  first  side 

ru  a  bequest  to  Mrs.  S.T.  of  £100,  and  likewise  of  the 

bxssed's  furniture,  money,  securities,  *'  and  all  and  every 

ther  his  estate  and  effects  whatsoever  and  wheresoever, 

>oth  real  and  personal,  whether  in  possession,  reversion, 

nnainder,  or  expectancy,  for  her  own  use  and  benefit  abso- 

ately."    Then  came  the  appointment  of  T.  F.  T.  as  execu- 

yr;  then  the  (e*timoniuTn'C\ause :  "In  witness  whereof,  I, 

»e  said  William  Johnson  Parslow,  have  to  this  my  last  will 

id  testament  set  my  hand,  the  11th  November/  1846  ;** 

len  (lithographed)   the    attestation -clause :    "  Signed    by 

e  testator,  William  Johnson  Parslow,  in  the  presence  of 

•  present  at  the  same  time,  who  have  hereunto  sob- 

rifaed  our  names  as  witnesses  in  the  presence  of  the  testator 

d  of  each  other :"  the  name  <<  William  Johnson  Parslow" 

VOL.  V.  Q 


Jak.  15. 
Parsbw,  dec. 


Motion. 
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being  in  the  deceased's  handwriting.  At  the  lef\  hand,  on  the 
lower  part  of  the  page,  was  an  asterisk,  and  at  the  bottom, 
under  the  names  of  the  witnesses  (which  were  in  the  place 
where  the  deceased's  signature  should  have  been),  were  the 
words  **  (Turn  over),"  and  the  second  and  third  sides  of 
the  paper  were  filled  with  bequests^  at  the  end  of  which 
appeared : — "  And  I  nominate,  constitute,  and  app<Hnt  Mr. 
T.  F.  T.  to  be  my  sole  executor,  in  reference  to  which  it  will 
be  seen  in  the  first  page,  with  (*)  annexed." 

WaddUove,  Dr.,  moved  for  probate  of  the  will,  as  con- 
tained in  the  first,  second,  and  third  pages,  to  the  execator 
named  therein ;  citing  Re  Carver,*  and  Re  Gare^f  in  which 
the  Court  had  held  that,  although  the  signatur^was  not  at  the 
foot,  it  was  at  the  end  of  the  will.  [Pbr  Curiam. — How 
can  this  be  at  the  end  of  the  will  ?  It  would  be  going  a 
long  way  to  say  that  a  signature  in  the  first  page,  the  writing 
being  continued  to  the  third  page,  was  yet  at  the  end  of  the 
will.]  In  the  case  of  Woodington,t  the  signature  was  in  the 
attestation-clause.  [Per  Curiam. — Which  contained  the 
words,  "  signed  by  me."]  The  signatures,  by  means  of  the 
connection  by  the  asterisk,  might  be  considered  as  placed  at 
the  end  of  the  will. 


Dkcrsp.  Sir  H.  Jenner  Fust. — The  great  difficulty  is,  what  I 

am  to  do  with  this  paper  at  all ;  how  much  I  can  pronounce 
for  as  the  will  of  the  deceased.  This  is  one  of  the  disad- 
vantages of  using  printed  copies  of  a  form  of  a  will,  by 
which  parties  are  misled.  If  the  deceased  in  this  case  had 
taken  the  trouble  to  draw  out  his  will  with  his  own  hand, 
there  would  have  been  no  difficulty,  except  with  respect  to 
the  attestation-clause.  In  the  first  page  of  the  will,  there  is 
an  absolute  bequest  to  Mrs.  T.  of  all  the  deceased's  propertj. 
Then  comes  the  ^^j^imon turn-clause,  <*  In  witness  whereoC^** 
&c.,  and  then  the  attestation-clause,  a  blank  being  left  in 
the  lithographed  form  for  the  name  of  the  testator,  and  bis 
signature  is  inserted  in  the  blank  space  lef^  in  the  attesta- 


*  1  Notes  of  Ca.  276. 
t  2  Notes  of  Ca.  479. 
t  2  Curt.  324. 


3  Curt  29. 
3  Curt.  758, 
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tion-clause;  and  there  are  the  signatures  of  three  witnesses.  Jan.  15. 
At  the  bottom  are  the  words,  "Turn  over,"  and  on  the  p^r^^ Sec 
lefl-hand  roargin  is  an  asterisk,  by  way  of  reference ;  and 
when  we  turn  over,— after  the  whole  property  had  been 
given  to  Mrs.  T., — there  is  a  disposition  of  a  portion  oT  the 
property,  so  that  Mrs.  T.  is  to  take  only  what  remains  of  the 
property  after  a  large  portion  had  been  given  to  others. 
There  is  no  signature  to  this  part  of  the  will,  except 
referenda.  How  is  it  possible  I  can  say  this  paper  is  signed 
at  the  foot  or  end,  and  pronounce  that  the  second  and  third 
pages  form  part  of  the  will  ?  I  cannot  put  such  a  construc- 
tion npon  the  Act  This  is  the  misfortune  of  using  a  form 
made  out  by  persons  apparently  ignorant  of  the  rules  and 
principles  upon  which  this  Court  proceeds.  In  some  similar 
cases^  the  Court  has  held  that  the  will  may  be  pronounced  for 
as  far  as  the  signature  goes  ;*  in  one  case,t  there  was  only 
the  appointment  of  an  executrix  after  the  signature,  and  the 
Court  rejected  that  clause  ;  but  here  I  cannot  pronounce  for 
the  first  page  of  the  will,  as  it  was  clearly  not  the  deceased's 
intention  to  give  the  whole  property  to  Mrs.  T.  I  am  of 
opinion  that  the  Court  must  reject  this  motion,  and  if  the  Motion  rc- 
parties  think  that  the  paper  is  entitled  to  probate,  they  must  J^^®**- 
propound  it,  and  examine  witnesses. 

Jewningt,  Proctor. 


In  the  Goods  of  John  Morgan,  dec. — Motion^  ex-    where aparty 

|wr^e.— The  deceased  died  20th  November,  1846,  leaving  ^"j"!®**  ^'^^^J^'"- 

brothers  and   sisters,  his  only  next  of  kin.    By  a  paper,  will,  being  exe- 

dated   4th    March,   1833,   purporting  to  be  his  will,  and  f^^^ix   accord- 

attested  by  three  witnesses,  he  appointed  his  sister,  Mary  nour,  refused  to 

Moriran.  universal  legatee,  who,  however,  had  executed  a  propound      it, 

®      -     ,     .  ,  .  1  ,  ,    ,  .  and   consented 

proxy,  declaring  that  she  would  not  propound  tins  paper,  ^^  administra- 

of  which  she  was  executrix  according  to  the  tenour,  and  tio"  being  de- 
consenting  that  administration  should  be  granted  to  one  of  ^g^  ^f  intes- 
her  brothers,  as  if  the  deceased  was  dead  intestate.  tacy,  the  Court 

AddamSf  Dr.,  moved  to  that  effect.  [f^^  ^r*  such 

administration. 
•  Keating  v.  Brooks,  4  Notes  of  Ca.  261.     Re  Jones,  ibid.  632. 
t  Re  SutUmy  4  Notes  of  Ca.  46. 
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rv     '  A*  Thfo  UtifymiW;  itOm^Mixi^nr'jai^pMix^Mt^^HAdie 

)  •     i  1^189/ oriJntiMl4oy^7M4g'><i!l'atiUNl'^ 

?  ,  i*ii4thdutai'titigUtii}iaa^iUei»g'^       %)iy>tte'^]flftriillNld 
.' tiiotii9^p«oiMUnicdJHiHQiri4ttivithtii  OiMi^^^ 

.  forgcutmi^  ibk  •ilA|An'  .i^w^cailBQ  dlinM  ^-yibiM  toMW4te 
1  iK^  ^NT  did  notlk]ti»ticlitlMi;>kt«h(Miatev^  »(t^<3K'  tM^tj^r 
;'  teke|ir<tt)dtrx>fk2af«di4)i8p6teofldiit'|ii'otM^ 
.  .^  'How  con  th«>C^ait.c«ktf 'tiponiCiplfiCD  iie(nrQ09Alid^ 

as  if  tlie  |Nih^  ili^  ititeBt^Mf^f  '>Vc  iu  ^pw«»  uttlpJoijMlKl^ 

a^te^,  /        'rorteafHimhrMJti&n'Oiay.i'^i  .j-.l-M  -jlj  uJ  obxirn  ,iGw  null 

■  ./■     -  -'Oj.  :.   ii\:    K.   .|  i.lj;»'«il')ii.     ..ii  <.ij  |>».\.vii->I)  iru>d  Iii;d  r>U'A  'hU  liiib 

;"/'\i,i  "iMi'^  »    *''■   ^     ■'■''^'    '>ii^h:''i<.l   t!jr.;tlv.;    lib  tjIjiiu  ^oiitr  ^s-.)fir7uiq 

■! '-J '    ■  - '1    Ti  .-.ifi'   II!    ."■imil      )ii7    \.    n-i\'ti\    .  r.   lr.».l)r.  tl-'S.tj   ,OH.-j.iDiV 

•>  '.     ..  ..■        .•■'.;'i!'- . -•'  ivu'  ■  .   I-    •!!//   .  yti.-..  f   ^.l    •'•."'jjf  ')ilj  nA  oi  b^ilqqc 

'*  "'    ..     I    '.  rii'    '..:wi..i    ''.1=       ./.:,•''    j!j    r'li   .fioli;.-jiiqqi!    ofil    lijiw 

•  l,      ■■•  A'  ■  T  »  ^ 

:       .    *i. ■:■■'.   ri,-  ■    r.     .    ■    ;;  'I    ;,   ,-i:iU"'.-=i<ntiH».>    :jrlj   jio'lod    Irjou!) 

111.    .-    .'j-    :>   J- IT   ''IV  iIj'T'-     *ri;.J>.'»i -lilt  of  ^nrJiiioi  «sJrioin 
In  a  proceed-'  >i:TjIB<:On^Oe  'OVr  THS  :JtoOV<rRpBcbv&I|bBXi  KtfBMUUb 
des   ^nll'tt*^^"^^'*^*^'^-'^^**^^^^  iaAproottdingjlirpod^ijte 
clerk,  under  the  Church  Disci  pliueu^ot/'Bgamk  tf  4Sepk  ^  >Hj^ly»iOitAwii, 
SilTAc^ifttr*^^^  The  Aflrtielttiliad)  beiM  ndwittec^'^arell 

the  admission  mi  ^'dei|^tive)^lefli  Sieging  thiil  tfalf  cbai^e^^/witfrei^itUi^ 
Wh^iid!?s  and  '^*»*<*"*  «toiMlation;«iid  haddivttt;  caDdooCefI«iifin)di)iiiAiJ^ 
publication  had  tuibt  moti't4«,  by  ttfe-'PfMOOtebdniWitnesaev  hadi  b^tfin«x» 
Con*t"oJh^  ""^"^  ^"  ^^  pk»s,t«na  iMkbIica<pa»(l»o^  |iUtbd> in ^iHt 
Court,  ror**anCau8«',  which 'Dow-AHiiod  t<m  idmlMiba  ofi  totk^d^taocftiit* 
order*'  or  «'re.  aisertcd  ekceptjvve>  AUkgttUooei  >  Tte  <dirfbn8i«eJiAll«gfltioD 
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libwlr pleaded:  ilbaly  /tome  tiste  prior  =  to  the  17th  Jansary,      Jax.  21. 
\M^^$hm>^fr$m¥m$(dAre»md.to  the  Bishop  of.  the  diocese     jr^^^ 
iHttetteririiQv  imMjjpin^r  in  the  Regittcy  of  the  Vkarogetteral        Craig.  ' 
!io£  lhek»A«(lhM9ho|itaf  Geotefbury,  Co  whom  ik  was  officially  q„gg^.  j^  j,,^ 
<.itniiamiledi..btt4T of; which  *  copy  or  isapoctiea  had  been  Vicar. General 
>4f»Ufid,ft»,UM^part|riproponeiM^.  wheveiik  the.  Promoter  pr^  j[g,,^jjj;  ^^^^^ 
liMid-ttfe^n  ^cbugea  againit  t^e  party >  which  (as  would  duce  a  letter 
\^V9^miibfi  r^ultlef  the.prQsmdingfrin  thi^  cause)  he  bad  ^"^.1^!"^^! 
illft}Af^nr#.pre|eiice»  for  laakingi  .and  to  thct  support  of  sation  of  the 
vUffhtht  mildiPQt,ifeIy  vponthe  tsstiniony-of  any  one  wif-  ^lUf  Wsh^! 
fJMMipnofiklftedfiipjstippovt  af  tbe-Artidet  which:  have  been  butwhichform! 
mVbipti  in.  J>i8  bebal&   This  part  of ,  the  Allegation  was  ^J^J^  ^^ 
Aiqecud  hy,im  Court,  aanotrdatingito-thecaiise.  A  oiotian  beforetbeCom. 
;wMA9w.(ioadeiroi». behalf  of  the- party  proceeded  against,  mif«ion^f  in- 
ite'thiai[lfettei^>. and. all  papersfini  «Dy  manner  whatetfo fused!  on  the 
mlati«|r'^*beeaift^in  tbehauds-ofthe  VicarwCkneital.'        ??T^*'    ^^ 
n.jIMfmit^lkMi  foB/thorparty  proceeded agaiasU^-nApplka-  no contmrover 
lion  was  made  to  the  Bishop  for  a  oopy  of  the  letter  of  ^®  Vicar.  Oe- 
accusation  sent  by  the  Promoter  to  the  Bjshpp.    He  yrepjied  article  in  the 
that  the  letter  had  been  delivered  to  the  Archbishop  of  the  defensive  Alle- 
province,  who,  under  the  Church  Discipline  Act  (3  &  4  iIL'^"iic'*  ^t- 
Vict.  c.  86,  s.  24),  acted  as  Bishop  of  the  diocese  in  this  ter,  bad  been 
case.    The  Registrar  of  the  Vicar-General  was  thereupon  c^^j^^  n^t 
applied  to  for  the  letter,  or  a  copy,  who  declined  to  comply  relating  to  the 
with  the  application,  as  the  letter,  not  having  been  pro-  Jhe  wsentVp- 
duced  before  the  Commissioners  of  Inquiry,  did  not  form  ph'cation     was 
part  of  thi^WftWH^?aS9irf^.'fAw'eV»}»diVi  it  Bhould  be  |?iti;;;!!"''"''- 
carefully  preserved  in  f||e  Registry,  as  well  as  other  docu- 
ments relating  to  the  matter,  which  were  not  of  an  official 
chasasteil^  readyr  to^be  produoed^  at  any  time  when'  the  Court 
iilightiya^ir9>itheHk>.,jAii  inlimatidh  from  Cbe  Court- will, 
thfltieftire^  glte^Qs  AeeeiB  to  the  documcntSL- 
'  rM^PkUK^mni,  Dr.,'  on  the.  same  side.^The  undisputed 
fteta»iaroitbeso9  iiEsI^  Aait  there  are  in  the  Registry  of  the 
.IStef^Oenoraloertain. documents  renting  to  this  oanae; 
eeoMidty^  tfaafi  wnara  denied  Moass  to  them;  thirdlyi  that 
ibeynwdnUbe  ^ven  iip>  if  the  Court  woi^ld  make  an  order 
or<affeqlieetitdtlttitdbctft':  As  to  whether  they  are  official 
oB.notr  ^tistmifeibr  $hfe  RegistractO'dcckiei    Thi$  appli- 
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Jan.  21. 

FarnaU  v. 
Craig* 


cation  is  fully  in  accordance  with  the  spirit  of  the  old  prac^ 
lice,  in  issuing  a  Commission  of  Scrutiny.  Ooghton, 
Ordo  Judic* 

Haggardy  Dr.,  for  the  Promoter. — This  application  has 
been,  on  principle,  disposed  of  twice  already.  The  Court 
rejected  the  Article  pleading  the  letter;  the  letter  wai 
referred  to  in  one  of  the  interrogatories,  and  the  EzamiDer 
was  required  to  apply  to  the  Registrar  to  obtain  the  letter, 
and  if  necessary  to  the  Dean  of  the  Arches  tii  camerd.  [Pbb 
Curiam. — The  reference  made  to  me  was  this :  in  conse- 
quence of  the  interrogatory  so  addressed  to  the  witness,  the 
Registrar  waited  upon  me,  and  produced  a  copy  of  the  depo- 
sitions and  answers  of  the  witness,  and  1  examined  them  to 
see  if  he  had  fully  answered  the  interrogatory,  and  I  was  of 
opinion  that  he  had  done  so ;  but  no  application  was  made 
to  me  f  n  camcrd  for  the  production  of  any  documents.]  No 
precedent  has  been  cited,  but  it  is  said  that  the  applicatioo 
is  within  the  spirit  of  the  old  practice  of  these  Courts.  But 
it  has  not  been  shewn  that  the  document  is  essential  to  jus- 
tice in  this  cause.  Until  it  be  shewn  that  it  has  an  intimate 
connection  with  this  cause,  the  Court  cannot  comply  with 
the  application,  which  would  be  doing  indirectly  what  it 
has  refused  to  do  directly. 

Jenner,  Dr.,  on  the  same  side. — This  is  a  most  extraordi* 
nary  application.  A  Monition  for  the  production  even  of 
testamentary  papers  is  not  decreed  without  an  affidavit.  The 
papers  may  be  used  for  an  ulterior  object,  and  in  an  inter- 
rogatory put  to  one  of  the  witnesses,  she  is  warned  of  a 
prosecution  for  perjury  and  conspiracy. 


Judgment.  Sib  H.  Jennbr  Fust.  —  This  is  a  motion   of  a  very 

unusual  nature,  and  I  was  somewhat  surprised  at  it,  having 
some  recollection  of  what  passed  on  another  occasion,  and 
that  recollection  is  confirmed  by  what  was  mentioned  by 
Dr.  Haggard,  as  to  the  article  in  the  Allegation  in  which 
the  letter  was  directly  referred  to.  That  passed  in  the  usual 
proceedings  in  the  Court.     The  letter  was  pleaded  and  re- 


*  De  Instruments  Exhibendis,  titt.  106,  108,  109. 
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rred  to  as  in  the  R^'stry  of  the  Vicar-General,  and  the  Jak.  21. 
oart  was  asked  to  admit  the  Allegation,  and  the  Court  p^In  y 
jected  that  article  of  the  Allegation.  This  being  so,  I  Craig. 
ust  aay  that  the  application  at  the  present  moment  comes 
sfore  the  Court  very  unfavourably,  for  it  is  after  publica- 
on  in  the  cause,  when  all  the  evidence  has  been  seen,  and 
le  Proctor  for  the  party  accused  has  asserted  an  exceptive 
lUegation ;  in  this  stage  the  Court  is  asked  to  direct  an 
fiplication  to  be  made  to  the  Vicar-General  (over  whom  it 
as  no  control)  for  documents  alleged  to  be  in  his  posses- 
ion, and  said  to  refbr  to  the  proceedings  in  the  cause.  I 
n  told  that  the  letter  may  have  some  reference  to  this  cause, 
r  it  may  be  required  for  ulterior  proceedings,  and  have  no 
eferenoe  whatever  to  the  charge  now  under  investigation, 
ut  to  other  charges  which  the  Promoter  may  have  made  to 
be  Bishop  on  which  proceedings  have  not  been  taken ;  and 
ow  an  application  is  made,  after  publication  in  the  cause, 
or  these  documents,  to  assist  in  the  defence  of  the  party 
gainst  chai^ges  concocted  by  the  Promoter.  To  what 
harges  this  refers  I  know  not ;  I  presume  to  charges  not 
inder  investigation.  What  has  this  Court  to  do  with  that 
etter?  It  has  nothing  to  do  with  this  proceeding,  except 
hat  it  may  benefit  the  party  in  an  ulterior  proceeding, 
fhen  possibly  he  may  have  power  to  procure  the  letter 
irom  the  Vicar-General  by  the  process  of  a  Court  of  crimi- 
lal  jurisdiction.  But  this  Court  has  no  jurisdiction  over 
he  Vicar-General.  This  motion  is  not  according  to  the  old 
)nictice  in  Commissions  of  Scrutiny,  but  it  is  a  mere  appli- 
lation  to  induce  the  Court  to  apply  to  the  Vicar- General  to 
wffcr  the  party  to  have  reference  to  the  paper.  Dr.  Jenner 
las  referred  to  the  ^Statute,  and  the  Statute  has  a  material 
learing  on  the  question.  It  directs  the  mode  in  which  the 
NOty  accused  shall  be  furnished  with  the  means  of  defence, 
md  provides  that  he  may  have  copies  of  the  depositions  of 
be  witnesses  and  of  the  report  of  the  Commissioners  of 
bqairy.  This  being  so,  the  party  is  entitled  to  be  furnished 
vith  every  thing  which  passed  on  that  Commission ;  but 
here  is  not  a  syllable  said  in  the  Statute  as  to  his  being 
iimished  with  the  original  information  given  to  the  Bishop. 
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Jam.  21.  The  ArdiliUiop's  Rcgiitrj  is  not  to  famish  any  docsMHBU 
FmuJl  r.  ui^l^s*  ^^^  formed  part  of  the  prooeedings  befive  tb»  Con* 
Omig.  '  miasionen.  What  is  this  Court  to  do?  It  is  to  inveatigMe 
a  particular  charge,  and  the  defence  to  that  charge  is  that  it 
has  been  troniped  up  and  concocted  by  the  Promoter,  and 
to  prove  that  fact,  Uiey  saj  that  there  were  other  charges 
made  against  the  party  which  were  not  proceeded  on.  Sup- 
pose an  application  W€re  made  to  the  Archbishop,  and 
refused,  are  there  to  be  any  further  proceedings?  Is  there 
to  be  a  Monition,  and  is  the  Archbishop  to  be  pronounced  in 
contempt,  and  his  contempt  signified  ?  It  is  q[uite  out  of  the 
course  of  our  proceedings.  This  Court  has  nothing  to  do 
with  the  primary  proceedings  before  the  Commission.  Why 
was  not  the  letter  applied  for  before  publication?  Indi- 
rectly it  was,  and  the  application  was  rejected,  and  after 
publication  the  Court  is  asked  to  do  what  it  refused  In  the 
proper  stage.  I  am  clearly  of  opinion  that  the  Court  has  no 
power  to  comply  with  this  application.  Perhaps  the  doca« 
ment  may  be  of  importance  in  another  charge :  if  so,  there 
may  be  means  of  obtaining  it  by  the  process  of  the  Court 
which  entertains  the  criminal  suit. 

In  Oughton,  under  the  title  **  De  Instrumentis  ExMbat* 
disy'  there  is  this  note \*  *' liia  tameH^  ante  condusUmem is 
causd^  allegari  et  peti  debentJ*  But  I  put  my  decision  upon 
these  two  grounds :  first,  that  the  letter  was  pleaded,  and 
rejected  by  the  Court,  as  not  having  any  reference  to  the 
present  proceeding ;  second,  that  the  application  is  made 
afler  publication  in  the  cause  to  procure  evidence  in  support 
of  an  article  of  the  defensive  Allegation  which  the  Comt 
rejected ;  and  why  the  Court  is  to  do  afler  publication  what 
it  refused  to  do  before,  I  cannot  see.  I  am  of  opinion  that 
there  is  no  sufficient  reason  for  the  Court  to  depart  from  iH 
practice  and  comply  with  an  application  so  unusnal.  I, 
Motion  re-  therefore,  reject  the  motion,  and  the  cause  must  proceed  hi 
jeeted.  ^^^  ^^^^  course.    If  it  had  been  alleged  that  the  letter  had 

formed  part  of  the  proceedings  before  the  Commisaooen, 
the  Court  might  have  endeavoured  to  assist  the  par^ ;  but 
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vHV/     .n.>.>irrr(fT'::)';r!;jjj^(^jj.'^^.v.-..,....  ..■.,„■  .-.   ^^'^-'^^'ExLCauHDay, 

r.J^lffi.yfj^^l^qOU^Z  m,;loajP;  WabuLPCOUET..— wi/fegOf    InanAUega- 
)rtWBt/f  gBWJ^^^^^  l»«r  husband,  by„T/Ba^  ^ivc  to  theTu 

^^Wff^¥^ji^^J^^mi^^  on    the 

^fl^^WrTi     -.rOUr..,     „l!     ;■  .-■      ..   ..:,       :..  ..«       ....    |[ty"^d^^ad'JIl" 

1--I.  The  marriage  of  th^'^iT^^;^tht^ieti^'jii'mp\^/bfi  ^^*  »  habit  of 

ftte^l^lSMikmttben  ilB2i^  Lorff  Waffecwirt  bei^^k  bfc^b^lor,  ^'^  p^'aTof  the 

■gadha^r^-Aiid'.ijAdf.WjLlkaoart  (diin  ^h88iiOck.)l|t  ■Bpinsttt  aod  a  wife,  by  treat- 

»iJWr«t^*^  Wirmgetbfii%'fcABmniM4\at  tba  houa64>{  the  Britieh  L"^^**®r,  ^"*" 

•  *•  ^      s.  -KT    t*       ^i-  •        .    f.  ^.  J  ^t    •  .  .1     /.  /!        ...    band  with  con- 

RffiM'SP^vfl*  .WfB^;  ^if!  opha^tatiop^ad  (Uq  fejrth  of^ftve  chii*  tempt,    by  in- 

ifR°^(**^i!K^W*^^(4l"6^^.'?  aud.  a.  soa  .fii;jr¥ive)j  jn^Ire/and  ^nd  fringing    the 
Eofland,  as' well  *i'ontVp' Continent,  until  the ^  19th  June,  1845,  ^les  preBcrib- 
when  Lady  W  al  Bpbort  ouitted   her  husbano^s  house.     5.  That  tur,      manage 
itSA'm'ikf':^S&Vit^^^^^  L'cira  ment  of  his  fa-' 

W:^nmikeAii^^fe^^rik^nayVr:^\ih'vio]in^^  ^"d   ^y 

i»rter«nfeif'j>lk§ea:'^J«^;Thaf  fri  Dei6itilefi'l«26^,'htAlrdrfy;in  fact^may^be 
Mkild^'iif^-tda  of  IlordW.  (Lady  1V^.  b«itig'^ifhiD'ttr»  mbatht  pleaded  as  a 
ti  lifC^o9fiKpi6eot)|^bora  Wi,  an$  ovttin»g;after'tea,  without  aity  <lefence  to,  and 
,l|>pu!lK|l]^^ae>,8ud^pL5  .ftfrted,  fra»,hi»  teat,  3n4aeizedUdy  ^e?  Xal^esVf 
ftrL^Jj64^*)^Hf^W?f: 'f  W5b\ft«  tiecl  round  her.  throat,  togging  cruelty.     , 


a  moDtb  before  its  time.     6.  That,  on  another  occasion,  in  the 
winter  of  1820,  at  Armagh,  isiIcaUbd,  Lord  \V.,  during  the  night, 
voir.  V.  R 
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Jav.  St.  whltmit  Boy  cante  whatsoever,  ttrack  Ltij  W^  md  thw-twi^  » 
jFunuZTr/  Into^k  out  her  brains,  and  otherwise  eosdocled  hfiiaaelf  vitk  aaih 
Wabemirt  *  ^^'^"^®  towards  Lady  W.  in  the  coarse  of  the  nighl  as  to  oompsl 
her  to  qait  her  bed-room  for  fear  of  her  life,  and  when,  after  r»> 
maining  for  some  time  on  the  staircase,  in  her  ni^ht-dnes,  shs 
woold  have  retaroed  to  her  bed«room,  she  Ibond  ike  door  locked 
against  her,  and  was  therefore  at  last  compelled  to  take  reiofe  ia 
a  bed-room  occupied  bj  two  of  their  female  serrants,  and  infonaed 
them  of  what  had  taken  place.  ?•  That  whilst  the  parties  wen 
at  Naples,  in  1835,  Lord  W.,  one  day,  without  any  eaaae  whst- 
ever,  flew  into  a  violent  passion  with  his  wife,  and  seiaiog  a  gian 
tumbler,  threw  it  at  her  with  such  violence  that  it  was  dashed  to 
pieces  against  the  wall ;  that  he  then  took  up  a  water-jog  to  threw 
at  her,  and  was  only  prevented  from  so  doing  by  the  interpositisa 
of  Mary  Dawson,  one  of  the  servants,  and  that  the  water-jog  «ii 
broken  in  the  struggle.  8.  That,  in  the  winter  of  ISSS^  whik 
the  parties  were  at  Naples,  sleeping  in  different  apartnuBts,  hutj 
W,  occupying  the  back  drawing-room,  the  folding-doora  whcnsf 
she  had  locked,  she  was  awoke  by  Lord  W.  forcing  Uw  lock  aad 
bolts  that  fastened  the  foldiog-doore ;  that  he  then  immediately 
proceeded  to  kick  and  bruise  her  on  account  of  the  doors  havisf 
been  locked,  and  otherwise  became  so  violent  in  hb  eoodnet 
towards  her,  that  Lady  W.,  in  fear  of  her  life,  was  forced  to  leate 
her  bed-room  with  nothing  on  her  but  her  night-drees^  and  hetaks 
herself  for  shelter  to  the  apartments  of  her  father  and  asotber, 
residing  in  the  same  house,  and  where,  through  fear,  she  wss 
compelled  to  remain  during  the  rest  of  the  night,  and  then  in* 
formed  tbem  of  what  had  taken  place.  9.  That  on  the  6th  No- 
vember, 1837)  whilst  the  parties  were  residing  at  Princes  Street, 
Edinburgh,  Lord  W.,  without  any  just  cause  or  provocation,  sud- 
denly seized  his  wife  by  the  throat,  and  nearly  atrangled  her; 
that,  in  resisting  this  attack,  her  neck  was  severely  bruised  aad 
her  wrist  sprained,  and  she  sustained  other  injuries,  and  that  thii 
occurred  in  the  presence  of  their  eldest  daughter,  then  ill  in  bed. 
and  in  a  very  excitable  state.  10.  Rejected.  11.  That  Lord  W«, 
well  knowing  his  wife's  affection  for  her  children,  in  order  to 
wound  and  harass  her  feelings  as  a  aaother,  and  therdyy,  if  pot* 
sible,  to  drive  her  from  her  home,  prevented  her  altogedier  fnm 
interfering  in  or  superintending  their  management  and  educatioo; 
that  he  frequently,  for  such  purpose,  lodced  the  «faildreB  op  iiar 
hours  together  in  different  rooms  in  his  houae  ai  Ardfiry,  noff 
particularly  in  a  room  called  the  North  Castle,  situate  at  que  ead 
of  the  house,  and  used  as  a  school-roos,  and  the  keya  of  which 
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fhfl.  went  o«t»  h«  took  with  bhn«  to  |»re¥eDt  her  from      Jxm.  9S. 

k  ^to  tlMtt  in  bi»  abe«Bca ;  alao  that,  expretsly  in  order  »^^~ 
I  and  wmoy  Lady  W.,  he  eonpelled  their  daoghtert  to  ^^^gmurt 
■teikeir  fa^s,  empty  theii^  a^p«t  and  clean  oat  their  bed-rooms, 
id  aewetiiimii!  other  rooma  in  the  boaae,  aa  those  <^  the  ntuae, 
ad  hisjasrnjhedtpeom ;  also,  for  the  same  purpoee,  making  tbeai 
ms^tebleit  and  siren  npen  their  BMid-eerFanti,  earrying  •tbeir 
rwnlriiBffcy  and  ■  otberwise  attending  n|K>a  tbem^  and  that  oioca- 
onaMy  ha- went  aa  far  aa  to  make  them  wask  the  plates  and  dishes 
b'liwraaBUery,  asid  ipnt  them  away;  that  he  slso  frequently,  to 
atieas  !■»  wife,  beat  especially  his  eldest  daughter  in  her  fpre- 
mm^  aoadbosated on  many  occasions  of  ill-treating  her efaildrea 
Boaratty^  ili  htiof^f  as  be  said,  the  readiest  and  most  effoetual 
lesnetetf:^ punishing"  their  mother,  as  he  expressed  it*  12. 
hat  whtlsiat  Nice,  on  their  way  to  Floreoce,  at  the  end  of  1839 
r  begianingof  UB40,  Lord  W,,  for  the  purpose  aforesaid,  heat  his 
daat  daagliter  abont  the  face  until  it  became  swollen,  and  the 
ood  floiaed,  and  that  when  Lady  W.  was  so  mach  affected  thereby 
ilo  fidi  imto  Tiolent  hysterics.  Lord  W.  quitted  the  room  without 
imag  or  ordering  ber  the  slightest  assistance.  13.  Rejected. 
I.  That,  npoii  many  occasions,  after  Lord  W,  had  assaulted  or 
l<4rattted  his  wife,  he  compelled  hor,  either  by  blows  or  by  threats, 
».  write  oo  paper  some  statement  to  the  effect  that  she  bad  been 
le  party  to  bkme  on  the  occasion.  14  a.  That  whilst  at  break- 
ist,  kk  May,  1843,  Lord  W.  having,  without  any  provocation  what- 
Mir,  thrown  the  contents  of  a  jug  of  hot  milk  in  his  wife^s  faoe, 
lid  whereopon  she  had  flown  into  the  drawing-room,  much  hurt 
i-well  as  terrified,  Lord  W.  followed  her  there,  and  then,  in  her 
rcaenee  and  that  of  their  daughters  and  a  maid-servant,  whom  he 
rdered  into  the  room,  began  burning  or  otherwise  destroying  her 
Mka,  aoBse  drawings  of  her  father's  (upon  which  she  set  a  great 
ihie),  and  other  articles  belonging  to  her,  and  which  work  of 
BStivction  he  persisted  in  until  he  made  her  write  out  at  his  dicta- 
ea  m.  paper  to  the  efiiect  (although  contrary  to  the  fact)  that  she 
id  given,  aod  was  sorry  to  have  given,  him  just  cause  of  offence, 
od-vfaich  paper,  after  reading  it  aloud  to  his  children  and  the 
nrraBt,  he  pinned  up  over  the  mantel-piece,  where  it  remained  for 
isand  daya.  15*  That,  at  the  end  of  June,  1843,  Lord  W.,  having 
■ad  liady  W»  in  the  bed-room  of  her  daughters  (who  were  then 
Ngf  tena  home,  otherwise  her  so  being  would  have  been  con- 
avy  to  hsa  «zpresa  prohibition),  after  using  harsh  and  offensive 
apHige  towards  her,  buffeted  ber,  and  shook  her,  and  dashed 
mwlth  great  rioltnoe  against  the  wall,  and  was  at  length  forced 
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Jak.  eg.      to  demst  from  fttrther  Tiolence  by  k\B  batler,  wIm,  abutned  Irf  tiie 
r~         cries  of  Lady  W.,  came  to  her  aMislanee,  whereupon  LortW. 

ffirfirnart.  9^^^  the  room^  locking  the  door,  and  leaving  her  locked- ap 
therein.  16.  Rejected.  I?.  That,  ia  Aagnast,  1844,  Lord  W^ 
in  the  presence  of  bis  brother,  without  any  provocation  wfaaleier, 
rushed  into  the  room  where  his  wife  was,  and,  coming  behkid  Iwr, 
seiaed  her  by  the  throat,  saying  he  would  knock  her  down  aai 
make  an  end  of  it ;  that  his  brother,  in  order  to  prevent  the  eatoa- 
tion  of  his  threats,  threw  himself  between  him  and  hia  wife,  aad 
at  length  drew  him  away,  urging  Lady  W.  to  leave  the  tood, 
Wihichahe  did,  and  fled  into  the  pantry  for  protection,  whither  her 
hasband  followed  her,  but  waa  restrained  from  further  viokiee 
by  his  brother,  who  continued  to  hold  him  forcibly.  18.  That^ca 
the  18tb  September,  1844,  Lord  W.,  at  Ardlry,  ezpreealy  in  ordar 
to  diatress  his  wife,  had  hia  son,  then  about  three  years  old,  aai 
unwell,  taken  in  an  open  boat  in  torrents  of  rain  acroaa  an  arm  or 
inlet  of  the  sea  to  a  cottage  belonging  to  Lord  W.,  called  Proaped 
Cottage,  situated  on  a  promontory  opposite  Ardfry  (and  fiiiai 
whence  the  infant  was  brought  back  in  the  evening),  and  thil^ 
when  Lady  W.  was  deeirous  to  be  with  and  attend  upon  her  aaa, 
who  was  taken  ill  in  consequence  of  aoch  exposure.  Lord  W.,  ia 
order  effectually  to  prevent  her,  ordered  her  and  her  maid-aertaat, 
about  10  o'clock  at  night  (the  weather  being  atormy),  to  goto  the 
said  cottage,  in  a  small  open  boat,  and  where  ahe  aod  her  i 
were  compelled  to  remain  for  about  a  fortnight,  with  no  ] 
whatever  to  attend  upon  them,  save  to  bring  them  their  meals  §nm 
Ardfry.  19.  That,  in  September  or  October,  1844,  Lady  W.  weit 
to  Paris,  and  resided  with  her  parente  there  for  seveiml  monlhi) 
and  on  the  31st  March,  1845,  she  returned  to  Ardfry,  when^mrtii 
the  19th  June,  when  she  finally  quitted  her  husband's  hoiiae,  Lead 
W. still  continued  his  violent  andcruel  conduct  towards  her;  that 
ahe  waa  constantly  deprived  of  the  society  of  her  ohiidrtaf  who 
•were  kept  away  from  her,  locked  up,  and  that,  aha  waa  hafstf 
often  oonftned  by  her  husband  in  her  rooms,  the  kaya  of  which  te 
was  ia  the  habit  of  carrying  about  with  him  ;  that  on  many  <fouf 
aiona,  during  this  period.  Lord  W.  came  into  hia  wife^  room,  aad 
without  any  cauae  or  provocation,  began  tearmg  her  clothea,aid 
destroying  articles  of  value  belonging  to  her,  or  kiokiaghv 
gowns,  caps,  or  bonnets  about  the  floor ;  that  on  several  occaaiom 
he  also  tore  her  cap  off,  and  then  pulled  her  hair,  atruck  her  in  the 
face,  and  seized  her  by  the  throat,  until  she  screamed  with  pain; 
that  he  also  deprived  her  of  her  papers  and  poeket-book%  and  all 
the  articles  belonging  to  her  which  he  knew  that  ahe  moat  Ti4aai> 
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iMtk  hb  eTcr  restored.  20.  That  in  May»  1845»  whilst 
»  wwe  at  Ardfry»  Lord  W.  went  to  the  door  of  the  room 
vAj  W.  was  sleeping:,  and  burst  it  open,  and  leaving  it  so, 
m  both  the  windows,  and  having  polled  off  all  the  bed- 
jom  her,  flang  hioiself  on  the  bed,  and  began  to  throw  his 
{  legs  about  in  a  violent  manner;  that  Lady  W.,  being 
ghteoed,  made  several  attempts  to  escape,  but  was  pre- 
j  her  husband  from  so  doing,  and  also  from  potting  on 
lier  clothing;  that,  after  some  time,  about  6  o'clock  in 
log.  Lady  W.  contrived  to  escape  from  the  room,  on- 
[aave  aa  to  her  night-clothes),  and  without  shoes  and 
I,  and  ran  down  stairs,  whereupon  Lord  W.  followed  her 
rge  stick  in  his  hand,  with  which  he  threatened  to  strike 
t  Lady  W.,  in  order  to  escape  from  bis  violence,  rushed 
houaemaid's  room  down  stairs,  and  having  bolted  the 
ide,  she  informed  the  servants  in  the  room  of  what  had 
ice;  that  Lady  W.,  from  fear  of  sustaining  further  injury 
violence,  remained  without  food  until  about  11  o'clock, 
icted.  22.  That  about  6  o'clock  in  the  morning  of  the 
p,  1845,  Lord  W.  came  into  his  wife's  bed- room  at  Ardfry, 
st  in  bed  there,  seized  her  by  the  throat  so  as  nearly  to 
her,  and  with  such  violence  that  the  marks  were  visible 
erson  for  several  days  after ;  that  on  Lady  W,  screaming 
igh  pain  and  terror,  Lord  W.  loosed  bis  hold  of  her,  and 
oom,  but  lodging  the  door  after  him,  so  that  no  person 
ave  any  communication  with  her  until  about  2  o'clock 
ftemoon;  whereupon,  she  determined  to  quit  her  bus* 
lonse,  and  did  so  on  the  following  day,  and  joined  her 
it  Paris,  with  whom  she  has  ever  since  resided,  apart  from 
mnd.  23.  That  some  time  in  1825,  Lord  W.  contracted 
treal  disease  by  an  adulterous  connection  with  a  woman 
^  and  applied  to  Sir  C.  H.,  M.D.,  for  the  cure  thereof,  to 
9  admitted  the  cause,  and  being  so  infected,  he  communi- 
t  disease  to  bis  wife,  who  was  attended  for  the  same  by 
•,  and  under  which  disease  she  was  a  sufferer  for  a  very 
ible  period.  24  and  25.  Plead  the  commission  of  adultery 
W.  in  1831,  1832,  and  1833,  and  soliciution  of  chasti^ 
tioidardayin  1839. 

dmul  Articles  to  the  Libel  were  brought  in,  on  the 
Lady  Wallscourt,  pleading  as  follows  : — 

il  oo  a  Sunday  morning  in  the  summer  of  1843,  whilst     Additional 
\m  .w«pe  at  Axd(wj,  Lord  W.,  without  any  provooatkm  Articles. 


frMMOMlMa 
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JTaw.  91      whstefvr,  locked  Lady  W.  (u  Im  aftMwtrdi  adviittod)  in  tar  M- 

mom,  and  oUiffed  her  to  remain  without  hreakflMt  ofTeAvehiMlJI 

^^rTT\/'  for  some  hoara^  when  ebe  was,  onknown  to  htjftd  W>,  lihawim 
therefiom  bf  Margaret  Joe,  a  donetlie  serraat;  apoa  whMfj 
Lady  W^,  beiof  apprehensive  of  farther  violeaoe  froan  Loi4  W^ 
betook  herself  for  sheher  to  a  wood  near  Ardfry;  that^  <i»lll 
next  morning^,  after  Lord  W.  had  ascertained  that  hie  wife  bid 
been  released  from  her  bed-room  by  Margaret  Joe,  be  rtquettsd 
the  latter  to  follow  Ulm  into  his  drawing-roow,  wlie(«  thi^  fyM 
Lady  W.  seated  at  the  piano ;  that  Lord  W.  therenpoD  be|(te  lil'a 
passionate  manner  to  aceoae  hia  wife  of  attempCtn|^  topobotf  bit 
children,  and  at  the  same  time  placed  hie  clenched  ftata  ag|aiait 
Lady  W.'s  chest,  and  pressed  her  hard  against  the  piano,  and  wbes 
ihe  attempted  to  expostulate  with  him,  he,  in  an  angry  and  pes- 
sionate  manner,  peremptorily  bade  her  hold  her  tongue,  and  di- 
dared  that  unless  she  did  so  he  woold  dose  her  aaoath  and  atoptrir 
breath,  and  that  he  thereupon  laid  one  band  orer  her  month  wiAl 
with  the  other  he  beat  her  on  the  neck  and  throat,  which  MR 
thereby  discoloured ;  that  Margaret  Joe  attempting  to  inteHhn 
and  prevent  further  violence  to  Lady  W.,  Lord  W,  began  aboifaf 
her,  and  as  she  was  leaving  the  drawing-room,  followed  her,  mi 
forbade  her  in  any  way  again  to  assist  Lady  W. ;  and  aboot  tiM 
aame  time,  in  order  further  to  harass  and  annoy  hie  wife.  Laid  W. 
deprived  her  of  the  attendance  of  her  oirn  maid-eervant,  mef^ 
ing  only  for  a  short  time  in  the  morning,  and  gave  directions  tM 
no  servant  in  the  house  should  attend  her  after  9  o'clock  in  tie 
evening.  2.  Rejected.  3.  That  (with  reference  to  the  11  tb  arti- 
cle of  the  Libel)  Lord  W.,  in  1843,  in  order  to  prevent  Lady  W. 
having  free  access  to  her  children,  sent  them  to  Prospect  Gottife 
(mentioned  in  the  18th  article  of  the  Libel),  and  upon  an  oeeanoa 
when  Lady  W.,  accompanied  by  Lord  W.,  had  gone  to  the  eetlifB 
in  order  to  see  her  children,  he,  npon  the  nnrse  declaring  that  it  wm 
time  the  infant  (his  son)  was  put  to  bed,  immediately,  and  wfilbert 
the  slightest  provocation,  ordered  Lady  W.  to  leave  the  eoltaf^ 
and  took  her  violently  by  the  shoulders  and  expelled  her  that* 
from,  and  that,  upon  another  occasion,  aboot  the  same  time,  httf 
W.,  accompanied  by  ber  husband,  had  gone  to  the  cottage  to  •■ 
her  children,  and  ber  shoes  being  wet,  she  had  taken  them  oiF,aii 
sent  them  up  to  the  steward's  house  to  be  dried^  when  anddtalfi 
and  without  provocation,  Lord  W.,  in  a  passionate  manner,  dh 
rected  her,  just  as  she  was  (without  shoes),  to  leav«  the  cotHgii 
and  Lady  W.  was  compelled  to  remain  outside  the  cottage  ftr 
some  considerable  time  in  the  wet,  witboat  either  shawl  orebes^ 
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4iiiilU«om*winpffocfirad£roMtiiest«wird'blHiaM.    4^  Thai      Xiy.  sa. 
e  ttdiaHannM  eoantctioD  pltaded  in  tke  24th  •itiol#  of  iht  Libel        ^— ^^ 
MVMMxd  mboQt  the  year  1829,  m  Lord  W.  had  hiiaaalf  ad«   ^^^ISmmrt' 
atla4  in  an  affidavit  made  by  him  on  the  8(h  April,  1846,  and 
M  indie  CkMirt  of  Chaneery  in  a  suit  there  pendinf^  between  the 
■tiei»  and  nbo  to  Ih-^Heathcote  and  otheni. 

Theae  Articles  were  admitted.    On  tlie  27th  Novamberj  June  19. 
U69  tbe  cauae  waa  allied  to  be  under  treaty,  and  on  the 
kii  Daeembcr  it  waa  alleged  that  the  treaty  waa  at  an  end 

A  Respontive  Allegation  waa  now  offered  on  behalf  of 
Md  Wallaconrt^  which  pleaded  as  follows : — 

J.  That  Lady  W.  it  the  only  daughter,  and  tince  1833  the  only     Responsive 

rriring  child,  of  Mr.  Look,  a  gentleman  of  considerable  for-  AUegation. 

nc.    2.  Counterpleads  the  5th  article  of  the  Libel,  and  alleges 

Ml,  soon  after  their  marriage,  Lady  W.  began  to  treat,  and  be- 

una  in  the  Imbit  of  openly  treating,  Lord  W.  with  contempt,  con- 

mnUy  diaregarded  and  thwarted  him  in  hie  views  and  wishes,  and 

wnplalnad,  though  without  any  reason,  of  what  was  done  or  pro- 

ded  at  Prospect  Cottage  or  at  Ardfry,  both  with  respect  to  fur* 

tare  and  meals,  and  that  she  was  in  the  habit  of  breaking  or 

ter&ring  with  the  rules  and  regulations  made  by  Lord  W.  for 

ta  management  of  his  domestic  establishment,  and  especially  at  a 

ler  period  with  respect  to  their  children,  and  gave  much  trouble  to 

la  servants,  who  oftsn  complained  thereof ;  that  she  was  also  in 

m  habit  of  greatly  exaggerating  facts,  and  making  statements  in 

te  preseoce  of  her  children  which  she  and  they  knew  to  be  con- 

ary  to  truth ;  that,  in  consequence  of  such  annoying  and  unrea- 

mahle  conduct,  disputes  or  quarrels  frequently  happened  between 

mOf  and  Lady  W.  would,  on  being  remonstrated  with,  become 

Hy  pnaaionate  and  leave  the  room,  and  falsely  represent  to  the 

aid-eenrants  and  others  that  Lord  W.  had  ill-treated  or  insulted 

jfi  that  Lord  W.  never  did  treat  her  with  cruelty  or  use  any 

aleaca  towards  her  beyond  holding  her  by  the  arms,  or  otherwise 

■training  her,  when  she  became  in  a  passion ;  that  she  has  fre« 

lently  on  soch  occasions  used  angry  and  insulting  language  to* 

urda  hiflSy.  oalling  him  names  and  abusing  him,  and  sometimes 

t  and  aeratched  and  kicked  him,   and  endeavoured  further  to 

gimvate  and  provoke  him ;  that  after  such  disputes  or  quarrels 

mover,  they  were  mutually  overlooked  and  forgotten,  and  Lord 

\  gOBcrally  treated  his  wife  with  consideration  and  affection. 

^Xlint,  after  such  quarrels  had  occurred  between  them.  Lady  W> 
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Jav.  9^4  fr«qaenUy  arknowledi^  voluntarily  thml  tlie  had  bM»  lobtanit 
that»  during  their  shMnM  fron  e»cb  other.  tlMy  0Qweifp»iidi|i 
the  moal  affectionate  terma,  and  Lady  W*»  itf  aotffa-  klt«%  M^ 
knowledged  that ahe  had  been  to  blame  and  had  givtn. «»«••; of 
proTocatioD  to  her  hatband,  and  promiaed  to  avoid  gmiigYforf^ 
profoeation  to  him  for  the  fntiure.  4.  Thaty  aftar  tho^.bii$h-4t 
their  two  dauf^htera,  in  182?  and  1829,  Lady  W,  waa  in.tbo  haM 
of  paeaing  many  rooatha  in  each  year  with  her  paranta  at  ?aijf 
and  elaawhere  on  the  Continent,  whilst  Lord  W*  raaidad-irilhhil 
children  at  Ardfry.  5.  That,  in  eoaaequaaoe  of  aad»  aha^pni  ri 
Lady  W.  from  her  baaband  and  childran,  tba  ii|ai|agiai||9at  994 
education  of  the  children  neceMarily  dpvoUed  ^9f»  biaif..a^|a 
we^l  when  the  came  to  Ardfry,  as  when  Lord  W.  with.hia  alnt 
dren  joined  her  at  her  parents'  reaidence  at  Paria  or  elaawharaiOf 
tbe  Continent,  Lady  VV»  continually  broke  inuponaad  laledM 
with  the  rules  and  regulationa  which  had  been  laid- down  hy  Loid 
W.  for  his  daughters  in  respect  to  their  studiea,  draaa,  and^geaml 
conduct,  and  enoonraged  them  in  disobtdieaoe  to  ar  aegleet^ 
such  rules;  that  she  also  frequently  disturbed  the  iDfaBt:bpyfiai 
its  nurse  during  its  sleep  or  repast,  and  acted  hoth-wUh>reipeit,M 
its  food,  clothing,  and  being  out  in  the  aitf  in  a  naaaaor  aonl^if 
to  Lord  W^.'s  expressed  wish  and  desire,;  that  aoch  bar  coadaalja 
respect  of  her  daughters  and  inftuat  often  led  to  diapataa  and^ 
agreements  between  them,  and  in  coose^enoa  of  auqhcaBdiict,aai 
to  prevent  Lady  \V.  disturbing  and  interropting  her  danghtn 
M'hilst  engaged  in  their  studies  in  the  room  called  the  North  Castle 
at  Ardfry,  and  not  in  order  to  wound  and  harasa  Lady  VV*^liBf^ 
ings  as  a  mother,  as  falsely  pleaded  in  the  11th  article  of  thfr-Lihsl^ 
be  often  locked  the  door  of  the  room  (which  waa  a  Javge  and  eoi* 
venient  and  well-furnished  room,  and  used  aa  a  acbool-jwwi) 
during  the  hours  of  his  daughters'  study  therein ;  that  Lady  Wn 
notwithstanding,  continually  endeavoured  to  get  acce^.  tQrA^ 
daughters  during  their  hours  of  study,  and  to  hold  coianowiiM 
with  them  by  various  means,  as  by  letters  and  aendiog  nunsigpl 
or  passing  pieces  of  music  under  tbe  door,  or  making  aigns  by  tb^ 
windows  from  out  of  doors,  and  Lord  W.,  in  consequence,  ocdarsi 
the  lower  shutters  of  the  windows  of  the  room  to  be.closcdi^& 
That  Lord  W.,  who  was  extremely  fond  of  and  affectionate, tg^ 
wards  his  daaghters,  and  allowed  them  every  indalgenca  .OVt^ff 
the  hours  of  study,  with  a  view  to  teach  them  to  be  oaefui  to  tJ^ff^ 
selves  and  independent  of  others,  and  not  for .  itha  fSxpq^Jff 
annoying  his  wife,  as  pleaded  in  the  11th  article  pfthej^^.jft 
sired  them  to  learn  to  fuake  their  own  beds,  and  acrapga  aod  nviM 
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tiiylMrraiiMM,  4iid  f>«rfonn  oUier  oflftces  Dot  unlMcoming'  their  Jau.  88. 
age  aM  AmtioDy  which  they  williai^y  and  efaMifotly  performed ;  ^T^T. 
that  4MjF«ada  bi^akfait  and  tea  for  their  pareats,  and  when  at  j^llg!!^!^' 
tabkl^«4lh  then  felebad  or  aMisted  thtm  with  what  was  wanted,  to 
pMrtarttw-oeceaeity  of  the  attendance  of  senrants,  and  Ireqaently 
earrMhreakfhate  to  their  infant  brother,  hie  nurse,  and  the  lady's 
■uid^wfe  ware  aoeaetoined  to  breakfast  in  an  adjoining  room, 
hal  ^ ^tliarwiee  waited  upon  their  servants;  and  at  times  his 
daightere  (greatly  to  their  own  amosement)  assisting  in  washing 
a|p  and  pottiiig  by  the  breakiaet  things,  in  a  room  near  that  ia  which 
they  brvdcfhatad,  which  was  used  as  a  pantry.  7*  That  (in  eon- 
tim^ietioD  of  what  is  pleaded  in  the  17th  article  of  the  Libel)  in  a 
BomiBg  ia  Aogost,  1844,  L«trd  W.,  meeting  his  wife  in  the  corri« 
dor  kfadiag  to  the  breakfast- room,  where  his  brother  then  was, 
tamoastimted  with  her  for  hsTing  previously  made  a  statement 
wMcbilia  kaew  to  be  false  in  the  presence  of  her  children,  where- 
apOB,  aba  having  treated  him  in  an  insulting  and  contemptuous 
maBaer,  he  did,  on  her  becoming  violent,  lay  bold  of  her  by  the 
taemn,  wbt»  ehe  flew  into  a  towering  passion,  and  bit  and  scratched 
his  iraad  so  aa  to  make  the  blood  come ;  that  Lord  W.  called  out 
lo  bis  broths,  who  immediately  came,  and  finding  them  struggling 
together,  took  hold  of  Lord  W.,  and  requested  Lady  W.  to  go 
away;  that  Lord  W.  immediately  loosed  her,  and  remained  quite 
paasive ;  that  Lady  W,,  who  was  still  in  a  great  passion,  and  ap- 
parently inclined  to  continue  the  quarrel,  did  not  retire  till  desired 
a  second  time,  when  she  walked  away  towards  the  pantry,  whither 
Lord  W,  did  not  follow  her,  but  went  with  his  brother  into  the 
hfealcfasc-room.  8.  That  (in  contradiction  of  the  ISth  article  of 
Ibe  Libel)  at  the  time  when  Lord  W.  sent  his  son  to  Prospect 
Cottage  (18th  September,  1844),  and  when  he  returned  therefrom, 
it  did  not  rain  in  torrents,  nor  was  he  taken  ill  in  consequence  of 
being  exposed  to  the  weather,  nor  was  the  weather  stormy  when 
Lady  W.  went  to  the  cottage  at  night ;  that  the  cottage  is  a  plea- 
Mat  snmmer  residence,  and  that  Lady  W.  was  n(»t  compelled  to 
reania  there,  for  the  cottage  is  accessible  from  Ardfry  by  a  road, 
and  that  in  the  said  month  of  September,  Lady  \V.  was  constantly 
over  at  Ardfry,  dining  there  and  seeing  her  children.  9.  That  (in 
rafcrence  to  what  is  pleaded  in  the  22Qd  article  ot  the  Libel),  in 
the  apring  or  summer  of  1845,  it  had  been  proposed  that  Lord  and 
Lady  W.  and  all  their  children  should  go  on  an  excursion  to 
IValea  and  Killamey,  and  pursuant  to  arrangements,  their  young- 
aat  danghter  had  set  out  on  the  17th  of  June  with  her  uncle,  and 
Lord  and  Lady  W.  and  their  two  other  children  were  to  follow  the 

VOL.  V.  R 
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Jak.  St.  oext  moniiog.*  10.  That,  DOtwithtteDdiDgi  Lady  W^  moAj  in 
ivuvUZL  ^^^  merntni^  of  tbe  18th  Jane,  declined  goinp^  to  Tnlee,  and  mt* 
HUbflMc^'  premed  her  winh  to  |(o  to  Paris  iostead ;  that  nmeh  angry  <Ktea»» 
■ion  took  place  hetweea  then,  and  she  heeomtoff  my  paasionate 
and  violent,  he  laid  bold  of  her  by  the  upper  part  of  her  dresaiop- 
gown,  and  by  her  struggling  to  disengsge  herself,  the  stnogi 
chafed  her  neck,  and  left  marks  thereon,  as  ahe  had  herself  ad- 
mitted. 11.  That  the  qnairel  was  hi  the  coorae  of  'tfaer  day  made 
up,  and  it  was  agreed  that  Lady  W.  thoold,  iMst  day,  the'19tl 
Joae,  go  to  Paris,  on  a  viait  to  her  pareata,  4nr  n  mostk^'andil 
was  arranged  that  she  should  go  with  Lord  W.  aa  far  aaOrsa* 
more.  12,  That,  on  the  momiog  of  the  19(b»  l4or4  W«  droU 
Lady  W.  in  his  carriage  to  Oranmore^  and  the  mail  not  baviflf 
arrived,  he,  at  her  request,  drove  her  on  towards  Dublif ,  ti)l  tbcj 
were  overtaken  by  the  mail,  in  which  she  took  her  place^  and  ft 
was  at  that  time  agreed  and  understood  by  them  that  ahe'  shoafi 
return  to  Ardfry  after  a  month's  visit  to  her  parenta  Yt  PalisT"^ 
after  she  had  so  left  Ardfry,  Lord  and  Lady  W.  corresponded iM 
each  other  in  the  same  terms  and  makiner  as  they 'bn^  been  "iaellp^ 
tomed  to  do  in  former  absences,  until  the  middle  of  July  fuUuaiip 
13.  That  during  the  time  when  Lady  W,  waa  Saat  at  Ardfry^tia 
March  till  June,  1845,  although  they  had  separate  bed-xoo^iiyftks 
one  generally  adjoining  to  or  communicating  with  the  other^  yet 
they  often  slept  together  in  the  same  bed,  and  did  so  nn  thepigkfei 
of  the  17th  and  18th  June,  1845.  14.  Exhibits,  in  sn|^y  iaf 
proof,  copies  of  fifteen  letters  from  Lady  W.  to  her  hastiaBl 
and  daughters,  the  originals  being  exhibited  in  certain  pr6ieed- 
ings  in  Chancery.  15.  Counterpleads  the  24tb  article  of  the 
Libel  and  4th  additional  article.  16.  Counterplendi  tlfe  M 
additional  article,  and  pleads  that  Lady  W.  frequently  reqniiedtbs 
attendance  of  her  servanta  of  a  morning  so  as  to  lateffeR'With 
their  breakfast  hour ;  that  she  was  also  in  the  habit  of  aittii^  ay 
late  at  night,  and  keeping  the  servants  np,  who  oomfdnin^d  thec^ 
and  Lord  W.,  in  consequence,  desired  that  the  aervaqta  ffhodf 
not  attend  upon  her  during  their  breakfast  hour^  nor  aftccni 
time  of  retiring  to  rest,  about  10  o'clock  at  night.  17*  That  (is 
reference  to  the  3rd  additional  article)  on  one  occasion,  in  \M, 
Lady  W.  ha\nng  accompanied  Lord  W.  to  Prospecft  Oottag^^  t^aA 
his  child,  then  staying  there,  the  nurse  observed  that  it  shoA 
'  he  put  to  bed,  whereupon  Lord  W.  expressed  his  ideairef  that  IM^ 
should  leave  the  cottage ;  that  Lady  W.  demurred  4liarelo»'and-M 
thereupon  insisted  that  she  ahould  go,  aiid'Sbe'tb€«ik^fympli^f..mrf 

*  These  were  the  contents  of  the  artteto  after  refdrttMIofil  •    ^' 


IMl]*  CSCWBMTOHY  GOCRT^  181 

it  d«nn  that  he  took  her  riolenUy  by  the  shouldera  aod  expeUed  Jam.  S3, 

her,  iMoA  deatei  that  on  aootber  oeeasion  he  directed  Lady  W.,  t»- «^^. 

then  withoat  shoet^  to  leave  the  cotta^e»  and  that  sLe  waa  com-  WsUaoonit 
pelM  Ml  remain  oataide  in  the  wet  without  a  shawl  or  ehoet. 

Tlie  admission  of  this  Allegation  was  opposed. 

AiUams,  Dr^  against  the  Allegation. — I  cannot  say  that  Jan.  22. 
tfais  Allc^^oo  is  altogether  inadmissible ;  but  if  admitted  at  A*°"^'^** 
•U  it. must  be  extensively  reformed.  It  is  no  answer  to  the 
easeiof  Lady  Wallscourt  unless  it  sets  up  a  condonation,  the 
fNordes  having  passed  the  night  of  the  I8th  June  together. 
But  I  object  to  the  2nd  article,  pleading  the  habit  of  Lady 
Wallsoourt  of  treating  her  husband  with  contempt,  of  disre- 
garding hia  views  and  wishes,  of  interfering  with  his  rules 
and  regulationa  for  the  management  of  his  family,  and  of 
exAgg^raHipg  facts^  &c.  [Per  Cubiav. — According  to  the 
fndioe  of  these  Courts,  habit  may  be  pleaded,  though  I 
ai».AW«rtcf  the  inconvenience  of  such  a  mode  of  pleading, 
mad  that  si  opens  a  door  to  a  plea  on  the  other  side  after 
pnMieatkm.]  The  alleged  motives  of  Lord  Wallscourt^  in 
respect  to  the  rules  and  regulations  he  laid  down  for  the 
management  of  his  family,  have  no  bearing  on  the  charge  of 
criielty.  Other  articles  of  the  Allegation  are  irrelevant  or 
insufficient. 

Bagfbrdf  Dr.»  on  the  same  side. 

.^Slij-  JohuDodton^  Q*A.,  and  Jenner,  Dr.,  in  support  of 
the  Allegation. 

.:.'  Db^  liUauiNcrroiN.-^The  question  I  have  to  determine  is^  Judgmekt. 
ta  tt»  theadnkissibility  of  certain  parts  of  this  Allegation,  for 
ft  is  not  denied  by  the  Counsel  for  Lady  Wallsconrt,  that 
)^  of  the  Allegation  is  entitled  to  be  admitted  to  proof. 

Ttis  suit  has  been  brought  by  Lady  Wallscourt  after  the 
escpntion  of  nearly  twenty-five  years  from  the  date  of  tlie 
IQirriage,  and  after  the  birth  of  several  children^  and  Lord 
.Wallsoourt  is  charged  with  adultery,  and  with  the  perpe- 
mtion  of  craelty  against  his  wife.  In  the  Libel  given  in  by 
her,  itia  i^leged,  in  the  5th  article,  that  almost  from  the 
ieonmencement  of  their  cohabitation.  Lord  Wallscourt  was 
accustomed  to  treat  his  wife  with  violence  and  cruelty,  and 


ia%  GONBiSTfMMrrecMiiri  [huct. 

Jiir.  M      litk  iiespanaiwAllsgmtibo  plcfeidb  thatndie  itario'  ttifeihiM 

HUM^iiR'  br^tkresj^ctlxiitbe  vents  of  lU  eafte,: .lihft  Gtevt  cvdmI 
idem  tbe  d%hiefti  nodoni^  i  Nothiiqr 'cduldbr  infae*caatMnf 
to ^stioe  anddicitdaima  'af^ Ibgidlnght  itbai^tlK^UluiB^iii 
kbpnmaonyimdum  stage  of  tliepip«eeibi^g8(:lii£lhr«okfanlf 
niMcpxi£iBbe«siLie;i«fer  pv«miiiiiingvv)iritli''nepectDtaiMsy4adi# 
jtfiduai -ftct^ iwlieUiar  they^ingfaii'  bel t|»oiT«drra»-tffphiiiA 
/VA^oi^fOMpne^o  tbepQrtiuediptiult)iirbkiliJtpcai^(tmltiiil 
dmarlbrnserfd&j^  toi  saeintrhfttrtbd  la^rtdldwa^to-iMt  hHqped 
bjrfwoy  ufrcharge  and  bj  waj^of  expfaMiatMi  dv  dcniaLirM 
tUe  pncMcit  9ccasidii>  wh'ta  so  manf'  aodssofti^gfvaive  chaifsl 
arbimade  against  tiie  htttband^  it  caniwt  iw^ denied- tkiCHt 
latitude  of  defence  ought  to  be  allowed  tO'hial,  cbmadedif 
tiMHtthe  haeband  ia  die  party  upon  wbamtbe  WholecxfiiBse 
will  Ikll.  Bat  there  is  another  reason  why  aiafcitudff»ofidi( 
fbride  should  be  allowed  in  a  caseirof  omeky.  '  Whecpdi 
efaarges  relate  to  Mmple  vots^ « of  8e¥eritys  they  may  be^  flit 
by  tt  plea  of  greit  provoitetisir ;>  fbutivfaere  'tike  >  gia  uMi 
charge  is  fquo  mdma  iim  csondect  wat  'fnirboed^  then  JDin^ 
cenicB  neeeaaary  to  exmaaitae  with  greats  tninateneaa^:  not  iii^ 
the  facts  themselves,  but^  in  the  ieaaer^  of  severity  ehtnrh*li^ 
ft  fiither  towards  a  child  in  the  prceence  of  it8>  metlieit— 
which  is  not  necessarily  cruelty  towards  the  mother,  tfadegfa) 
under,  some  drcumatanods^  it  may  amonnt  tooraeltyg-'^Me- 
tber  it  was  an  intentional  act  of  cruelty 'or  notiz:il«i|^a(  Atyr 
might  be  guilty  of  the  greatest:  enielty  iowkttls  hiA)(di^ 
iridividuaUy,  and  yet>it  mightnot'bepoBsibla^tb  afiegtf^hi^ 
it  :waB  cruelty  towards  the  mother  ;*  whereHJf  onrdfae  atbar 
hafad^.a  fathev  might  be  gaiihynof  a  leati degtveiflof  .taiJilf 
ta.his  eh^d»i.vitb  the  lintentkm  ^(inflietbig^  oiiiel^bjiai 
the  mother  J' •  <  •'    -.:.  =  iv     r    h*-    -rfi?  .-.j-nm*-.    ty*%n  ^rfj 

Practice  of  •  In  lookiHg  at  this  >  Allegation^  >  I  lnLte44^aeiTedt.'ahMi(r 
nlmbS.*^*  that;  in  this,  aa  in  other  ainiilmv  dasefl^  itheveiiavaiVfivytfO^ 
sidel^abk  difficulty  in  the  mode  of  |deadingw  i  ^Ft^r ^basUmtk 
if  ^  you  plead  genially  a  mas  t»  be  .in  idM  i  hkbit  «if KtsfM&tl 
his  wife^rrnelly,  or,  en  tto:  other  handv'hdtdiargeii  aInM 
^prevotationy  it  always  ^wili^bettaidyn^  UtiwiolnrjnoitffMMli' 
Ibbis,  iviheH'^no^ititne  .on  pkcedaj^aded  V^m  HMt^mim^ 


xuj^V  CMRHisTOifr  eoysr.  its 

}eDend)y,^atire  debsrred  from  liiewing  ifrofii  the      J&y.  Sd. 


babit  of  the  p«rty  the  ammtu  of  the  specific  acti.  I  hate  y  |7~^^  ^ 
alwajm  iMderstctod  the  distinction  to  be  this  i  If  jo«  plead  ir«ftdMH. 
«sc^«aol  allege  a  habit  on  the  part  of  the  husband  or  the 
wai^fMiiiynki  plcud  it  to  be  a  habit,  you  are  not  required  to 
fiaidJspeBificalljf  time  ov-  place ;  but  you  subject  yourself  to 
tifii(Maiototo^s.Ooiitradietion  inplea;  but  the  cither  partyv 
dftepAwss  euuBitaipipgithe' witnesses,  if  any  thing  cmnes  du^ 
tB^btyGsid  kAerpiibli<iatioit.  i  do  not  take  upon  mysdflib 
faasuhd  ad^lcpwh&di  has  been  so  long  in  existence^  though 
i%n  anraib  of  tiw  noonrenience  which  someciincs  resulti 
fmtn  rit,-  sndl'bew-  desirable  it  is,  if  possible^  to  oonfine  the 
ehsvltesitatiiiedbd  place,  and  to  take  issue  upon  particular 


•^fPuB  eiilyimheg  obsenradon  I  make  is  diis:  it  is  no  objee* 
tsdnii'ta^iaiftai.  that  it  does  not  answer  the  whole  of  the 
ehaigeil  fflt  isteoonpetent  to  a  party  charged  io  say,  *^  Half 
otiyaar  charges  I  reject-^-J^/Cct^  proAo^b-^and  I  do  not  give 
■ffselftiifttvoiiUe  to  counterplead  it."  The  real  questioil 
ii»this  ease  is^  whether,  so  far  as  it  goes,  the  plea  is  perd* 
9eBt  tothffisme'in  the  cause,  and  gives  an  explanation  of 
thtetfact^  pleaded  on  the  other  side. 

-  I^iHnr  proceed  to  consider  the  objections  to  the  difiRsrent 
aHkds^ 

- 'Vhe-firit  artide  is  admissible.  The  second  is  that  part  of 
tki^'Alkgaitioiion  which  the  real  gut  of  the  Argument  mainly 
Aipfemdfd.  'i  have  adverted  to  the  principles  which  must 
giriremihe  Court  m  respect  to  this  port  of  the  plea,  and  I 
mill  admit  this  article^  and  h  Jbrticri  after  what  is  not 
^kbiedy  tmnely,  that  evidence  has  been  taken  upon  the  &th 
Bt|el»^ef  the  LibeU  which  was  divided  and  separated  f¥om 
the  next  article,  that  the  Examiner  might  not  be  misled. 
4Mdagh  the  pleadings  may  be  prolonged,  and  there  may 
togfeat  aecumalotion  of  evidence,  I  am  not  at  liberty  to  Admissible. 
I^jjeet'thegad  artide,  pleading  the  constant  habit  of  Ludy 
SnUtecHM  toiiltf-trcat  her  husband,  and  shew  Contempt  t6- 
laMU  hiiBp'itad«infHnge  the  rules  and  regulations  he  had 
Wlftffdbwvy^lbr'tte  management  (^  his  family,  if  a  wife 
«ia1aietf  tb^  rules  kuid-:regulation8  of  hec  husband  (|nrovided 


JPAv;  2t      f^  %!te^^^MtMimfliy  €b86ripd>o2^ {Wa«ioBia>i  to^l&as  n'Mj^ 

^^^^^y.  to  complain  of  it  '''  "    "■^•*'-'  ^.'.nf-'.'  >tH  u.  7.T>..»uri.T 

WfiUffin/ri,'       The  Srd,  4th,  and  5th  articles  are  admissible.     With  re- 

.  ^ptci  to  the  etk  ^rtfde^  I  ^V6  no  ^hndtt'MI  Ib^ivikdhelf^ 

ruK^  an^  tegttlatk«»  were  t^hl  W  'inNon^,' •Mr  tMi^ste^ 

#ith  tfie'  fitkdoA'  ^d  noik  of  f^e  'kdi^;  but  tie  Aictr  Mi% 

pleaded,  tibe  «6ittiiterplea  48^  that  it  i^  not  d^  'tid  )x»im 

ibidl  haie  htrttit»  to  try  two  4^^rie8tkmi|»llrM»  ««rliMM>{l^il 
alia«toferoeltjratiai;  at^  ti^c^diy,  wb^tlMsr  k  w^'^tltf 
bMfer  education  of  the  yonllg'  kdiissr  md  &oC^  ^'  tb«^  t>ui^ 
aPannoyifi^Lfidy WaUfl^otitt*        '  '  *      ;   'Hi>jo» 

^■*  The  7th  ifo^  8tb  iJHSclM  «re"lioi  dli$Mled  i|b/»^i* 
regard  tothe  9dii  when  I  firstf  ^id  tb^  AlWgtttkbi'^i' M 
for  a  cotisideMbl^  tbne  a  ^fflcttkjr  lO^iftHiflMMMA^fhAi  «ttM» 
ing  ttf  all  tMs  mXntM  pkadfey  r  b«  i'tto#>  oiriteraUtoll  ti 
the  object  is  to  make  6ilt  acoto^naitiM^  ftfr^lt^iv  »ot  {ileiM 
..  toaoonddtaaliott-fhezt^iheM'tfenhaJ'  I'^OH^^oig^sAc^fAmM 
ftetiiare  pl^ded  iHth  'tf#i[>'itadi  'tilil^h«^Mta,^|ibtJb  I>  Ml 
«e4ueM€^iiil6(to^^biid«nto-tt.'^-'  "' M  •••■-'•'J-  '•f-^ii  ^li  -^Jn^ 
Allegttifliito  ^TliieotberidPticl^btt^iiot  bMft'obji<6UM'i^ 

a»'Ibal»e'dlr«et^;'may>bi»'adnkittMi'-  -     ■ -"ir.i..  .M-tr.qfsiq 

,11  ili.      •^■■■i-.i..  .    '  ■;.'>..     .  './'      f);/..,i   ii    I  ffl     ill  901131 

I'.    T'l'.'     :.'      .:;:    "    ;i     •      )    I      ;../   / 1  .;'..!.•.  h  »?j  . ■  rarc.» i»d' 
T'lt  ;,    •..        .  •',.     .       ■;   t.   :    .!;    --    ,,.i:,.l.:    i,r>:Ji't».  nw  .  ^,,1/ .tjBI 

cf  I  n;  ..  i  q-t'  y.'^  ^T^^r^'^^^^TTT^^.iij  ,  tn-,:-ii,:foqq6  (d 
oj;]'i.:.i  ..;.-  v.:  '.;;:■..■  .■^».  •».  •;■-  i>iM\  .  \:itij\  u'  ii\rai{ 
.1:.   /•!     ■     '.    .I'l-.  :^.  /     r.    '!,;..    ..  .t.mIj   ^  no^T.^fj    -i-iii  ;o  floil 

*.       ■  .V  .»■        '     -  .  'i.ii:     /loo;    iiffi-.    .-.friiTijiWi 

Suit  for  a  dU    ,  Johbs  v.  JoN£a.^CiiMc.--*Th2s  ¥ias.  a  siul  for.b  diffvail 
vorce  by  reason ,  «,*  ,,*,,.  ..-_ 

of  adultery  by  by  rtasoQ  of  adultery  .by  t|ie  luisbana  agtanatiltheiMi 

the     husband  ^hich  was  met.  on  the  part  of  tiw  latter iiy  cdiargaa  oCiadatf 
wife,  met   on  ^^  ^^^  cruelty,  upon  which  she  founded  a  prayer  for  t 
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Amwco.  ,  The  f«QU  oCihe  -case  are  full j  detailed  ixi  the       f«B.0^ 
judgment  of  the  learned  Chancellor.  ,  y  j 

..  ,!ti7/  '  -  .  ■■  ■.-.■.•  .'/■.-.' 

:DMtau.i«»ians.^Tb]4  was  originally  a  suit  jnalitqted  croiJ^ft  fo^  a 
bgr^.fidi|«r<^  Jonea.ngainst  Elizabeth  Jones^  hia  wife^  lor  a  divorce  by  rea- 
4>f<afr%r  by  reawn  of  her  adaltery.  The-  Gitatieo  was  J^nd^I'^'cra^^^^^ 
served  tbe  J^lth  <if  July,  1846,  and  the  libel  of  the  huar  and  adultery. 
Nndr .frbe^^broqght  in^  consisted  of  seventeen  artides.  It  ^^8to?n™T'the 
pleMM^I^^.tnairkge  of  the  parties  in  the  {Modsh  church  of  latter  dismiss- 
5auAbr9P..Mi^pUen,  Taunton,  on  the  10th  of  February,  ^'^^^p^l^^^J 
iSSfh'tk^.i^iA.cf  eight  children,  of  whom  four  were  for  the  hus- 
itated  to  be  alive  at  the  commenceuient  of  this  suit^  that»  ^theCititSIi 
ilft^liBSO.rljie'^iHiflbandj  being  a  commercial  traveller,,  was  upon  tbe  wife, 
tiecr ifcaianuMMtb  abaentfrom  home ;  that  he  afterwards  ben  ^^^JJ^^^^^JJl^ 
ci«mha9ilKiNMnt«'iBaker,  and  then  a  tobacco*manufacturer ;  ber,  and,  hav- 
*m  mnimtllm  of  the  marriage,  the  parties  resided  tog^  himscrf^w*^ 
A^obf  Cinllftimi  Hoad,  and  afterwardsi  since  1840,  in  witness  for  his 

CtfiiN^QfiMili  Brisua^  that,  in  1841,  DanyeisHiU  WardP^'^°^^^^^'"- 
1    •  .  t     1  1  1  '"^  ^®  be  cross- 

'  ^  4mffe  ..wjithtiaem,. and  continued  to. occupy-apart^  examined,    on 


Dento  m  their  house  up  to  the  end  of  ISiU;  and. that,  dunosf  the  plea  of  pro- 
-         ,,       -..        .-r.,.     .tx  .1  aT  feswonal  confU 

tir wMleof  .that timej  E^abeth  Jones  earned  ofi an adol- dence.^. 

emns39M9re^i»f se.  with  the  said  Dangers  Hill  Ward.    The  Stmimtr.     ' 

ilea  particularises  a  variety  of  instanoesj  and  alsq  ^Hogea  tha<^ 

luring  the  years  1843  and  1844,  and  more  especially  in  the 

(foremb^  bfthe  latter  year,  Mrs.  Jon^s,  during  the  ab- 

ence  of  her  husband,  was  visited  by  divers  strange  men, 

rho  committed  adultery  with  her ;  that  in  the  summer  of 

843,  she  committed  adultery  with  a  person  who  visited  her 

ly  appointment ;  thaT' she  "raised  momes  by  application  to 

Murtiea  by  letters,  and  repaid  such  monies  by  the  prostitu- 

oon  of  her  person ;  that  in  July  or  August,  of  1843,  she 

went  with  a  strange  man  to  a  house  of  ill-fame  in  Church 

Lane;  that  m  l^ftMj  she  comiiirtted  adtilfe^  wlA  a  person 

ff  the  name  of  Lansdour,  who  had  come  to  the  house  on 

Kinneas,  and  took  indecent  liberties  with  a  person  named 

Knm;;  that  she- went  to  Winn's  house  in  a  state  of  intoxi- 

lAisn^nthati  afae  was  aiii>seqaently  taken  to  I>r.  Fox's 

Untedo  AiqykiiD;7tfiat.»}tw«b  during  the  time  <sfae 'waa  at 


195  cm/mmBWb  ommaBaiaiA         luq;^: 

JtM^^r»VMM&.^^ hitft  to  kbidiDo^4cdlga«f  IwrjaMtergr. ?!      *»-•».-     iifij 
'•.Inmiswerto  tBis  Libeli.ao  tfae  part -^f:  the  lwnibiiidL.4' 
Bt8ponaive:Adlegiiiifin  wilt  bilHighl  imhy  Umb. .J^nm^^fitf^, 

watli  gtedl4ttriieteyimMi>ttw*araljr,  and  ,h«di  C99tUiiio&(^  dhi: 
m  faHpgBtbeiwhol&ftime  tpf  Ahrfgitmitrioiaiiiafc  }p|»mwmM> 
Um^  in!i68S^Ll^.a6mniiltcd4^twqr  x^ii  piMlilol^Mii 

bjidDf[^AUurfilhalyjl&  fn*feilQd]dtheJulilDfbwiyfiiffi»)id^ 

ptfr^Mtfafliiib3aK]lBM}plK>H^ 

again  was  giiBti|Rub£jdiQMlRftr*K||CQl{^fa^Mdi^ 

l)feB^roe(|keiniodgy?/ihalfhe,wiff3ittiid^^ 
o£h^gfaiii^^aWkyi^)thift'hq(^ard«A^kb  ihfftnr  li«d(^ 
gfftail  intinaoy  «oliilltediblbtw/ienr  biin^jfalBBihiNbavid,  «l(kJMir 
Idn  b«t  aheLdedied  thtl^befaadietAVcairkd  outtiiMlilkM* 
inltitKmrMf  «qtb  Mii^Ward;;:<lt)aA  9bcibiidf  wiith  tbeknowbilir 
indfOodtkidlKrof  Jra0(i|)i^bAnd»iiitlehdedon  bonrtnliM  iUtMM 
that  tMn.  Wmd  jwdidfkb  bfitn^pNaant  iiih(eii>Mir«i Jonts  Ji^mtb 
relied  with  her,  and  vainly  eUdaairbUrcdilaipscnr^M  U|Mi9 
i^d}  0'  i-9u/<^t     }fooci.«ti4  iinibilitjij-.tbat^.ipcJbSM'.or  ISM^ii^dr  bnj*<id 
odviaieneed  a  caursttf^indecotit  iibertit8.iiviih:£MMit8iMlk 
tbeit  raiddttarY«titj;¥rfoicb«nded  m  an  adukevoiMSnterosiM 
wMi  lie[t^(diaW/ik>Febrdaffy»''18M>ibe<.wa»tigiyMbid»^^ 
^kti^do't^fe  laUtenendofilhe/stinmef  of  tbat.))9mc/ihe/iiili| 
cited  the  chastity  of  a  woman  named  Greenland.  AtOMkll 
Itbe  iatnil^j^ t^kr  indeoent'  li|l)eriiea.¥iitb:  a  *«evvaiit» mpfed 
Moore;  freqinently struck' hi* wifo»«od  forjeodiber^to ^mim 
take^menibl  and^  disgnHing .  flfirvioes.  >SQV^]?al  oiber  aBt%/tf 
OTMelty '  are  alk^ .  whiohi,  <% ;  reaaona .  vrbi^  wiH  afpM 
in  the  sequel^  I  need  not  •  detail,,  f  .XheiiAUegatjoiitrtlift 
Men%  ion  ta.  plead  that  Mr*.  JoB#Sf.lmving  ^borrowed  iMjdes 
lof  Mn  :W^rd>: was  in  Aa.JtaUt of  sendiog/hia  ^|a  tp^-m^ 
4i|ipU«ation  ^ipaHaes  :<or:  j(D<^|i^^o  .ffe^ 
^qiien%  4eolared  batdidimt  ^fO'aiKbei^riMaia^fi^jwnHkiMl) 
fiHMiiMTt«i^fhm^^liiot^nThaAll^a|ki9  tben  pfocf9d4)ilt 


B»2t/,: 
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oMMlrplcftcl  muAid^y  the  visits  6f  struige  uen^  .And  tkt       Fju*  & 
other  diarget.    It  dkgct  thiity  in  eoiuequence  of  the  ili*  jgngg^V^^M 
tfiriiMit  iif  bcr  botband,  Uie  tpirita  of  Mrs.  Joncn  became 
MiidaiMMMl,  in- file  end  i»f  18i4^  that  she  hod  reGouraeter 
dftridayfred  Ift^eoder  and  gtimubmU ;  that  these  inenaaed 
hariJaJadiay  <irbidi  wet  of  a  tnental  character,  induced  hfr 
tikemd»f  of  her  hatband;  that  in  December^  IMiyahcwae 
i«Baee«lt't»'D««:Foii^ft  Irtinatic  Aeylum^  wae  eared  end  left  it< 
ihftfe^l846!;i  thac,  e  (l9ir  daya  before  ahe  quitted  the  boai.: 
itfaali;  ^hwr  heabend  Tiflited  her  in  oomfmnjr  with  her  iisteiv 
Alb»liniftillMi-8iftith.    8he  further  alleges  that,  hairhigwsi»> 
sttltAd'UeP'firieMe'end  raUtioita,  she  determined^  in il846».tfl( 
idiiitlliatJegal^lMweedinga  against  her  husband.      ' 
^  Htk  Bi^jref  the  husband  to  thia  Allegation  consists  m( 
iAi#iiMA8i>er  radier  of  eight,  one  having  been  expongcd ; 
te^tikMdB''laPJthia  some  snpplemental  acts  of  adnltery^-^ 
wUdi'te.MNrive  had<:onie  to  his  knowledge  since  he  insliti 
maed  lh»>aflit,F''  ■  eoeaniitted  by  his  wifb  with  iDsaversfHiU 
WMtl/' wllbWillieni  Webb,  a  porter  in  his  employ,  end  e)so 
«Mrdi^ei»Mrangenieh.    Inthie  Allegatiofi^  the  huaband 
ihlif a  f  the  ehelrgea  of  cnielty  and  barbarity  end  adnlntvy 
bffonght  agoinsti  him  by  his  wife. 
i'kaW  tfiouglit  it  right  to  go  through  these  pleadingSy     iMuetintlM 
Whadb  it  appears  that  three  iisaes  are  raised  in  the  ^^^' 
of  tfae'iirooeedings  9  firsts  whether  the  wife  has  beett 
geikyof  eAsltery;  aeeendly,  whether  the  husband  has  been 
girikyxtf  adoltery  j  and,  thirdly,  whether  be  has  been  ginltf 
eifesvdty.' 

I-  Tile  evidence  adduced  inl  support  of  these  several  ebargei 
i#«etfy  TOkiihhious^  thirtyfive  witnesses  having  been  ezo* 
tUrteee  on  one  aide  and  twenty->two  on  the  others 
reasons  which  will  appear,  the  exigencies  of  the  case 
will-net  compel  me  to  pursue  all  the  evidence  in  detaH. 

BeAve  entering  on  the  proofs  by  which  the  charge  of     Conduct    of 
•iataery  ^gtthist  Mrt;  Jones  is  supported,  I  must  advert  to  p^^"'^"'  * 
li>cite*faiattmce  whicb  has  occnrred  in  the  progress  of  the 
ttMe^'andwMch  has  been  to  me  a  source  of  mortificodoA 
■ftd  Vegrefi'    'iff.  Hartley,  who  acts  as  Proctor  for  the  hM- 
band,  and  has  superadded  the  function  of  advocate  to  that 


•-'I 


f  Ki.'  1      ^^PrMlorv^bf-  ar)$tiki)ir  Ilk  «tiiie,  {MMadsAUiitiMlf  at  i|tii4% 

fa«'r^s^«d  A-Miiliie  ebciuaimitloD^  an^  dadilieA  ttf^f)ife'>wi»> 
liMice  on  theLib^l.  Theadv«rtofMuty  ^Ubnediiditfltlgliiiitf 

* '  4hi«  daiiti,  and  ai^fued  the  |>0hit  bttet  tfieJx^'ShbrdliJMdMi 

I'tfi^emiltd,  hftUfag  thaty  aoeofditig'ttftfafesidiiiifl.  pwuiiit 
Ite  had  vehdet^  faiinself  %«bl»^to.  to  ttctitiiiMd.jr>ifl#3fM 
^MMhined  at  great  length  $  inp<fad«uffi»iigithgtrt  iJiiriiniiiH 
Mf.  Havtiejr  adiAilB  thiit  h^r^pOMOtlidly'Miivvd'wCIiMtioaflli 
thd  vHfbj  at  her  inother*8'hoii8e«i|i  Tamttni/ncitt  theittfasdr 
Khily.'  In  e^eiy  poini  lof  >vi«w,  'Ms'^^^^wedivlM^caaikf 

th«  correct  snodeof  «fcrvlng  a  CICMAchrid  ^ihtiiedi|iiaariitf>dil 
itfA^therAptMirit^,  or  hie  boMtttala)  itodfttdt  t^^tteiMw 
9^ri  the  «aii8e.  What  be  <mgfat  e^dsflly  twall  4D^dkrM«*»UI( 
that  the  Betvkeof'tiieOHatloii  at%«»iioii  wairillcgaVMltrii 
Cbttit  has  n<!^  j tfHsdfction*  therfei .« ! )  Oh  Hki^bitmilkmf  4lhNril| 
this  Citation,  'Mr;<  Hartley  ^f^li'itM  iMfli  '«ti4N»(fuMNM 
hoiise^  «nd  ih'thb'eveidhgtei^iVell'W'VMtiAlMft  tiiw^  UNIi 
%attrM  dbMidn;  lit  tho  it^i^)>  H« adblw^UiicyAiy ^iffl^i«4li^ 
8heafter\>ardii  cairie  to  Britttdlj^aM^llUty  [iir«drtie^^ 
her ^x)ltrfi«g,  the  GitntioMirnUi re|fdlai4y %«^M(JOii  iMd^lfBe 
Hit  commu.  A]pp«ritms  cm  the  ISth  JaI^V  '  ne^adlfiitaliat}'  «lAM(i«il^ 
"he*w°"e*  ^'^**  t*^  thifr  «el»vic«?,  'be  ▼ifSfiMd'hei>agaitli>'th:l6e~iHtMih^M«* 
garst,  «be  being  a  pet^m  'wbcMti  ^hl»  'ihRreat^  JIftf  hflUniiNV 
%^n  before  this  basineM  begtfni  fle'aMi*dts>ifliail  he  tgtk 
visited  her  m  a  fortnight  ot*  thi^e^  ^Miw^  aftenMaids^^tiibb 
bttsiyiess  having  called  him  tky  Tauiitdn)  'ttktk^imifm»hk 
ii  dong  set  to  fnusic,  and  newri{Mpefik=fhMtt'4iaaW^4hlif; 
that,  at  ai  later  period,  he  Bceo<Apiit$edl'l«i«tWBMlb(ripal 
Vhen  he  is  interrogated  in  teftp^M^to^thtft'VMtif^te^M* 
iers  himself  tmdei'  his  t>r<^^^{MiLl  <MkkV>M»ta0|jli|ib|i 
answer.  Niiir'I  wish  not  to'be  oMttri^Mfn  c«)^)Mtfc|^^ 
and  I  aHude  to  it  m^e  on*  ao66afit^bflJtlfb>)»rliblfidiMitf)A 
"Cafort  than  on  account  t>f'  «hi6'<  indftKAttiil^^^^jMt^  Mfd^r 
ik im^dgat^,  Mrhevh^frhe iAA^nM'- S^idt^M^^^ttklMMk 
MSfbtft^'to^hftve  a'  '^ong  fehlt^#ft1if4feflfctut[boi  ^yUm; 


flMng  to  Ih0  JkMfl^irltlHil,  when  the  fly  cmne.^ppomkA  the       Feb. 6. 
Atti^Aa  prapottiio  gp  over  to  Bath,  as  they  abould.  h»  i^^TliMi- 


that  beMbd  she  need  not  be  afraid  to  trast  haiv  ' 
telfrifftblijiii  ^  ihM  hrdid  Uke  her  by  train  to  Bath ;  tli$t 
Aa^^fOikAeaUJgietiligr,  and  that,  on  her  going  into  a  bed*ixioio 
iff9i3i(lljif*lnead4hei«Biaindcrra9 it  ia negatived*  Inansv^efei^  His  plea  of 
MroMTf itelbe  firatpiNrt  of.  this  inUrrogatory,  Mr. J]attle|r  ^^^^^^^ 
an^tfuit  hitiobjoct  in; going 4o Bath  with  the  defeadai\|  w«|i 
jrf^jiwiilc  nt iiil  ■nntiire»«and.  then  he.deni^»tbeothar  ciRCnuap 
fltanocftO^ivatvAiBnnediately  with  the  charge  of  adultery ttr 
Iherddiii^  Abeaidialimitly.  ■  Mow  h  iai#,,9ii^ular  anw^erdo 
fMlu^^Artutbit object ^wb8  ooQ6deQtiaL  .,  What  could  Ui^p 
pdmSskjih^ ttOttfidontifilAietwem.Mr. Hartley  andthfttfterw^ 
]<db(ifliiteainriMedit»bi9'€Uenti^  Itia^a  moetanroneQuajnqtipfjb 
itJaJsprreo^jthc)  bettei^  thatxa..porsQ«bi^ieA- 
otfal/proteotion  >  fpp  sny  eooPununlcatjonA)  iiHit 
^lvftlicft^apttdi«nlv  ImliVYilh  tL  penson  opposed  lo,hiairl}eill, 
fMrfinM  oodimtHedly  ifi.tpplicalaDQ.had  been  made,  &o  m^tfir 
i^iWtiWlipMwillHe  andr  distjnf^  answer  V»  the.  interffcgalpiiefii  t 
«hf  aU  hmt  Mftfiired  av^cb  W  bomade. .  JiMn*IiarUi^.^Sat^ 
^nlMielMiqggffiti  th«ttbflre^i4  another  suit  pending  in  aiCpnilt 
']Qf43cmi)mi£ii¥ri]  .illaw4ftes tbataffect it^,  iMr.UurUe^^f^ 
alli^«niRl'ficM$d«9tfu4f''badr^^  .TJkwii  might 

^jffm^iJff|Sf4lKl^buttwh^hadil  tp.^wit^  t 

-filfi^^ltftfOlrTrMy'tPngna^  U^^ 

fsd  %lft  ym-iAell^r  ^uraelf.by  it  froun  :t^  ifjteriroga- 
9iriiril}u«it«IM8!^o  pitsgod  frqm-Mr.  HfinWjr  .tp  jiiUip. 
s^eblcCiflMXMlUM  lihatithe  pi:aclipeioClhis,€oiAn{9)>Qqld 
M mpfattwieAiftviQlatcNi  [The. learned jGhai^QeUpr readj^x- 

I  tojhiny  tWi«ep^KtA«ltO:a|iPldd  be  read  which  w^o^td 
•ihlv^katjlheyvjtirewrjtuii  duringia^negoU^tion  whi^h^w^ 
cgORW^flinibHwiB^ithia  defendant  andher  husband*  M,  effect 
cUTitqMitfaib  .urithpHt,  Qommeofiing:  the  preset  suit-/.  J^e 
jjtiit  hrt  tetley  jiwth.fr»nn..tb€i  hMsbaud..and  .iji^,  .d^fendnnt^ ; 
^KfoalM  Mtegaii«Miitb|3,iClolibe8i,and  mu^Ci^i.Jthfjt  be)^i|^;^ 
iMitMi rdlfoi¥kn|»:  a|^  i|  ¥ra$.  by  directioffi  pf  bes.hushwd  Jie 
.iilll(dief9»3^i<^Wi«  ^'^^TPiQely.jdesiirooa  to  heai;  any  j^^pW^- 
HiMfdCfrlNilf /i««9Niiio.«ie  40  e;Ktriiprdinary>    JUet  a^  .p4Hii|^.  I^r 


140  eOlMBVOHY  CSf^mW»rO%.  IHuL^. 

FrtL  d.       a^biiMM  to^aoMdit  thetdmiwi  iriHiatiDhs  mmMAtk^ 

adultery ;  I  have  hardly  ever  known  a  case  more  groaii"!^ 
charges  trenitpectBd'^aiid  <«pprdi^eek  loiikrfciMh  ^UmMej, 
Maid)'wre>dxA^nwp  l|]|de^  fais  i^diiiii.  t'^ifiMmSiavtlegobaii 
tibtR'fionMiaf  wJtll^  tii^ivutae  ltiid')inldkM8iol)«k6:*QMvt^j# 
ipoald Ha^knmrn tlhat'it'iraft«4i'tlHr<d''abl^ptUi  fvn  JpM 
to  ^aintaifi  ifrwi  all  'coanduicUtifOT^iUKflli^'viiM  ol^fab 
dimt.  AU  Coavts'MgipdMjbikhHicbmmimiMM^  ynj 
ini^refe— kinld.  •  Any  ti4lnmiinieatimii'wWebYti|e:fidi^^ 
lif  one  party  Kiw' with  sfavcy  op|NittdNDtfaim.w'tii«L.cnK 
ia^mtreiiMi)^  irtkpMiMkind%f  rIatfa9iBodcriMtMii<ai«iid| 
fbirindQceneBtS'to  o6lhidoBr.idd!?CM:iiiidnroe'ftr»r«0uMQi| 
tiiatf  do'what  w6  wiV,  edi«mnr«i&«oiiiiiiriiioe.wtll»boeiiq 
bi»t>ihe Judges •xt^eott*  l»rii8htodrin!tli«far  struggtottipMl 
tlMt  colliMion  and  ootiiih«iiterlby^ 

who  practise  in  l(he€^vti>  >it  •i«^l^iMtt6ri0f 'llietiMBM 
jnstieetoproteota  he4|flesiriifd(undeCMbid*wifti>1VMti(bilf 
entaligled  in  the  mmMim  of  a)(teKtttAiii>  oppMietfV/sindftU 
ttpnioklce  polkites  }iislice>  af^ili  ^iv)^<soQiw;''whl<^iJoi|ll 
trvtsr'toAow'hia  deao-iandiicifitt^iiM^9Maiiiu^i''j  '-.Hi-ofrA 
•  *  f  hate  dilated  m  ih^ie4ietv%eoiariri  kiU'^deteiviiMtii 
aet  tnf  fhee  against  inch  IwDtejr^of  fvaotioei  >Ittakia  .a^piii 
wM  a  pleasure  ill  thisrrCinirl,  'ihc^l  attvwnxiDoa  «o  mliflM 
its  p^ri^  inrriohtew*  f 'aBt<«(flHiigttoMiei^ertlwt;<ifi^e3^ 
iant  bstanoe,  Bie  drrfatiob^'ik  tM  retuhnofJearMfeasMs^ir 
iglwrimed,  and  to  accept ^th^iatMM  tHiieis  Msciilanlef^hii 
oAeredi  that  it'oecukted'ia<4iiaficnd«ivoli9a<'«»''e€)M0^tfl 
amicable  separation^  but  Mrr'Hariitey;  tasi  H^ipk-iaiibirf 
espcrienos^  muat  hwve'^lBnowfi^thdt'itrrwas^itbetiPkiittaririi- 
die  agent  of  the  n^fe  lhst=  he  mgiitvto  iiB9e  «a«diaanDiaM 
personally  witir^  and  siot  !wkl&(thr)<wMrihffrselfi<  i^MM 
HarOe^.'^Wlth  the  agent  i>iicUilr|oomnMraibatou  b-1lMll 
was  no  Proeto^' tfied.>^<Btit^«lfy'teoMihMoate<N^k(r4fl 
wife?  It  might  hav#leidf!fof«xtraMriiii}ii8lidepWlf^ 
ttee  it  has  mwd^^tt^  lindk^mkkiiietaritidtteuMhtgtttVm 
whoUrevJkfonce;  ind^^fvi haa#ie9mM thaitiatliadlM* 
affMtedib3rtfiT6  interferaiitse  ^wili  tfte  ntrift9««|o-«|osifitblre 
quidiU  the  wti0iriproctediiigtn£{9||r«  BaMifeaAB^Uli^ 


mUi 


CONBUIORY  OP  BBU5TOL. 


141 


oi]  r  iftiBtgliC  hav^bceo.'    Mr.  UMtley  MiMt  hsvt       fm^(^ 
kM)r^iluitTtih^OQnrtct«DiirM  was,  aottoeomxttiinicatainUi  j^^" 


rUriiBdMib«nittd«itlii«.|ioiiit,  with  ratpcct  to  the«fs^ 
dalofti.'Mr -the  eante^  from  tbe  Uainlity  that  the  evid«ica 
•gtit»rtlft**afe  might  liave  bean  aflRm^ed  by  thia  proottiU 
m^  «kI  JLikuDi  great  aatisfiustion  ia  atetiag  that  I  do  'Sat 
difalfcv  jiiilii  n  :haa  faaen  poUwted  at  all.  Thia  has  mighol 
rmj  ondirmthniie.  I  think  the  prooeedkig  unprofeaftonU 
aniiimpoaparci  bat  it  vaa  not  in  die  nature  of  things  that 
Mn-^Jodeaconldofwreoasa  the  case  against  Keiw  ^I  think 
iha:yroifcsfeadBlta{y  hare  not  bceaafecteA  by  this  iBapiapar 
»<whioh  night  have  ltd  to  very  groat  pc^atka 
I  to'tfoaohery  agamst  Mrs.  Jones.  I  abstaiii^ 
doing:  moro  than  monishiDg  Mr*  Hartley)^ 
klmiihibiBato^eonsidcr himself  monisbtd to  abatsio  fhtm 
rtloTjiKnai  g  and  I.give  notioe  that^  in  the  event.Qf.atiy 
ifinMtatoraeibetveon  a  ProttiHr  for  a  .party  proeeedingv 
HDd4>0ipMty>  iwutaiikd  a|gsinst»  again  taking^plac0>  I  will  au» 
pepdhthoAwctof  gnil^of  sach  conduct,  be  he  whoho  nay^ 
Another  eircnnistance  haa  occurred  ia  the  progress  of  thb  Ditcrepanq 
iriU  brk6y  .dv«rt,  httM  proeeMUn^  to  J^^^J"'  ;«;«j; 
the  evidence.  Fssiny  Wade :  waa.  examintd  laa  nets. 
bttfiitho  pkaa. given  in  by  the  husband.  On  the  Libel^dha 
appkeitOitoiMidndeotnt  aets  as  passing  betweeniMn*  Jones 
tBdrMr.' Ward,. and.  to  her  belief  that  such  acts  resulted 
ipfltliokieottmissieiiii^  adultery ;.  bist.  she  dtstinctly.'deBsed 
bav9^  !witfM»sedaay  criminal  act.  She  saw  that  which  Ae 
liadriso-doubt  led  to  criminality,  but  she  deniad  having 
avy:octthiit4iraa'Cciniinal.    On  tho  seeood  plea, 

I  aDieyo-witncas  of  an  act  of  adultery  charae^ 
I  by  cireumstsncea  of  ao  extraordinary  a  nature. that 
it«ilkl  not  have  escaped  her  recollection.  Without . qua*- 
liiiiirtg  the  good  ftsth  of  thia  witness^  I  think  the  safest  wiy 
iaitoS  ahsdc  by  the  masimki'  law,  jtohrr  priart  ^raiaaa^ 
atfdiataadian  bttirfirst  .d^poaitkm-;  therefoe>  I  hold  Ihtt 
thaitofiadOo  direct  evidanoobjiriEBnay  Wade  of  adultery^  r^j. 
'  vIf;nov  peoeeed  to  the  iaaas  -of 'evidence  whidi:has*bete 
lnitaght>rorwiafdv«a  siJistsntiata  aha  ^hargns  ofi  adobery 
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Jonefy  Jonu.  divers  strange  men  ;  and  thirdly^  with  William  .RTittAlf  A 


^$p%)0^ieMi9noi/l?fttiiw^  Wt^idiUslqioib  tfailnliK^oiifiiifc 
MMt  <fo  Mt^a»)«wiiiufitcano9ift^imto<ffndr^  an^diir 

itdlkmit  ^^djlMfli^om  I4ingiiag0»aptfy1^e  i^tpulfblcsia^ 

bl99#ndrf|h0«e^^(fir)<C»1in»  4tllllx«b0rlw«giiiil|tf^ihilbif>0faRr 
•M99gy  jftu^iiglia^^  ^iftM»9S^w^(^^3«Mg[6t]^uMl  him 
heard  Mrs.  J<NPM|i«fK9(  kidM^MitmAtlb^QS^A^i^gmngf^^''^ 
MPPi^M##^«0m«^iM(ttl4t(MeWr}  )lot)i9(f)^tMfiqrtofdhHipioi 
^  ,%rliKit|M<f8  ,ii)i^jriMA^«es  f^HjP^aiisE^iiteK  h^  f^tikafM 
AJtllfiiht^i<hiPbvk;cjftrpf))lMir4ii^^     ^mifbt^ 

#fir>HyMWi|lo1fiitttbft>k^ff  flddi<»f#clft3dwiiidtewMlliirttt 
Wt¥A4liM)t%Mtk  l#r41|f>^Tthbtff»^fwikd><ttelicrujfjaiJl 

4)^»  4%iil«iiqdiot.)||«M£  ofljaBflihpifffltefecfititrifliiiiiiMriW 

il^pf^n9tteilM%>iiMf!bxk«dbfiK^^ 

JfiilbM^^  lMj)NO(kAniMt«iri4$^ri8  eesmiw  df^ms  9fbl0 

tibs*  Joaic^fi^Bmi^i$l(«)^iidjl0l»ifc^i0bi^  <Mmli9fflifiliil» 
^lirni^99  4|nf|^|^r^;ii|.<«iiy|M?l(4(tihi4rt:  yd 

The  last.q^ir^  i^  tlvit* -pff^^Mtowjif  lritflf>KiUiBinoH4b 
^ A'  » >     ti^)p0ri#9u.ai^<]wo^.thq  w$xmii«9ltp 


%io*  MiMi  tlM  #tf«  bMMt'tifp,  «h«  do«»  AM  ednfihe'ffWlwrr 

•dil q^Alwr  httsb^na;  ftnd  ]^rtfy» the  Cbiift  to^  gvi^t l«» 
kdfvote  oo  €iro  gnwrnls^-the  erAelty  and  ^ditlliBry  of  1i6f      Charge 
teUnaji.  Mttijr  witneMes  were  ^amined  <*i  the  c«Mtfge:<)r  J^j;^^ 
«le)tfyv'tMit<fiwieanied  Counsel  who  so  abhf  condaeied  tftft 
diiiiiMigairtkr  die  pteseore  of  neoetdtjv  was  obliged  td  gU|^ 
iS'U|i'SB  .mMnabley  and  therefore  it  is  not  neoessary  forme 
toicMev  liffbofiti    If  I  were  to  do  so^  I  must  say/  unhMi. 
fctttig1y>t^iew  ia* »» 1]l*(treatinent  profed.    If  it  Had  beeft 
fK»MI;ftei«^ld  be  Tia  excuse  for  adalMvy  by  the' ivffti, 
^arkd  Uioiil^itaaveisdaght  her  remedy  in  the  purity  of  Mr 
4ondtfQ|^«|0ib'tiiO'C0ntafiiinMition  of  her  persmi.  -■         -  '<^ 
sioj  iMdbHilqtliii  ii»foge»  to  the  other  charges  tiiade^a|faiAs«ftl% 
teabuMj^^  tM  bov^vep  'galley  a  wifo  may^be,  tiM'law,  tft 
Uudniecpmft  ]fi*ith««e  C<MittfV'would  bMhugulHy^ha^BMft 
1hmmtlf09lMf.  ^^Ihtt^bw^niviiiecltNie  evMe»etolie^d^hf%& 
AM«afldM«9SfactteU!b&il|ge^wM  i^i*eoditentfoA:Wli(^  tM 
Ali»^isfi€9rflifli>iftid^^ifstiwireq^(red/  >i¥h#}e^jiKi^W 
JhK^lbdHb4'iwi«eiMM(^iMiiii>|fipro^bf4!ifitql^ 
Jiiliusiii<nahJtii»idleeaii<r'AnAtBe  ^arge^<^^(M«lflv«  Iji^ 
tAyaiwt*oBlli>iJ8ttltb^rfed»)ftn^thfe^ci»^ 

qDiMaCM|iwiti|C»iiMlt»  ptisv^jidulleryyor'thatthfe  eytdWf^ 

of  the  single  witness  should  bo  corrobonitedr  beydi&d  4ft 

#ulh»Tfcy  eAmmMsiiceff:      But  hev  etidenMiif'btb^^Ve- 

4|wk#fi^o|^|MM0%^liha«H>f  all  the  other' witnesses  artd'M 

ti|M  4oniM  pariiettlav  tMnsactioh  to  whiieh  :she  sweaffi^ 

AidlBMJVbUhttfviiikMt  -«t^  incveatble  std^. 

€lApmaiMMSti^^p  a  pers<m  of  abitodoned  cHaraoc^,  w^ 

«filstll»tbif' IiaMc^  of  geU!hig» drunk^ wHh  herfniatreM;  'assf A!!> 

ing  lHilP>]fll^il!thM('dMMliMheries;  and  tee{^g 

ddritfoM^Mb^nfteeii  gendenten  called  to  see  her.  -  '    '^^  • 

i^^%  l«|rjiiair«^lto<«tb<^  ca^  Id6ihe  tM>  the  unh^lcitfi^  ^  fo^^u^wife 

proved. 


j^:;r^^^  attyltAy,  And;t^iirtt!l*c»laffefe'tofirtfe^tt!^J^^ 

Ohlth^  evidence  ^M  WithMi^wHbiiiJdd  CUa?t^lfeP|m 

etedeAice;  ftdd  undef  thes^  ^in:Uitiibhcelr;''ifty^iCMkae'^  ^ 

Divorce  at  l^lud^d  by<  pirMimiBtftog'  fdr'  Mf«'A^i^  \^Mm>  Mt  %f  1^, 

•uit^of  the  hut.  j^^^^.  ^^^.j^y  ArtAftttt^  th*  ChJ*  Wit^/^^^  '1'  *>^">  »l     ^^  )- 
(uiiciiM-ii       1'.    .I..-I    '     ./>>ii,'   .;     <.'  Jilio  )  iiIj  III  giiiliii'iipii 

ll'li!       •'    nil/      li  i|   I    ■   .'   il'j      1    i.)'!"'f)<|    I/i^.li    Ji    iw   JllJiW   1u1 

(I    -.1   :,rii  II..  .f:'!     ■■■i.r':,'.    .,   -.    I,-. J   ii.  I  l>  ./i.iii   ,.  id  ,.,i«i.\.Vil. 

•    1..-  '•    '^T^-.  T.'  . ' !      '-'  v-rtFi  lij-j'jli  Ml  I.I    lo  sJjsTii 

•  ri    i!  ..I-    !.■  •:      .•  .1)     'I.'  1  ■.•  •  i    II  \j-<'..-i\,   .1!    ;il8 

i.)-j..„  :  ■■        1      ,       I-.  ■       f  «««?<*»*•  .JS'  ;„.  .     ...I  -.,,1.,^  1.1.1  .H 

Domicii.-A"'1'K'tAk-0'6ob*  or  AV*  OKkrt^iti^;'dhir'i#lik.''li^^ 

residing  there  I'^l, 'Uavhig  "VT.  O..  her  fkth^,  ttiAi  tiii4H<lii^."fiMf'i)ft 
"fsi  *^' J^  i^iM  ih  1'840,  wHbout  HAVlhi^  ta^«ti  idmiiititMtfed 'o^ 
°bree'y^^  j^^<>r  I^ls  d<!ce&8ed  dAd^tcr.'  She  klsd  Uft^'it  <bi^ 
'«>'•  her  death,  Wi  H.  G;,  "*t<d  two  diteW,  <mJ^  oT  thebi  by'ih^  hMlf-M 

n'»"7 with h«  ^^  g;  tft^  fttb^r,-  wju a  iiadve  of  Er^Utia,'fcut  ^' Htfi  (l 

d^ei^d     her  ^etit  to  itfiiie  in  AMrdeMi^re,  North  ^tfaSTA;  ito'ift  'iWiL 

wven  years  be.  ^AVda  at  Aberdeen,  and  continacid: '  iiit  Miiide  '^6«M''iiiiitt 

the% ,  .T.d'^he  1>»  death.    The  deceased  Was  also  a  niMVe  dS  ISA^^  'itt 

continued  tore- Veiided  With  her  fktfaer  at  Abek-deMi'#oib  tl^e  >^'m^ 

f^d  untinh»^«  time  or  Her  death.     By  the  \M  ct  StddkaA^'  alUe  wM 

death,  dying  in. -be  "held  to  have  died  a  donAcil^  S^otdnrodiLhV'Miiitfw 

tSlf'i^VnuHl-other  and  sister  by  the  #bole  Btood  i«'64ld"fe'&k     '" 

tratioo  of  her  persons  entitled  to  the  personal  sbtib^ssitth' ii^'tfateii^i 

^vero^bytim^^t'^''' '«  ^^er^***  to  and  to  th*  e^AHiaHiitiiktiiidliit'; 

law  of    Scot,  of  (lis  personal  represtotatives,  and  her  sktieV  tijr  lihii'liiS^ 

'*"<'-  Vl6od ;  and  by  that  law,  tfa«  b^oth;^  <^'kitter  bT ^ij'  ^ 

blood  can 'take  npeuch  sucMsUota  by  idohlthntWi''  tfi^'dSlMk 

^i(ecdtoi<s  dative  9110  bHn'nkl  of  khi  to'ti^^iie^^i^  i&  ^ 

land,  which  in  nature  and  effect  is  similar  to  Ltffild^'^ 

.   Administration  in  England,  and  neither  the  father  or  mqdMr 

:  .'.K  '  ^f  ilte  debeiky«d.  ridt^ifafe  ai^ ttt^Ai'^HmiMJiSbat^iM 


^ffffe^jilW  ;?p)id^,to.pxief fourth  part  of  £2^00  Three  per 
C^^^Paf^cils.i^nqe,  Qc^^r«  1843,.  which  then  vested  in 
1^,  ^  tjbuf  c}ef^  ^f.iier  niother-in*Uw,  U9der  the  will  Pf 
J.  6.,  proved  in  May,  ^^X^  respectiing  which  ^  suit  was  ppv 
depending  in  the  Court  of  Chancery,  which  was  suspended 
for  want  of  a  legal  personal  representative  of  Ann  Griffith. 

Addams,  Dr.,  moved  for  Letters  of  Administration  of  the  Jan.  15. 
effecu  of  the  deceaseS  to  W.  H.  G.,  the  brother.  .  ^'"""• 

Sir  H.  Jbnner  Fust.  —  The  party   deceased  died  in 
1831,  f^^$itPnHm/»^ti^^ilWf9^^<pm^  admi- 

nistered besides  this.  She  left  a  father,  who  died  in  1640. 
He  had  gone  to  reside  4h  Sbotltkhd  In  1821,  and  continued 
lo  rsr^lde  t^efe.  W^ii  his^eath  ;  which  is  a  strong  proof  that 
tie  wm  a  dcMafcjIetl  Scotcbman,  But  the  daughter  was  bom 
In  En^hndj  and  rc^kkJ  lure  u^itil  she  was  21,.  when  ^be 
wj^nt  toSio\lpmU  H^  182B,  and  lived  th^re.  until  her  d^th 
in  1S31,  under  yfhat  tircuTiislaoces  is  not  stated-^whether 
ihe  relioquiij^e^^  her  English  domicil  and  acquired  anew 
one.  Th^  sple  qpegtion  U,  whether  her  domicil  was  Scotch 
OT  English  ;  lf>r  J  if:  ^heY'43  a  domiciled  Englishwoman,  hear 
futher  yva9>  epti|]^|,  ^^  )^e  msi%t\)e  represented.  It  appears 
aUo  that  she  l^ft  a  brotber  a^d  a  :Sister  of  the  whole  blopd# 
and  a  lister  of  ihe  bah- blood;  md,  according  to  the  law  of 
Sc^tbtnd,  the  wbok  property  i^rould  go  to  the  brother  and 

S'^tef  of  the  whole  blood,  thq  father  and  the  sister  of  the 
!ijfpb|lood  being  exclucktU  I  must,  therefore,  be  satisfied 
that  a  8catclji  dotx]Jc^|,7ra|  acquired,  and  the  English  domicil 
aii^andoned ;  wherf-sus  tbere  is  nothing  before  tpe  but  that 
l^e  fa^er  wept  to  Scotland  m  UB21>  and  died  there  in  184p« 
fnc^that  the  daughter  went  to  Scotland  in  1828,  and  died 
iJiere  in  183 1 ,  1  mi^st  be  satisfied  that  the  deceased's  domi- 
cil w;is  Scotch,  a n 4,  thai  tb^  property  ought  to  be  adpiini^ 
lered  ac^ordingitall^e  law  of  Scotland,     I  must  reject  the  Rejected. 

i«iHic.ir.  T-  i-»Hj.;t  -I'lr  ••'■mi.-.::  I    ^  '  .      ,  "  *"     i?  i    lo 

,7^7l%.WP^RR:.^W!:^«y-^  •^B^  ^^^"^^  affidayitji.  «hich  ^'^^^j^J^^^   ^^ 

VOL.  V.  u  newed. 
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Pkn^lS.  ftMUd  tbat^  in  1621,..  the  fiuber  naf)  tk^d^stfmed^i^mi^ 
^^^^^  widower,  and  resident  in  J^a^g^dt  bdii«  if  riiiMtWie^tflfi 
cumstances,  deserted  two  of  his  children,  the  debased  j|Dd 
a  brother  named  John,  and  wi^pt  to  Scotland  to  seek  a  liye- 
lihood^  taking  his  other  two  children  with  him ;  that  the 
tlec^sedi  then  about  ttvirte^n^  and-hev  btdther  jQbn»..:«iat 
fifV^rwafds  received  into  then^otkhooMf  of  Sir  Jamoi,  Wml^ 
tainster,  as  paupers^  wkei^ce  l(ht'«nte]^/ )wr^ricd;»  4h|ftte 
Miher,  hA^ng  settled  kt  AM^decnH  and'  siioceqdM  i«iU^ 
in  1828,  sent  fbr  the  deeeftstid  tore^idtf  withlfiios^tiMt^  Jril 
that  she  accordingly  went,  intendhig,  As  tbs^  jdkeclnr«i,^li 
take  up  h«r  permanent  resideiiee  hfvth  iHA  iklM^  in  flnu 
lAnd,  f^ithoiit  hny  itttentioii  4fTMaMng  tb  *GDgkndbi  i4 
proxy  of  consent  to  the  grant  'of  ^^mkfistratidd  tofdfelatt- 
ther  IHras  executed  by  the  siiiter  of  Ihr^kaK-blodd;^  t . n ^  KJ<\ 


A^mfnistra-      The  Couitr  was  sati66ed  wlth'^tbtf  iofbrinAtionl 
ion  ecree  .     •^  \Jkese  affidavits,  and  decreed  admipiftr^tiop  as  jpraje^ 

'  BUrehett,  Vnctor,  oi 

Pnctiee.  —      In  trk  Goodb  or  £li«abbth  TomnnMrnh  SpiNSfM 

^ibkir!^  "^1?.'  Bsc— Mo/ioa,  eaf-pifrte.-^The  teatalriflt  died  Sth  Deconlo; 

terau'onsonUie  1846,  leaving  a  will,  all  in  her  own  handwriting,  daiiedldi 

SSSted  by  thrw  October,  1844,  and  attested  by  three  witndsses.    Th^>ipihr 

witnetses,all  of  exhibited  certain  erasures,  alterations,  and  int^linMtS6& 

b  ^'"aififUi^  respecting  which  an  affidavit  was  produced  fi^OEn'two  i^tfae 

as  to  wbat  tbey  witnesses,  stating  their  impression  that  the^nHeradoM.jWere 

ll»gTuchXSl™^*  at  the  time  when  they  attested  ftbe  wiUL    . ;     „.„  ^,^, 

tionf,  -      ■!'■'»    I    itt?   lo  jir* 

Pbr  Cf7RiAM.*-*In  cases  of  this  kind)  thera^hoilld^wsyi 

be  an  affidavit  from  all  the  witnesses^  or  >the>tabBgi»ciy>^im 

affidavit  of  a  witness  shauld  be  ezplaoBed  «i^  aeocsnl^dAl. 

All  who  wera  present  and  attested  the  will  ahoald  waalmm 

Affidavit  in  such  cfl»es.    It  must  be  nndflntood  that  wthm 

there  are  thrae  witnesses  to  tfad  exectttioiHi«ll  fiinm,^(iiB/4p 

the  affidavit,  stating  what  they  know  of  :dia  not  knoVK'lj «' 

teh.  23.  (An  affidavit  was  produced  fvoaa  ^he  third  TitndTiL  itif T 

c    .    -  .    .       llnit  he«aw  wily  the  «ide  of  the  wiHnto  whiftk  te  lai^MartM 


FWUEU>GAT1T£  COUmn  M 

D^  aqmA  teiM  dot  ipeak  to  the.aHtraitioiM;iia]id]Ulf      fv«-n)f> 
ieoreed  pr^Mte  at  the  paper  slood.)  ■•  XommmL  dee. 

I'iftoctof""   ■      ■  ■■■"  ■''     ■'-"  .    --"••* 
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huaniest  of  proi^ing  the  viU,, d^tod  Uih,  Oa<A^  ^^ted**' win 

irith  A^oodidW  dated Sth.No«ember».lS9idi. of  iQi^org^  in  1837,  in  do- 

E«|4>  by  Mr*.  Aana  Maria  Paww.  the  ivWpw,..fiwi  P''*^*!'  *"  *®? 

,       m*-       I.  1       I  •   •  *   •    executes    ino- 

wrlei'  Mefcdith,  the  turviviog  exe<;utorf  naixiea  \^  ther  inconsist- 

H^.MrakM  Mrs.  Caroline  Frederick  JUgge  Trapmfs  ent  will,  at  the 
« «*  - .,,        _  ^        ,  *^-  .  .,,  same  time  can- 

f  Ikgcr  Milton  Trappes),  a  legatee  named  ifli.  a.if^l  ceiling  the  part 

liCBeiled^  witk  &  codicil  thereto,  .dated  rffap^ctiyely  ?f  *{'«  yiil  of 

biyiliBa?*  An  Allegation,  propounding  ^e  wiU.^gession  of  his 

md  cudioii  of  18S9,  pleaded  the  factum  wd  due  exe»^  solicitor     (the 

of  the  instrumenU;  the  codicil,  written  by  the  testa-  Hig^nlfis  own 

mn  hsKb  b«ng  to  thie  following  effeol  :r^    .  uossession),  in 

1889  wnles  a 
*nSI^;  Wbvember  ft,  1839.  I,  G^or^e  PayAe,  Wrife  tfcisas  ^^^^^^  ^*",^ 
il  to  my  will  made  by  Charles  Meredith,  Esquh-e,  of  (io.  B»  ^  ^^  ^^^  ^j,' 
qaare,  Lincoln's  Inn,  London,  dated  12th  May,  1837*  I  ter,  describing 
)  my  sister,  Louisa  Payne,  now  li?ing  at  Haliford,  in  the  *'  ■•  **  *  ^^^'J** 
af  Middleaez,  the  sum  of  twenty  poond&a  year  fer  her  life,  by™^.^M.\**o* 
Rd  half-yaairly,  by  Charles  Meredith,  Kffquire«  of  Liocqln's  &c.,  dated  l^ 
Nil  JBS .^PI»  that  my  wife,  Anpa  Mari^  Pfyije,  wiH  s^e  ^^*^'  1837; *• 
ia  /ny  wish  will  be  strictly  attended  \q,  Qjorge  Payne,  fitted  an  Alle- 
s.     William  Kin^,  Aon  King.  gation  pleaditig 

bridge,  November  9th,  1839.    Signed  this  day.  '  circiim^tanceii 

.   •  '  *  •'to    shew    fhat 

AlivgstioQ  fbrther  pleaded  that  anch  codicil  doea  w>t  |]i^'''{,"^';J^^ 

ny  intention  aa  the  part  of  the  teatator  to  revive  (be  ferred    to    hy 

the  12th  May,  1837  (in  terms  therein  referred  to),  \  "''^*^^t-^^ 

.  .  ,        ,  .         ,  t    '     the  testator,  111- 

i^m'Bny;  intentiua  thereby  to  revive. the  aamQ ;  Ibat,  stead    of    the 

Mn^  torthe  will  of  18S7,  his  youngest  daugbteri(imir  J^U|\.h°^he^1jMl 
f>arty  s»  tl^e  cause),  narried,  and  the  teataj^,  no  intention  to 


iv/fsM  beideclaeed^  in  consequenee  ojf  such  tw^xiMe.  revoke  ;      the 
,  ,..,,«   >x       .  -»r>^rs      1       T      Court    holding 

Kid  esemcod  the  will  of  October, .  >18S8^  ^b^<^y  that  the  will  of 
ig-tbe  former  will ;  that  the  will  propounded^  a«  .Wljl  ^^^'^  having 
<^l89>7v evaaraade by? Mr. Charl^ MerQdilh,>of  Nay  revoked,°**'b«t 
pikincolii'tt  Inn  (party  in  the  cause)*  and  one  pmt  of  cant^elkd,  by 
^JtfiSSTZ' (the  same  having  bees  executed  in;  dupii- and  both*  wills 


149  WPRQG4fiYS;QQUWi  [HucA 

having    been    Qf*<*W.  Pli^F«c}i  iifey,  .M^r).Ae^^l90K^tiMiI^^ivrir«M|9^ 

^'  evideDM  ^PP«Fff4  frpm,.ti^,tWnp|8.jtf>€Wf(bv<^^ 

WM  excluded.    n%Vf^  ,W^  %\^^  wor4i^'l09OceIl^r^rk¥i¥l9ff4<»nvBICh>|yf^ 

^/Pco|)iPui|de4.>;tbe  <A4pUci|ti»  •fi<U^t«iriU)4iid!^mKta9if 

^«ji;  tb«  t^iUtor  iex«qfited«qch,ei9dwU  JPlalf  ffr  ti^im|M| 
t^  f^  df^ .^^  hffvra ,«x«q«M'Ui^-M!4wtt  p|P<nwmnjMr 
sifii^.  hcarlAfili  which /ib^!  AM).  U>.ke^t^^^ 

Am vMiiTT.  ,^  /(Pfuwr,;  Pn,  fVr  the  legate©  usder  thia  w%^  ISPTHmfflrir 
Vi ,  a.  ^nf ^tipu.  aK  to  <  d^ :  admisWWilUy  oft  :iHir0l  ^/f M^teiM 
abevf  that  tbei^  was  noititeptian  l#  refuV^^ftbf^^piniicpiivBi 
%.tlpie  coOiqil  of.iqdQ,  th0  ^«aUtQi!  re6nr9i,L»i0t  fDfi:ti»Mi 
YiU  of  A899»  l^ut  tp.hit  fbnn^r.n^ill,  '/iOfad^^br  GfeMAt 
Mfr^ditb,  E0q^irV^^Iul/1dated:a8th  May^  .1»7,^^ 
thore  if  no  douht^piTiiambiguitjr  HH^^^'^QK»h^flltbe|H|Mb 
pai^l  ^ndeooe.  i»,  iiuMbnwibl^  >.  Wolpfile  M*^kihmtMqflb 
fv^  ,i^  ^ucb'^videixQ^rw^ero  admi##le,  ft  ivmrfd  Aiot>€ita 
b)uhAbecaaa  »et  i^p.ofi  the  alber<wd0;./rl}hft'4r9fcr«RMi 
4ie;wiU  pf  ^7  ia^^cqinpWu  mjl.diatin^lfiiifillrimlioftlaM 
ai^tbat  nvitt  and;  t^  codicil  .wereiti><ie.ipHii%wf»|iiiHniM> 
at  tt^e  tAnmJhanWQte  the:  cp4M3il^9fiil^&<>o^  j(MM|f»fd 
QfHi^^^^t  '  '.((  '  ^^...  1.1  .  /fi  ^f  viff  ffcrfs  rfiMw 
,,f44imfLt,  Or^K^fqr  Uie..exw)s^cw  rf  *^r?«^d^f  4fi«M*> 


liIli4lfelir^itoeip«1JiBt^  Qir^m?^^  vJQtlfiiibt^/ifrbnft^l^ 
AilhiDHrt6ib  ^e:*  -I  ibi<>wtltat,  ihtfependehtf)^  6f  tbie^ 
MqllAltl'^kto  been  Md  doWii  that  the i^ftfHn^ ihii 
1tmi^0it^4AtefK>petkted  t6th^t6^l^diiti(m  Aftfailt 

fl?iWri^{#hfibh  ^^ocM  n^atralise  «dch  rt^r^iice'/'Blit  f 
SP^iiMrtflf  iiali  et^  be^  Md  th^t,  iif'sllM^ris^^'^eil^ 
a  codicil  i^r^ed'to  ii>mi>y  dafi^^  M  th^i^  i^MiSd^t-" 
I  rach  MlIriMlti  Waipdlty:ChaM6nda^;^li\yh  waa  a 
km^9Mi»«^  i(  win  of  1751B  and  aWiH  or'l7d6;li^d 
d^hrbDto'mbtfbt  to  tnake  a  ^odidl  t<y  hi«  will/  tit^to'hi^ 
mymtfirS^^'^ekiikM  wa»t  9)^  will',  ftefit  himfMr  It  tl> 
rtrtf6,-«iKiar^l^V6  hiih  th6  will  of  1750,  insrtead  of  tbi^ 
iP  lfSe;?t»B^t  ifi  the  codidl  it  Va^  d^Mai^evT^o  bfe  "^ft 
ft^to  M^  Wdlksl!  will^''  ai^  WM'to  be  t^e^  ^yi^p^i 
if.^(irh»rlft^«k^'th  thac  ca^iiddAfifknflftitftt' Of'thel^ 
{^••niridV^iH,*^  'Attd  Viot  a  ttiet^  rd^i^iite  Iti  ?^' V^  dM!f^^9 
KfoiiitCMttr^rJ^fiAy,  ^^MdlMklloth^'i^^e^'I 
vnriy ^fti^will  bid  ^^bdicih'^'  Th<ik<6  ia^tidliifhg ^4h^t/ 
lMw:)S(R%bAf^V«f  o()iiiior^tii^mbe'ent4^A^  ttptlk 
HlHiripHnfifbth^'Winir  Act,  iti»  toi£tiiy*«liyi'^«Y)bWv 
vlMtafll  secfi^f fchM  SbktMe  ermbts'Jhilt'no^ilT^i'  cdftidl,^ 
li  shall  be  in  any  manner  revoked,  shall  be'  rWiVi^ 
IRfe'»AA^^1%.li)(ec«itiMi/or-bJriibodl6il  ''tf^thg 
itention  to  revive  the  same :"  and  if  a  codicil,  qua  co* 
>,fp4  iltilfy^^ews  an  intentf^tcy  revive,  wli6it  i«  tKe  ule 
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fiB.  13L  of  these  words  ?  Here  the  testator  was  mereTf  VfArtfng  to 
PamiMr  ^'  ^^'^'  ^"^  ^  mistake  put  in  a  wroi^  Arte,  HHJre'Srdril 
TVir^pci  of  surplusage,  the  instmment  beings  soffident  wiHiddt  ftiA 
Mr.  Jannan,*  in  commentikig  upon  the  dfae  of  tWUpM^t 
ChalmondeUy^  cites  the  remark  of  Lord  Ken]rcm^.-^*^S^ 
potfng  Lord  OHbrd  had  said  to  the  attorney,  ^'IliiT^ iM 
wills  in  the  steward's  bands ;  desire  him  to  aebd  ibidf^iii^  Ui 
will;'  and  die  steward  had  by  mistake  sent  hhh  Aeli^ 
and  that  mistake  had  been  shewn  by  parol  evidetici^^ttlM 
would  have  been  a  latent  ambiguity;  ahd  it  seems ti^tt 
(though  the  opinion  is  extra-judicial)  thilt  tiiat  ambrgn^ 
might  have  been  explained  by  other  parol  evidtoc^^  csi'dl 
same  principle  as  in  the  instance  of  cancelling  a  will,  wllafi 
parol  evidence  is  admitted  to  shew  fiM»  tf imid  tte  MfilTirai 
done ;  or  as  in  the  case  of  a  thild's  deSCrbyin^  k  iUkI? 
There  is  no  case  in  which  A  mere  refVrencef  hi  a  cbdHSWii 
will  which  had  been  revoked  had  the  effect  of  tetrivSrtj^  flH 
will.  The  words  in  the  Act,  "shewing  an  fnteiiliaji% 
revive  the  same/'  I  think,  were  introduced  fbrxhe  pttij|M 
of  preventing  the  effects  of  such  mistakes  oti  the  pm% 
testators;  the  fVamer  of  the  A^  bad  |irobab!y  the  tU$9 
Walpole  T.  CMmondely'jn  his  mhid.  Bttt  stffitiosr  M 
Court  to  be  against  me  upon  this  pmnt,  then  iheref'liV 
ambiguity  which  will  let  in  parol  evidence.  Boith  ^ifli'lMn 
made  by  Mr.  Meredith,  and  the  testator  evidently  iimitiA 
the  date  of  1837  through  error.  One  part  of  the  will  if 
1837  had  been  not  merely  revoked,  but  cancelML"  Mr. 
Meredith  is  executor  in  bbth  wills,  and  no  commnnlMM 
was  made  to  him  by  the  testator  of  his  intentilHi  tti'iitiNdl 
the  will  of  1838.  The  22nd  section  of  the  Act  has  ndt'>|Nl 
deceived  a  judicial  interpretation.  Mr.  Jarmatt^t  '^fpiiifSlk 
of  the  republication  of  wills,  says  i-^'*  Such  queMKHiu^lif 
occur  even  in  regard  to  wills  made  since  1897 -;  IW  AiHgk 
the  22nd  section  of  the  recent  Statiite  prleventu  the  MiJni 
of  a  revoked  will,  except  by  Te-examihat30&3r,  ^'if  ^  i 
codicil  shewing  an  intention  to  revive  the  same,"^  ateil,'lk0^  J 
fore,  no  such  effect  would  follow  fr6m  the  mete  H'i^icM 

.      ni"   ilj.  ..1       j.^iiO    '-ill 

•  Oh  wnif,  1  vol.  352 (Ed.  idii).         '  •       'fiBk,  tn 


jlflt^ffi.  >^H9ki%  will;   yet,  probably,  it  would  hp      Vmm.  UL 
\ii^i^<xq^^ng..  to ,  the  doctrine  in  Lord  Ox/jortTs  ca^e^     p"Jjj^  ^ 
I  fRf9W^i'^H9|i.in:  a  codiql  of  the  earlieif .  of  tuvo  incpn-      TVappe^ 
j|mi  ^nd^^oyed  wills,  by  date  or  othtrwiae,  as  the 
BB  jrl^Qb.fbf^  cpijiicil  ia  foiuuled,  abewt  an  inteDtion  to 
|^||]|^  wilU"  .  ,1  iub^nit  that  this  AU^ation  m  entitled  to 
jftQf^  f  lst«  b^OMiae  the  codicil  does  not,  on  the  face  of  it, 
^  ic^tipja,  to  .revive,  the  fomer  will^-^the  date  beiiig 
re  f^j^fthe  pen  and  entire  surpluM^e;  2nd.  becaiiae 
^if.mflScien^.^biguity  and  doubt,  without  resorting  to 
l^}^e^^>  ta  shew  that  the  testator  did  not  intend  Co 
if^  tber  w^ill  of  1837^  which  had  been  revoked  and  can- 

fUtCff^ln  Be  ChapmoM,*  Dr.  Lushington  decided  a  simi- 
Hfpsf^i^ppn  the  auUiority  of  WalpoU  v,  CkolmondcU^ 
tipKEtJ^parol  evidence  could  not  be  received  to  shew 
^j^tf^t^t^e  in  a  codicil  to  a  will  of  1842  was  a  inis- 
kfffp4ffh'^  ^  v^l^  o^  ^^^  ^*s  intended. 
tffl^^'^\  The  question  was  not  raiaed»  in  the  case  of 
p|fl%i  whether  the  codicil  ought  to  shew  and  did  ahew 
ili^^i^  410  the  part  of  the  testator  to  revive  the  revoked 
.^  X^ere-ia  a  differeoce  between  republication  and 
ftif^  .Where  a  will  has  been  revoked  and  cancelled, 
»jpmt^4)e  something  more  than  a  mere  reference  to  it 
jlKs  ip4L  cpdicil  in  orc^er  to  revive  it. 

//     M-):    t  ■   ' 

B  .Q.  Jjsm^wK  Fust.  — The  codicil  of  1839  refers  to  a  Judgmimt. 

Qffprior,daU  tO),that  propounded  in  the  Allegation,  and 

meftiQiirip^  whether  it  shews  on  the  i&ce  of  it  an  inten** 

|f^r^v«^ thi^t  former  will;  for,  according  to  the  22nd 

gll^f  tl|e  >yilU  Act,  a  will  once  revoked  may  be  revived 

i4)9lfEiji:il  ."shewing  an  intention  to  revive  the  same." 

\jfl  ^e  first  question  for  the  consideration  of  the  Court* 

ilijkie  thi^.  Stamte  of  Frauds,  in  the  case  of  JValpole  v.      WalpoU  t. 

b|Ki||<2e^t  it  was  held  that  a  reference  to  a  former  will  Cholmonde!^. 

Dtltf  ,1^  a  oodicil,  which  also  contained  a  confirmation  of 

f)tl^  "i^ill/*  revived  a  will  that  had  been  revoked.  In 

t  ease,  both  the  wills  were  not  before  the  testator  at  the 

^  l.lMirt  1.    3  Notei  of  Ca.  196.  f  7  T.  It  138. 
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Fib.  la      time;    he  sent  the  solicitor  who  drew  the  codicil  to  Us 
P^  T.      s^^ard,  for  «'  his  will  "  and  the  steward  gave  him  the  fint 
Trtyipe§.      willy  instead  of  the  last^  and  the  solicitor  made  the  codicB 
refer  to  the  first  will  hy  date,  and  confirm  ^'  my  said  wiU.** 
This  appeared  to  shew  an  intention  to  revive  the  former  will, 
and  parol  evidence  was  not  received.    I  should  have  beenia- 
clined  to  hold  in  this  case  that  the  codicil,  primd  Jacie^  did 
shew  an  intention  to  revive  the  will  of  1837^  becaa8e»  on  the 
face  of  the  paper,  there  was  no  other  will,  and  there  is  a  r^ 
ference  to  the  person  by  whom  the  will  waa  made*     But  ft 
turns  out  that  both  wills  were  made  by  the  same  aolidtnr, 
and  therefore  there  is  merely  the  reference  to  the  will  by  the 
date,  <<  12th  May,  1837/'  from  which  the  Court  ia  to  ooHsct 
the  intention.    Primd  Jacie^  I  should  be  of  opinioQ  Aii 
this  is  a  codicil  to  the  will  of  1837,  on  the  face  of  the  pipifi 
and  the  question  is,  whether  the  Allegation  is  admissible  ti 
shew  the  circumstances  under  which  the  codicil  was  ca» 
cuted.    I  agree  with  the  case  of  Chapman^*  decided  byUt 
Lushington,  that  a  reference  in  a  codicil  to  a  will  of  |p(r 
date,  revoked  by  a  subsequent  will,  is  a  revival  of  ttj|lt 
will, — the  will  remaining  uncancelled  and  perfect  at  ill 
time.    But  here  another  question  is  raised  by  the  drcvir 
stances  stated  in  the  Allegation,  namely,  that  the  will  ilidt 
(one  part  of  it)  so  referred  to  had  been  cancelled  by  the  d^ 
ceased  at  the  time  he  executed  the  codicil.     That  paper  hdl 
been  revoked  and  cancelled  by  the  deceased,  by  cutting eff 
the  signature  and  seal ;  and  the  question  is,  whether  thtf 
Distinction  was  not  a  destruction  of  the  former  will.     There  is  a  di^M- 
in^^he  prwent  ^Jq^^  therefore,  between  this  case  and  that  of  Walfdt^ 
Cholmondeley ;   namely,  that  in  this  case  the  will  is  nol 
forthcoming,  one  part  having  been  destroyed  by  the  d^ 
ceased ;  for,  as  in  the  case  of  Pemherton  y.  PewiberUn^\  ft 
the  testator  destroyed  one  part  of  his  will,  the  inference  ii 
that  he  intended  to  destroy  both :  it  is  a  case  of  presumption 
as  stated  by  Lord  Erskine  in  that  case,  where  two  parts  of* 
will  were  found  in  the  possession  of  the  testator  at  his  desd^ 
one  part  altered  and  cancelled,  the  other  uncancelled  uai 
unaltered.     Has  not  the  party  here  a  right  to  shew  that,  d 
•  3  Noteg  of  Ca.  198.     1  Robert.  1.  f  IS  Ves.  810. 


the  crtcBcil  was  executed,  the  will  of  1837  was  ^iB.1ft! 
!'knd  destroyed  ?  Must  I  not  have  all  the  circum-  /Jmrne  «• 
tfoie  me?  The  cancellation  was  advisedly  done  ;  Trdppet, 
*  a  hiere  revocation,  but  the  will  itself  had  been 
i'liy  cancellation  ;  and,  therefore,  there  is  a  mate- 
iction  between  this  case  and  the  cases  of  Jf^alpole  v. 
letey  and  of  Chapman^  where  the  papers  were  all 
g  perfect.  I  tiiink  I  am  bound  to  admit  the  Alle- 
eftding  all  these  circumstances. 
flODie  doiibt  as  to  that  part  of  it  (the  4th  article) 
leads  that,  subsequently  to  the  execution  of  the 
&7^ '  the  testator's  youngest  daughter  married,  and 
:or  thereupon  expressly,  "as  he  declared,"  in  con- 
!  6f  ^iich  marriage,  made  and  executed  the  will  of 
[  fiunk  all  the  circumstances  connected  with  the 
'^' iiflportant,  but  I  doubt  whether  this  article  does 
loiar,  in  pleading  a  declaration  by  the  deceased  that 
^1838  was  made  in  consequence  of  the  marriage 
aoghter.  There  is  a  material  distinction  between 
of  18S7  and  that  of  18S8,  for  by  the  will  of  1887, 
has  o*ily  a  life-interest,  whereas  by  the  will  of  1838, 
»€Tty  is  given  away  from  the  daughter  to  the  wife, 
niay  be  a  strong  circumstance  to  shew  that  it  was 
ided  to  revive  the  will  of  1837.  But  I  have  great 
hether  evidence  of  the  declaration  of  the  deceased, 
will  was  made  in  consequence  of  his  daughter's 
;«  can  be  received.  I  shall,  therefore,  reserve  ray 
as  to  that  point  till  the  case  comes  before  the  Court 
termined  upon  the  merits. 

sf  opinion  that,  at  the  present  moment,  the  case  is 
for  the  decision  of  the  important  point  of  law,  whe- 
will  of  1837  is  revived.  I  think  the  Allegation  is 
Eg  be  admitted, — except  that  part  which  pleads  the 
Ts  declaration,  respecting  which  I  reserve  rty  opi- 
^e  circumstances  are  material,  and  relevant,  and 
^le  to  shew  quo  animo  the  act  was  done,  and  I  there-  Allegation 
iiftbe  Allegation  as  it  stands.  admitted. 

qi  t^iVic&o&on,  for  the  executon  ;  Abbot,  for  the  legatee. 
:*.  V.  X 
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^Z^        '      Ql'UtfBIC  AND  OtRIAS  .O^  .^UfCBSIitllD  iOBBUMMi.-lTj'Gidi 

wiiftapaiise  oCprmngihewill  of;Mr.JBi|i;|pi»yBiQirii9  M«if4i 
imfyylOfflf  witit{  aiioodiiiily  dotwl  28th,actQbeiV:£JkftlA  iptomM 
IgrtiMexectttorqiuaii^ia'tbe  codicil  :Bgtfi]iift/tiM  >NBitl  ftJifak 
md  A  fegated  fbr  iifia  sikbAtitiitBd  in  hifanu^^ffMLy^Ek^^fiommi 
died  2^tlL  F^bmiiTv  1846^ »  widoiwf^E,  tpontaatd  tf  pvmil'fMt 
petty  uMfei'^fiae^oee,  le«tiBg  ads  Osu^itei^  U»|cmi|r.:'duUrcik 
Oil  the  2Qih  Api^  18de^  he  nede/s-  willy  itithtanbjF*^  railnMl 
4)2)^00  :tb<  eachi  »f  ihia  iihne  iitmnaniedii^dMigliiiil^  fflwm 
Louisa,  and  Emma  (havings  ;ieif  Ihet  ■•  maMtiafjek) » df  ■  iwo  "jiftg 
^ftugkten^ifbran  to^eaohra  Bimikrttuki)^  ./^nd  dhrideiHJbqjprilii 
amtmgst  ihoee  fire  daigfaterBieqoally^^  theigthqiiidamghtaBiiiMripi 
JbeeoiyUiberwiBe'prQhrided.fiaxJ.  IniDAcember^rJBaCi  ifliiiiiiiiwri 
ried,  nrhfin  the  deeeaaed  cfattledn^on-lMr  £2^000^  wid  (nr.tiMM 
jJkiBuary)  1886,  made  a  oodi(^  tetdldng  tho  Mio^sAddiiga^yi^ 
queathad  to  her  hy  the^'^iviU,  and  «b  <th».Uth  <JiiI|r^l9N;ill 
execttted  &  new  wiU,  wherol^t  he  placed  hih  irnighfrr  ilniMii 
ttoeame  feotingrae  hermanfied  vatels^riii  tti^Mt  tdilii«i[»i# 
i«8t  in  the  bii&  :of  'bin  pierionfad  'pie^itgi^ileamig^.AiB  tffi* 
tamnSed  daugihten,  Lovdaft  aid'EbUma,  pzondbd-ifar  isjiil 
fofm^r  will.  <  ^is  newt  will  wwB'drAwm^  op  ^proicipal^-^nrfl 
vsv^M  ISdS/rpdnek  jwob  not  foHjheotiifaigj    Tke^  fmBlJot  189 tw 
-d^ioBited  at  tiM  deflaaa^d^aiMuakdiB^'  where: it  -maaiabimAwtMk 
deaflk    After  the;  death  -of  the  deceased^  wifa,  ih.  Qu^Umhtk 
1648^  <thfi  deccttaed  gafe  iilBtitectiane  to  hJKaoKaitbriio^ptifri^il 
codicil  to  hie  wiU  <Maied  liy  lilm  to  iM  lit  hia  titt^^ 
lortunately^  tbe'oodicnl  of  JatauiuryylSSB/'wma  lisftdai  itifte 
adiditdr  by  the  dddeaaed'^idan^hterliohkajf  iintttaf  pwAaiiiaii 

ihjr  the  dedrei  bf 'M'deceae^^as'oOBtahutigithci  flatoT^  ftle  M^ 
and  acoevdiri^  hi  the  codicil' pnpased  'l^  rtM  ladUcib^iwIiik 
'«raflekediited>biithe>iSatbOatDber^lJB43^  It  ia>alaitdd  ti^  KfW 

/tbevreodioill9thBrwiUiof>adtbvApiil^^iaM^iiQbtea)4 

!14th)Jttlyy  16374  and  tfeoonfirmedrhir^^ryaidiwiajBid^odisS^q 

1846.  I  >Addam$y  ^Dc^  moved  m^pmie  for  pnebole'  of "ths  wili'b^  Mf 

April  1&         vand  tfafs  iBodidl  of  lfi4a(  whick>iiieiiin<thd  Qenrt  ndd^edc/i* 

May  26.  oiesidwed  the  motion  upon  a  ptoa^  of  eohaeit  U^m  «lil  ttie  igMm 

^interested.  •     t.t       *      .'n.  J-.{..^u  ■{  o.;  ...i  .-vi.jc<j 

■•  It-  ■     ■  .  ..    •        •  ■    ■    .     •  ■.     '  •  •  1     ■    -i'*    5     h    f  .»r    .  .  J/-.tr.i«iT  ii 

' >Sbi.MH.  JavHEB  Fosiv-iThiaidMflr wai  faioved^l^rtki  fint«# 
mmi«f  Entdi/Veim  last^  and>  ai*  thvt  <iiito  itt  wii»>«t«|edtidit 
iwojueefolfcMflent  we(tidibe'e:diilitednfn>M)dlith^  pai<tiii1i^ 
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ith  the  exoeptioii  of  one,  and.  the  Court  said  it  could       FiB..k& 


Paifm^ 


irectioiis ;  there  was  sufficient  to  shew  that  it  was  a  ques- 
MUtteMhleomportanoe  with  reiexenoe  t«  the  inleieftt  of  2>i^fi^ 
a.  ItMw «ppterB  that  proxiea  from  all  the-partiet 
1  Mought  fai^  and  it  is  stated  that  the  parties  intfesefsM 
BMK  prdraUed  upon  to  consent''  to  prohate  panlngi 
Swidnce'to  the  words  ^pxiBvailed  upom^"^  I  hove  greai 
f  land  I  am  sot  at  aMprepared  to  tay  that  I  taa  dispose 
aa^  npoB  a  pvox^r  which  has  heen  imm^^  fnm  partisf 
tf^ew' of  having-  my  opinion  as  to  Whether  it  was  th^ 
ofilM  dttteaaed-that  the  co£ibU  (tf  1«48  should  Wt^or 
<!odica  <o  the  Witt  of  1j887<;  « 

luaihat,  in  Apri^  188Sy  the  deoeased  exeeuted  a  wii^ 
ki'llBJBAde  a  provision  ibr  his  family  aeoofding  to  their 
naieat  that  time,  and  ih  January^  1886,  he  executed  a 
dteHag  the  wHl^aocording  to  the  idtexeii  state  of  the  dr- 
Mct  hiaiamily.  In  July,  1887,  he  mad^  a  new  will, 
la-ilkked,  ft  cm  the  will  of  1883,  and  I  have  no  dotibt  it 
ytantf  mceoirdihg  to  cir<m!kn8tance8.  There  ia  noMBvidenoi 
rJMit  of  1888  was  destroyed,  except  that  it  is  not  fertAt- 
"ilt  jaens  that  ifar  will  of  1887  ^iu  deposited  by  the 
al  hia  honkers'.  His  wile  died  in  S^tentber^  1848^  aoid 
eaiDl^  imoessary  to  exeoate  a  codicil  in  dxder  to  adapt-  the 
flnei&position  of  his  property  ta  the  then  e^drttingi  tar- 
oeak  Now  the  codicil  of  January,  1886,  was  giveaf  te^he 
rhD  drew  the  new  codicil^  as  oontaiaing  the  date  o€  the 
rhich  that  was  to  be  a  codidL  The  will  mentioned  in 
:il  el  1886  was  the  will  of  1833,  so  tiiat,  in  consequenee 
oifllake,  as  it  is  alleged,  the  codidl  of  October,  1848,  was 
1  aa  a  farther  codicil  to  the  will  of  1888,  instead  of  the 
887* '  The  motion  is  for  probate  of  the  will  of  1887  and 
oil  of  1840,  as  a  codicil  to  the  will  of  1837,  whereas  it 
•en.theiaoe  of  it^  that  it  is  a  co^il  to  the  will  ai  1838. 
i  pBrepaiedy  upon  an  eshjMrtw  motion,  to  accede  to  sueh  a 
althoiagh  the  parties' are  willing  that  probate  shoald 
It  it  ia  to  contradict  a  written  instrument  by  parol  testi- 
^E)wre  may  be  circumstances  so  stzong-— the  depositing 
till  at  the  bankers',  and  other  circumstances — if'  tiie 
le  propounded,  as  to  induce  the  Court  to  see  that  it  was 
ke,  and  that  the  codicil  was  intended  to  be  a  codicil  to 
#118875^  and  not  to  the  wHI  of  1833;  but  1  cbuld  not 
KPtMKte'of  sueh  papetfs  on  motion,  even  ^ith  the  oenaent 
Mkf  If  *tli»  facts  are  aU  proved,  there  could  be  no  doabt 
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FcB.  la  tha^  Ui«  papers  are  entiUed  to  probate ;  but  if  ti|»  Coviil  b  Ml 
dear,  it  would  not  depart  from  principlee-;  and  if  aay  ahent^ 

Tntnm,  ^^  ^^  made  by  the  new  Statute  of  WiU9»  it  vx>ii]jd  be  Jtifl 
more  incumbent  upon  the  Court.  I  am  of  i^^i^on  tbat.tl^ 
papers  must  be  propounded ;  I  cannot  decree  probate  of  th^ 
upon  ex-parte  motion,  especially  when  the  proxy  of  conaeni  luis 
not  been  giveli  freely  aiid  roluntarily,  but  Has  been  obtained'  by 
persuasion,  and  by  the  party's  being  "preriuled'ilpoii.**  1  Mst 
x^eot  the  motion.  ' 

The  papers  w«re  accordingly  propounded  in  an  AUegalni^ 
which  pleaded  the  facts  before  stated,  and  abo  thaA,  in  ffna^ 
instructions  to  his  solicitor  for  preparing  the  codicil  of  194%  tbt 
deceased  stated  that  he  intended  it  to  be  a  codicil  to  a  will  tbn 
at  his  bankers' ;  that  at  that  time  there  was  no  other  will  of  t^i 
deceased  at  his  bankers'  than  the  will  of  1887 ;  that  at  the  iam 
of  receiving  the  instructions,  the  solicitor  desired  to  see  the  iriH^ 
in  order,  among  other  things,  to  ascertain  the  correct  datc^  M 
the  deceased  objected  on  account  of  its  being  at  his  baako^; 
whereupon  his  daughter,  by  the  deceased's  desire,  but  thro^ 
his  error,  gave  the  solicitor  the  codicil  of  1830,  as  containii^fr 
desired  information,  and  that  the  will  of  1833  had  been  destnyii 
by  the  deceased's  wife,  by  his  desire,  before  the  execution  of  tki 
codicil  of  1843.    These  facts  were  all  proved  or  admitted* 

July  22.  Thk  Couut  pronounced  for  the  papers  of  1837  and  1849^  IP 

the  will  and  codicil  of  the  testator,  and  decreed  probate  to  tin 
executors. 

Proctors : — Stokes,  for  the  executors;  Orme,  for  tlie  next  of  kin. 


19utii(ial  iSommittet  of  tb$  Vribs  atounaL 

February  15. 

Salvage.  —  Xug    CALEDONIAN    SteAM    Towing    CoiiPAMT    AXD 

5>ervice8     rcii* 
dered     by     a  O^"*^*  ^'  HuTTON  AND  Otuers.  —  AppeoL  —  Coaift^ 

steamer    to   a  Xhis  was  an  appeal  from  the  High  Court  of  Admiralty,  iii(> 
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a  talirage,  by  the  Caledonian  Steam  Towing  Company^      Fsb.  Id. 
rneni,  the  master  and  crew  of  the  steam- vessel  Robert     Ci^imtkn 
against  Robert,   William   Mackintosh,  and  Robert  Steam  Comp.r. 
n,  and  Matthew  and  John  Forster,  the  owners  of  the       BvUon, 
ler  Medora,  of  110  tons  burthen,  bound  from  Africa  vessel    valued, 
don,  with  a  valuable  cargo  of  gold  dust  and  palm  frgiirM^^^a*"* 
r  services  rendered  to  that  vessel.   The  Act  on  Peti-  ifl  1,000;    the 
I  behalf  of  the  salvors  alleged  that,  on  the  17th  Sep-  "^"^^^^^ 
r,   1845,  the  Robert  Bruce^  of  1204)orse  power,  and  lotted   by  the 
£0,000,  was  proceeding  towards  the  river  Thames,  ^^^i^cr^^ 
;  a  vessel  in  tow,  when,  about  half-past  one  p.m.,  in  on    'appeal   to 
[UHice  of  a  heavy  gale  from  W.  S.  W.,  the  vessels  were  ^^00. 
ht  to  anchor  near  the  Middle  Oaze  Buoy  till  the  wea- 
aoderated;  that  about  two,  the  Medora^  which  had 
rtdiDg  by  both  her  anchors,  about  mid*channel  between 
Vest  and  Middle  Oaze  Buoys,  was  observed  driving 
ly  towards  the  Mouse  Sand,  with  her  Ensign  Union 
iwards  hoisted  in  her  main  rigging,  and  firing  signals 
amas;   that  Barrow  by,   the  master  of  the   steamer, 
diatcly  proceeded  to  get  her  under  weigh,  for  the  pur- 
>f  saving  the  schooner,  and  whilst  so  doing,  the  Onvell 
er  approached  the  schooner,  but  left  her,  being  unable, 
isequence  of  the  heavy  sea,  to  get  sufficiently  near  to 
lold  of  her ;  that  about  three  o'clock,  the  Robert  Bruce, 
preat  exertions,  got  within  hail,  when  the  master  of  the 
ra  entreated  that  the  steamer  would  take  hold  of  the 
ner,  which  was  then  within  half  a  mile  of  the  breakers 
5  Mouse  Sand ;  that   Barrowby,  having  disconnected 
igines,  whereby  he  was  able  to  bring  them  to  bear  on 
'  side,  brought  the  steamer  near  enough  to  the  schooner 
•ow  a  line  on  board  of  her,  by  which  the  steamer's 
hawser  was  hauled  on  board  the  schooner,  and  made 
to  her   foremast,  the  steamer   being  in  great  danger 
g  this  time  of  being  dashed  against  the  Medora  by  the 
r  rolling  of  the  sea ;  that  the  schooner's  cables  being 
Jie  steamer  commenced  towing  ahead,  but  the  gale 

0  violent  that  she  was  for  some  time  unable  to  make 

1  way,  though  she  kept  the  schooner  from  driving  fur- 
iMavdsllie  aand  ;  that  she  continued  towing  her  in  the 


laa  pnvx  cdunooa.  [Bia.^^ 

Ffeft.  Id.      direqti<H>»f  Sbeewie^  <the  ^hooner.  btiag^ftfeinally  dnin 
fifirfiiiifrtf     ""^^w*^^»  as  far  as  her  foremast,  by 'tbetgreatifwyniof 
iSSta^CWsi^ffc  tbe/  8KAipflff)|  .ivbeve.  the^r  Arrived tsafdjTtAbtaltlhtfiM.iiMbat 
one  of  the  8cho9QeT>  caUet.baii  pnvteri  'l^^lulfll'Ttfus  SMiii  Mt 
9i]^V  dMSiQgrthff  gi^Cb  .i»pdtJ^er,  DeiMisifi^ifndlacittad 

tb^OUfto.Bw^yl)iy.f^hi«MrviQes»  td^lanio^  ilibat  ivAb< 
of^  tlh^inrAe  sfbomier  lauit  hwre  ibiseni Jml^  •0bAiigB,r^im 
thefollQ,iiWgcei?tific»t#.^r7t  ..-.     .  ;.-.„,  r  ,  -K  ii'jioH-  '»i1  .^^♦''••^ 

Midorck,  off  tibe  Mouse  Sai^irtbiaepkeBibeiV^lMr. 

.  This  will  certify  that  Captain  Beidby  [BaxMwby;^  of  Am 
steamer  iMert  Brfu$^  has  rendsred  to  us  every  aflsMante  Itt'lrii 
power  readily  and  eheerfally,  sY^pfyihg'  us  Hritb  irups  Utf 
^hahis,  besides  the  serWoes  of  hiif  stbarii-bdirt;  tb  tiofir'  itt^Vii 
Sheeriieas ;  and  that,  durhxjip  the  whole  tiihe  &e  '^as'witliiiilEi 
exerted  himself  In  erery  i^ayWith  iOdtl^and  iA>Bity  to  6iit  soj 
satisffiK^on.  w. 

J.  W.  Thompson^  liaster,^  schooner  Mei^, 

To  the  Directors  of  the  Caledonian  Steam  tkpipany.         ^, 

T    -  h      ;• .,<»n»d 

The  Act  further  alleged  that  the  master  of  the 
imiQediately  left  Sbeemess  for  Loocbiiv'  tiMmg 
would  send  down  an  anthor  and  cible  the^eset  Afcy/^ttl 
the  Robert  Bruet  remained  by  the  schootaier  'dnrfiur^ 
nighty  and  in  the  morning  proceeded  to  the  yeasel  aKj^lp 
left  at  anchorj  and  towed  her  to  Gravesepd,  wbw^:>|ihl 
jprix^ed  .about  2  p.m,  of  the  18th,  and'  where  BMrrooarbj^iMl 
the  itf e(/era'«  master  and  her  owners'  agent^- wlio^atfliedhttlff 
had  not  obtained  any  anehor  and  cable,  and  dhnectiJdllBMB 
be  at  Sheemess  by  daylight  next  morning  widi  the  'Sii0 
Bruce,  and  put  his  own  anchor  and  cable  <m  .bqiurd.^^R 
schooner,  and  tow  her  to  London;  that  the  .flMcf^ AMI 
accordingly  arrived  at  Sheemess  at6>o'clook  oatfae-nonuf 
of  the  19th,  wben  Barrowby  put  hie  anchor  anfl^CfthlBW 
board  the  schooner,  and  towed  her  to  Londotr;  wlieit' 101 
arrived  between  S  and  4  p.^.,  thcf  "wind  blowing  v<»ry;  (ub| 
from  ^.W,  the  whole  tiin^.,      _  .  .,;ji ,,      -.^     .  *,      -, ,     »>f^. 

On  the  part  of  the  owners*  the  facts  alleged  hf?^ 


«felitUMi<l«ditfe  ofttbe  ihif^  t^^ 

lorBBfKOVON  Wa«  «f  ot^nkHn  thAt^^Ud^NMHb  ll'lh^Mt     1845. 
>Uk^  MTVk^;  4!fmt  the  itfc<fom  whs  !fi  j^tert  iked  *f  ^^^-  *'^- 

(ritfedioiii^  and  even  some  riik  t6  thi^^mbd^p^flMIl'' 
Infihe^onsidlfKd  that  if'^ie  ^1l6CVife^£2^lAM'tl^ 
!  should  give  a  proper  reward  lbif'tMfM*i4ef6:""  ^'^ 

a«iMdfiH«  nGcMflf  AArciv"  ia  ^wMch  a  atW^e  service  1844. 
fPiMJeredj  with  conpatativie  ease,  by  a  powerfa)  ind  ndaible  ^^^^  ^' 
^.  jUpMuvoTOii  Nid: — *'  This  10  tha  serrice  randaied*  and  F 
f|pM|Mwhe£ber  £100  be  a  suffieieDt  leader.  Wlkat  era  Ibe 
yQf^  tptwhicb  tba  Court  is  to  ipok  ia  soWing  a  questioo^of 
l|?,  ^^^g^  the  degree  of  danger  to  the  Tessel,  and  the  a^aada 
^oWW  ^**  ««c"«  her ;  and,  secoodiy,  wbf  tbar  wha^  wat 
I  ameOial  or  not.  There  is  no  doubt  of  the  dang^^  or  tJ^ 
a  wm  effectual.  It  is  most  true  th|^  t^is  service  occupied 
mmoies ;  liut  what  was  the  reasc^n  ^h^  th||  ^j^yipe  wf^  o(  so 
vrtm^if  '  because  recourse  was  had  to  a  steamer  of  1,8(30  tons 
and  of  extraordinary  power ;  because  she  was  in  a  condition 
i  tttt  dbrvlM,  wMcfa  iifevercbidd  Kay«  Heea  n^ectit^d  ti^^ny 
(dfe.fwaa  slBttbea^  '  I  aei at alota to donciSite  Wbf  a paClMlfe 
WlWif^/*^  •h9r/»e#a  of  an  ^apatation ;  aadtyet  tlmt  ^f^mm 
flffj  l^nd  p(  com^int  made  ag^^t  th^s^am^,.^  }f  p«^ 
a  aoeb  a  situation  that  it  is  desirable  for  their  own  safetr  to^ 
>dPdfi6elaiJB^iraiuebt^60,b00orJe70i60^^  or,  if  there  isiio 
ifaFha^^  'e!ihU6rdinai^  a'^Wer  bWiii^fat' liito  ftctiob,  yet 
9i>n|^  aat'itf'dlNiIre  t»  pay  lt»  for^tiiAi  bervfcM'tetf tftbey 
imidffildrlViaadther  vessel  of  leas  yowci^  aBditakifigt*!^gtit 
gi|9in4t)i^f},f^d^i^fil)  f  rp^iltij%  i)ot,9arfarwlartlwi9<«0  aw^. 

>  Dold  thst'^teamers  are  to  be  piid  in  proportion  to  th^  value 
<CeU*»c^iiy-reI<l!^U'  'rt'^s  not'^e  mere  ti^e  o;:cup1e^;  it 
UteA  Mrifori>'6yt  tM  Mtt  A\i^  oi  the  services' V^ndW^'  ''^i 
Eflillwiooc^'atoiskiei'/wfaat'  to'  t^i^e  citrtiiftafcttnd^wyim %a 
^oHm ^Mksii  JM  a.rfteam^,  of .«dafaelenHMPer (iat.*ifltei: ttt» 
fttPWRfWR  ^  «»ptctaa.  that,  ^  owaara.k^  stewnettiiytitt 


in,    1  am  of  opinion,  looking  at  the  «a|iie;0f  th^ 
itt  atlOO  is  not  a  sufficient  tender)  an!il  sdall  allot  tHe'sum 


IM  ABCHE8  COtJSr.  [HiuT. 

Fn.  IS.  From  this  seDtenee,  the  salyora  appealeil  Id  lier  'MajcMjr 

riTfaJTiti—     ^"  Conncil. 
SiaamQmp.r.      Sir  Jokm  Dodtam^  Q.  A.,.and  Aq^/Svy!,  Dr.,  were  hemti 
^"'^       for  the  Appellants;  and  Addami  and  IL  PMZniiorv;  Dn^ 

1847.  for  the  Respondents. 

Feb.  15.  ^ 

JoDovBHT.  Lord  Brouoha  v. — ^Their  Lordships  are  of  opinion,  rnnder 

all  the  circumstanees  of  the  case,  that  too  little  wia  grvmli 
the  Court  below,  and  they,  therefore,  so  for  revene  tie 
judgment,  and  give  £500.^ 

Proctors:  —  Dtacom,   for  the  Appellants;    Roihery,   for  the  R^ 
spondents. 


at^n  Court  of  eanuvbuvp^ 

Bye-Day,  FEBRUARY   IB. 

After    sen-       The  Offtcr  op  thb  Judge  promotbd  bt   Ti 
tic°M  e^Vbitd  ^'  i^VRST.— Motion,  ex^parte^^ln  Easter  Term  (8rd  Uxft, 
in  virtue  of  Let-  1845,  the  Court  pronounced  that  certain  Aiticlea  exhibiMl 

lSSn8^^c"e7k  «^'"«^  ^®  ^^^-  -^^^^  ^"'«*»  ^«^^  ^^  Thakeham,  SoM^ 
in  Holy  Orders  charging  him  with  sundry  immoralities  (the  cause  b04| 
rLTa  lIiTpcn-  P">"o^ed,  in  virtue  of  Letters  of  Request  from  the 
sion  thereupon  of  Chichester,  by  the  Rev.  Walter  John  Trower,  a  flori 

for  three  years  jy^^  ^j^^-n  ^^  diocese),  had  been  proved,  and  sentaKe4 
ao  officio  et  a     ^  ^  '  ^  ^  ^ 

beneficio,  —  a  him  to  suspension  for  three  years  from  all  diacharge' » 

motion  on  be-  function  of  his  clerical  offices  and  the  execution  thereof,  «< 
half  of  the  Se-  ,  ' 

quettrator  ap-  from  receiving  any  of  the  profits  and  benefits  of  theRedHf 

pointed  by  the  g^^  benefice,   and  from  receiving  and   takinsr  the  fimiii 
Bishop  of  the    .  ,  '       ^  ,     .  .      ,       t^     ,     .      .     ,    .j_ 

diocese    (to     tithes,  rents,  profiU,  salaries,  and  other  EcclesiMtioal  ngWk 
whom  the  sen- 
tence was  noti-     *  xhe  Committee  consisted  of  Lord  Brougham,  the  Master  of  0» 
nft?on*^to*shcw  ^"*'  ^^^  Campbell,  Sir  H.  Jenner  Fust,  and  the  Cbancclior  af  *» 
cause  why  the  Dachy  of  Cornwall  (Mr.  Pemberton  Leigh), 
party     should     f  4  Notes  of  Ca.  52. 
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dwH^md.cmoluineiiU  whatsoever  belonging  and  appertain-       Fib.  18. 

ing  to  the  said  Rectory;  and  directed  that  a  copy  of  the     Troioerr. 

Deorte,  duly  certified,  should  be  transmitted  to  the  Consis-        Hwrat, 

tonl  Court  of  Chichester,  in  order  that  such  sequestration  hq^    i,e    pro- 

might  be  there  issued,  or  such  other  steps  taken  as  the  nature  nounccdincon- 

of  the  case  and  the  exigency  of  the  law  might  appear  to  require.  oUedicnce     to 

Tbe  |Murtj  proceeded  against  alleged  an  appeal,  which  he  tbe   orders  of 

alMiidoned^  and  the  costs  of  the  suit  (in  which  he  had  been  leuining'^'  the 

COBdemned)  were  paid.     Meanwhile  (July  18),  a  sequestra-  profits  of  tbe 

tkm  issued  from  the  Court  of  Chichester,  sequestering  all  the  j^^^  ^  ^he 

firoits,  tithes,  rents,  profits,  salaries,  and  other  Ecclesiastical  ground  that  the 

rights,  dues,  and  emoluments  whaUoever,  belonging  to  the  diocese  was  the 

Rectory  and  to  Mr.  Hurst,  the  Rector,  and  authorizing  Mr.  proper    forum 

Joseph  Butler,  as  Sequestrator,  to  demand,  collect,  levy,  and  |",j^^g     gjjj 

receive  the  same,  committing  to  him  the  power  and  autho-  that  this  Court 

nty  of  the  Court  for  the  purposes  aforesaid.     By  the  afli-  !»"'<^  .  ^   "' 
«.      j.««ni        .^1        ^  1  .         in  motion  only 

davit  of  Mr.  Butler,  it  appeared  that  he  served  a  written  upon  a  return 

notice  upon  Mr.  Hurst,  demanding  possession  of  certain  glebe  '^™   ^^®  ^*" 

land  belonging  to  the  Rectory,  consisting  of  about  thirty  clesiastical she. 

acres,  in  his  occupation  ;  that  he  caused  a  printed  notice  to  be  "?».  ®^  **!,■  '"" 
.  m*     »»  .        /.  1      1  .      ,  .1  1  abihty  to  levy. 

given  to  Mr.  Hurst,  as  occupier  of  land  m  the  parish  assessed 

to  a  tithe  ccmimutation  (the  tithes  of  the  parish  being  com- 

■nited)  or  rent-charge,  to  the  effect  that  he  (Mr.  Butler),  as 

StqQestrator,  should  attend  at  an  inn  in  the  parish  on  the 

Msd  October  to  receive  the  same  ;  that  Mr.  Hurst  refused 

to  yidd  up  possession  of  the  glebe  land  or  to  pay  the  rent- 

duurge,  md  sent  a  notice  to  the  Sequestrator  not  to  demand 

-^v  rceeive  the  tithes  and  emoluments  of  the  Rectory,  inti- 

Dg  that  proceedings  would  be  taken  to  set  aside  the 

r  of  this  Court,  and  also  sent  a  notice  to  tithe-payers 

«C-ihe  |Mn-ish  not  to  pay  any  tithe-commutation  or  Eccle- 

dnes  appertaining  to  the  Rectory  to  any  person 

to  the  Rector ;  that  the  Sequestrator  held  an  audit  on 

the  ttnd  October,  1845,  when  many  of  the  tithe-payers  de» 

.cimed  paying  their  tithe-coih mutation  to  him,  in   conse- 

ifDcnce  of  the  notice  of  Mr.  Hurst ;  that  (after  the  abandon- 

-Hfteiit  of  the  appeal)  in  January,  April,  and  October,  184(5, 

lie  (the  Sequestrator)  held  audits  to  receive  the  rent-charge, 

hat  Mr.  Hurst,  to  whom  due  notice  was  given,  did  not 

VOL.  V.  y 
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Fbb.  18.       attend  or  pay  his  rent-charge ;  that  he  (the  Sequettntor) 
Xrmper  y      ^^^  repeatedly  made  application  to  Mr.  Harst  for  poatemoB 
Hum,        of  the  glebe  land  (on  the  30th  June,  1846»  peraonally),  aid 
also  for  payment  of  the  rent-charge  due  in  respect  of  the 
land  occupied  by  him,  yet  he  continued  in  the  oceupadfli 
of  the  said  glebe  landy  and  had  also  taken  posaeanoa  of  otbir 
glebe  previously  in  the  occupation  of  a  leasee  ;  that,  on  die 
said  SOth  June,  Mr.  Hurst  promised  to  paj  the  Sequestnttr 
the  rent-charge»  and  also  (if  allowed  to  remain  in  posseMtn 
of  the  same)  to  pay  him  such  rent  for  the  said  glebe  ait 
surveyor  should  put  upon  it ;  that  the  deponent  iBfonscd 
Mr.  Hurst  by  letter  of  the  amount  of  the  rent  of  soch  glebe 
fixed  by  a  surveyor,  but  Mr.  Hurst  had  not  paid  any  moaef 
due  from  him  under  the  sequestration  ;  that  the  rentsf  ik 
glebe  due  from  Mr.  Hurst  amounts  to  £54.  158.  Sd.,  aiddr 
rent-charge  to  £79 ;  that  a  further  demand  bad  been  auk 
of  Mr.  Hurst  for  the  same,  with  an  intimation  that»  if  Ae 
demand  were  not  complied  with,  it  would  be  the  8c^ 
trator's  duty  to  bring  his  refusal  before  this  Court ;  tfatffc 
Hurst  had  not  up  to  this  time  paid  any  part  <»f  tiMl 
amounts,  and  that  the  deponent  verily  believes  that  the  AM 
cannot  be  recovered  from  Mr.  Hurst  without  the  Aid  id 
process  of  this  Court.  -  •* 

ilRouMKNT.  Haggard^  Dr.,  on  behalf  of  the  Sequestrator,  movsiil 

Court  for  a  Monition  against  Mr.  Hurst  to  shew  osatlivif 
he  should  not  be  pronounced  in  contempt  for  disobeA 
to  the  sentence  of  this  Court.  [Pbr  Curiam. — What  jilh  | 
disobedience  to  the  sentence  of  this  Court  ?]  His  Ci 
nuance  in  the  enjoyment  of  the  profits  of  his  LiTing.  Blj 
occupies  the  glebe,  and  other  lands  from  which  he  ili'| 
ousted  the  tenants.  This  is  a  disobedience  to  the  seirtti 
[Per  Curiam. — I  suspended  him  ab  officii  ei  a  ^em^fimf  •  ; 
Sequestration  issued  from  the  Chancellor  of  the  Buttfit  J 
Chichester,  and  he  must  enforce  it.  This  is  net  so  mi 
the  receipt  of  the  profits  of  the  Living  as  a  refusal  ta  ft/  \ 
the  demands  made  upon  him.  1  want  to  know  how  the  M 
payment  of  the  rent-charge  is  a  disobedience  to  the  si 
tence  of  this  Court.  This  is  quite  a  novel  proceeding.  V I 
you  shew  he  is  still  in  possession  of  the  profits  af  thelirn^  . 
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itmy  to  the  sentence  of  this  Court,  that  is  a  different  thing ;  Fbb«  la 
■r  first  step  is  to  prove  that  he  has  not  obeyed  the  orders  _, 
tins  Court.  Is  it  not  the  office  of  the  Bishop  of  Chi-  Hwtt. 
ester  Id  enforce  the  Sequestration  ?  And  is  not  that 
nrt  to  take  the  necessary  proceedings  ?]  That  may  be 
9  iDode  €£  proceeding;  but  that  does  not  prevent  this 
BEit  from  enforcing  its  sentence.  [Per  Curiam. — What 
be  irf>|ect  of  the  notice  to  the  Bishop  of  Chichester  of  the 
tcaoe  of  tliis  Court }  That  he  may  issue  his  Sequestra- 
1  and  enforce  it;  and  he  did  issue  his  Sequestration,  and 
Seqaestrmtor  is  to  certify  to  that  Court  what  he  had 
le*  Mutt  I  not  have  a  report  from  the  Bishop  of  Chi- 
ater  ?  How  do  I  know,  except  from  the  affidavit  of  the 
iiaestratoTy  that  there  has  been  any  attempt  to  levy  the 
ofita?]  I  apprehend  there  is  put  before  this  Court  a  suf- 
ient  primi  facie  case  to  shew  that  Mr.  Hurst  is  in  con- 
mpt  aa  to  tbe  sentence  here,  whatever  proceedings  may  lie 
jnotbcr  Court  against  him  as  Rector  and  tithe- payer.  It 
OMBtfest  that  there  has  been  a  disobedience  to « the  sen- 
loe  c£  the  Court  as  to  one  part,  the  suspension  a  heneficio, 
mre  has  been  no  case  precisely  similar  ;  but  in  Moysey  v. 
ileoai/^  where  there  had  been  a  disobedience  to  the  sen- 
ice  as  regarded  ministerial  offices,  this  course  was  adopted, 
well  as  in  White  v.  WHcox,\  where  the  party  persevered 
officiating  without  permission  of  the  incumbent. 
Brnfjordj  Dr.,  on  the  same  side. — ^The  sentence  of  the 
art  eonsists  of  two  parts :  first,  suspending  Mr.  Hurst 
i(§kw:  secondly,  suspending  him  a  heneficio.  This  sen- 
ice  b  not  obeyed  so  long  as  Mr.  Hurst  is  in  possession  of 
ft  glebe,  and  is  himself  not  paying  the  rent-charge  for 
id  he  holds  as  a  parishioner.  If  so,  the  sentence  is  re- 
iimi%  and  if  this  Court  could  enforce  one  part  of  its  sen- 
Mi^  it  would  enforce  the  other,  since  the  breach  of  one 
vt  k  just  as  much  an  offence  as  a  breach  of  both, 
he  object  o^  sending  notice  of  the  sentence  direct  to  the 
iibop  of  Chichester  is,  that,  being  the  Ordinary,  he  is 
lie  to  see  that  the  sentence  of  this  Court  is  carried  into 

^  %  Hi«K.  £.  R.  30.  t   Consist,  and  Arches,  1833.     Not  rep. 
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FsB.  la      effect,  by  sequestration  or  otherwise.    TkeanCbari^.Qf  this 
Xrover  w      ^^^  remains  precisely  the  tamey  and  the  Bidiop  of  €U** 
SmfmL       Chester  stands  as  a  Sheriff*  executing  process  iasned  l>ya 
Court  of  Common  Law.  [Pbb  Cubiam.-— DoesnottheShaiff 
make  a  return  P     I  have  no  return  from  the  fiiah^  of:  Chi* 
Chester^  and  have  no  knowledge  of  what  has  been  done  in 
that  diocese.    Mr.  Butler  is  directed  to  make  his  tistani  to 
the  Bishop  of  Chichester.]     The  proceedings  not  oq}y  aftil 
Mn  Hurst,  but  the  tithe-payers  of  theparish^  whose  aooaoati 
must  be  transmitted  to  the  Bishop,  and  in  regard  to  whoa 
this  Court  has  no  authority.     But  as  to  Mr.  Hurst,  the  OHlfe 
ter  stands  on  a  different  footing.     All  this  Goart  wsBtHA 
know  is,  whether  he  has  complied  with  the  Decree;  ifiMll 
whether  there  is  any  other  mode  of  proceeding  against  hiMi 
The  Court  pronouncing  the  Decree  must  necessarily  Jiait 
the  power  of  enforcing  it,  when  aware  by  legal  evideaseirf 
the  fact  that  the  Decree  has  been  resisted.      [This  hUm 
proved  by  the  evidence  of  the  party  appointed  to  rsMt 
the  profits  of  the  Living,  who  says  they  are  retained  byjb 
Hurst.     [Feb  Cubiam.-<-You  are  proceeding  againstHb 
Hurst  as  a  parishioner  from  whom  tithes  are  due?]    YeUii 
one  respect ;  but  if  Mr.  Hurst  does  any  Mct,  whatever  it  kH 
hindering  the  Decree  of  the  Court  from  being 
effect,  he  is  amenable ;  and  he  retains  the  glebe,  the 
which  are  part  of  the  profits  of  the  Living.    [Pbb  <knnib 
— What  would  be  the  remedy  of  the  Sequestrator  if  a 
of  land  in  the  parish  did  not  pay  his  rent«charge  ? 
if  there  is  a  remedy  against  other  tith^payera,  why  is  theftiS^ 
against  Mr.  Hurst  ?]     The  remedy  we  seek  is  a  simpkr'Oi^ 
though  r  am  not  aware  of  any  other  reanedy  except  hf.pm 
cess  of  law,  which  is  open  to  very  serious  objection.  l£tht  Si* 
qnestrator  is  considered  as  a  mere  bailiff*,*  nntl  niij  i  isl[f|iitMl 
to  support  an  action  at  law  against  a  parishioner^  Wi/brtkd 
he  could  not  against  the  Rector*     I  am  not  aware  ai  sd)^ 
case  in  which  the  sentence  of  this  Court  h$^s  been  enfbnsi 
by  an  action  at  law.  .'■...  .oL 


*  Harding   v.  Hall,   10   Mecs.  &  W.  42       Hubbard  v.   Bkkfifi 
1  Hagg.  c/k.311. 
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8iR  H.  JxHmiB  Fd8t. — This  is  certainly  a  very  novel  pro-      Fib.  la 
eeedSng  in  this  Court,  for  I  cannot  call  to  inind  any  case  pre-     Xrower  ¥. 
cudjr  amilar  in  its  circumstances  in  which  this  Court  has  been        HnnL 
Uriudto  enforce  its  sentence  against  the  incumbent  of  a  parish  Judqmbkt. 
whomitlias  suspended  from  the  performance  of  Divine  offices, 
and  abefrom  the  receipt  of  the  emoluments  of  the  Living. 

The  mode  of  proceeding  is  this :  af^er  the  sentence  pro- 

■mini iiiy  that  the  Rector  be  suspended  ab  officio  ei  a  beneficio 

ftr  tfafee  Tears,  a  nodoe  of  the  sentence  is  given  to  the  Bishop 

m  whose  diooese  the  Rectory  is  locally  situated,  so  that  he 

m^  take  the  legal  means  of  enforcing  obedience  to  the 

Decree  of  this  C<mrt«     The  Bishop  is  considered  as  the 

Bcdeaiaatical  Sheriff;  he  is  to  levy  and  sequester,  and  to 

take  care  that  the  duties  of  the   Living  are  performed, 

and  the  emAoments  properly  collected  and  appropriated ; 

for  whidi  papose  a  Sequestrator  is  appointed,  who  is  to 

collect  die  profits  and  make  a  return  to  his  Registry  of  what 

Im  been  done :  thus  assimilating  the  practice  to  that  of  the 

Ceoits  ef  Common  Law.     In  the  Courts  of  Common  Law, 

Ae  Sheriff  is  to  levy,  and  if  he  cannot  levy,  he  makes  a 

xetnm  to  the  Court,  which  resorts  to  other  means ;  and  if 

die  Bishop  of  Chichester  had  made  a  return,  or  certified,  to 

■KT  that  he  had  appointed  a  Sequestrator,  and  that  Mr. 

Horat  had  refused  to  pay  the  Sequestrator,  oonsequentlyy 

that  the  aeotence  could  not  be  enforced,  I  might  have  granted 

a  JHoaitiaii  to  shew  cause  why  Mr.  Hurst  should  not  be  pro- 

■OMiirfwl  in  contempt  for  disobedience  to  the  orders  of  the 

Ooiift.     But  here  is  a  mere  affidavit  from  the  gentleman  ap- 

i  Sequestrator  by  the  Bishop  of  Chichester,  of  mat* 

hreapectiDg  which  the  Court  knows  nothing,  except  from 

\  afidavit;  and  a  motion  is  made  for  a  Monition  calling 

n  Ifr.  Horat  to  shew  cause  why  he  should  not  be  pro- 

in  contempt  for  disobedience  to  the  orders  of  the 

Ooart*— for  this  is  the  form  of  the  motion  now  made ;  at 

tat  it  muB  Ibr  payment  to  the  Sequestrator  o€  the  suras 

doe ;  this  is  certainly  the  better  mode.     But  I  am  not  in 

possession  of  information  regularly  transmitted  to  me  as  to 

die  facts.     The  cases  of  Moysey  y.Hillcoal  and  fVhUe  v. 


fused, 
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FsB.  18.  Wilcox  were  different  from  this  case ;  for  there  the  Court 
Trowerr  ^*^  suspended  the  parties  from  the  performance  of  Dinne 
Hur§L  offices,  and  they  continued  to  perform  them,  and  the  Court 
issued  a  Decree  or  Monition  to  shew  cause  why  they  should 
not  be  pronounced  in  contempt  for  disobeying  the  orders  of 
the  Court.  So  in  this  case,  if  Mr.  Hurst  had  continued  to 
perform  Divine  offices,  the  Court  would  have  issued  its 
Monition.  But  this  is  not  the  ground  of  complainty  which 
relates  to  the  rents  and  pro6ts  of  the  Living,  and  it  is  ■eces' 
sary  for  that  purpose  that  the  Bishop  of  Chichester  should 
make  a  return.  I  am  not  satisfied  that  I  could  grant  tbe 
prayer  on  the  ground  that  there  has  been  on  the  part  of 
Mr.  Hurst  a  refusal  to  give  up  the  occupation  of  the  gUke. 
As  far  as  I  understand  the  affidavit,  thete  has  been  an  agreo* 
ment  between  the  parties  that  he  should  take  the  oocaptn^y 
paying  rent.  It  may  be  that  this  rent,  and  the  rents  !»• 
ceived  from  others,  have  not  been  paid  ;  but  I  moat  hans 
return  from  the  Bishop  of  Chichester  that  Mr.  Hurst  hi 
not  complied  with  the  terms  of  the  sentence,  by  not  pqpf 
what  is  due  from  him,  and  what  he  has  received  from  dte 
persons.  Till  then,  I  cannot  proceed  to  decree  a  McbBm 
to  issue.  I  know  what  the  inconvenience  would  be  4i 
issuing  a  Monition  to  shew  cause ;  that  it  would  be  foUovii 
up  by  a  sentence  pronouncing  the  money  to  be  due  to  tin 
Sequestrator ;  but  unless  I  am  satisfied  in  the  6rst  iBStflMB 
that  I  have  power  to  follow  this  up  by  pronouncing  thi 
party  in  contempt,  and  directing  his  contempt  to  be  sigah 
fied,  I  am  unwilling  to  issue  such  a  Monition,  and  I  oonU 
not  do  it  without  a  return  from  the  Ecclesiastical  Sheriff 

1  am,  therefore,  of  opinion  that  I  am  not  in  a  sitaslMi 
to  grant  the  prayer.  Whether  on  a  return  from  the  Buhtf 
of  Chichester  the  Court  would  then  enforce  its  sentenoe^  v 
another  question.  Upon  a  full  statement  to  the  Court  as  tl 
the  circumstances,  I  might  possibly  be  in  a  situation  to  grtfl 
Motion  re-  the  prayer ;  at  present,  I  am  of  opinion  that  I  am  not  IB  • 
condition  to  do  so,  and  I  must  refuse  the  motion. 

Bajiford,  Proctor. 
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Bluck  V,  Hodgson.  —  Appeal, — Cause. — This   was  an      Feb.  18. 

appeal  firom  the  Episcopal  Consistorial  Court  of  Norwich^   y^' 

in  a  bnsineaa  of  shewing  cause  why  a  sequestration  of  the  had  been  bor. 

emoinmeiits  of  the  Rectory  of  Walsoken,  Norfolk,  should  ^j^^^»  ^^  J}j« 

not  imief  under  the  following  circumstances.     The  Appel-  diocese,  of  the 

]ant»  the  Rev.  John  Bluck,  was  instituted  to  the  Rectory  in  Governors    of 
•,^Mt       w     in^n     1      r»-  .  «*  1.T        .1  •■       1      Tki       1    Queen  Anne's 

1m1«     In  1848,  the  Bishop  of  Norwich,  under  the  Plural-  Bounty,  under 

kiea  and  Residence  Act  (1  &  2  Vict.  c.  106),  issued  a  Cora-  ^«  Act  1  &  2 

mitnon  to  inquire  whether  there  was  a  fit  house  of  resi-  upon  mortgage, 

dence  bdonging  to  the  Rectory ;  what  was  the  clear  annual  f^'  the  building 

profit  of  the  benefice ;  and,  if  there  was  no  house,  whether  residence,  and 

a  fit  house  could  be  conveniently  provided  on  the  glebe  or  the  Rector  re- 

odierwiae.     The  Commissioners  reported,  Ist,  that  there  j^e^Big^'^j^ 

^aa  no  fit  house  of  residence ;  2nd,  that  the  clear  annual  enter  upon  the 

^ue  of  Hie  benefice  was  not  less  than  £1,U0;  and,  Srd,  ^^ebi^" knV*"* 

that  a  fit  hoaie  of  residence  could  be  conveniently  built  on  which    the 

a  portion  rf  Ae  glebe.    The  Bishop,  thereupon,  procured  ^iS'Ilad'rl^rt- 

pJana  and  an  estimate  of  the  expense  of  building  a  house^  ed    might  be 

and  oo  the  9th  November,  1843,  transmitted  to  the  patron  JLT'^^^n^i'' 
'  '  '^  that    purpose : 

of  tlie  benefice  copies  of  the  report,  plans,  and  estimates,  —  Held,  that 

and  aenred  other  copies  upon  Mr.  Bluck,  the  Rector.   The  2*^  treasurer  of 

,  .-.,.*       ..  .1       .t         Queen  Anne's 

two  months  required  by  the  Act  having  expired  without  Bounty  was  not 

any  objection  beinir  made  by  either  the  patron  or  Rector,  competent    to 

•     «.•  .  1.        LAV,  .«.      mamumasuit 

the  Bishop  (as  empowered  by  the  Act)  borrowed  of  the  for  the  instaU 

Governors  of  Queen  Anne's  Bounty  £2,040.  lOs.  Sd.,  the  f"®"^  ^^  *"<* 
-,    ,  .  ,  ,  ,     interest     upon 

amount  of  the  estimate,  and  executed  a  mortgage  on  the  the  loan. 

flOch  August,  1844,  a  counterpart  of  which  was  forwarded 

fta  Mr.  Bluck.     Shortly  afVer,  the  Bishop  applied  to  Mr. 

Block  for  possessioD  of  a  field  of  glebe  land  whereon  to 

WiM  the  boose;  bat  Mr.  Bluck  refused  to  allow  the  Bishop 

to  enter  thereon,  and  the  Act  specifies  no  means  whereby 

the  Bkhop  can  oompulsorily  take  possession.     The  money 

fconowed,   therefore,   remained  in  a  bank  unproductive. 

The  Goremors  of  Queen  Anne's  Bounty  applied  to  Mr. 

Rack  for  payment  of  the  instalments  and  interest  on  the 

ksn  (under  sect.  62 of  the  Act),  which  he  declined  to  make; 

whereupon  (under  the  67th  section),  Mr.  Christopher  Hodg- 

lOD,  the  Treasurer  of  the  Governors,  instituted  a  proceeding 

in  the  Consistorial  Court  of  Norwich,  calling   upon  Mr. 
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9mm.  1&      Bluck  to  shew  cause  why  a  Sequestration  of  the  profits  and 

£i^^       emoluments  of  his  Rectory  should  not  issue  to  Mr.  John 

HodgaotL.      Burder,  the  solicitor  of  the  Governors  of  Queen  Anne's 

Bounty,  and  why  the  Rectory  should  not  be  sequestered 

until  payment  of  the  sum  of  £206.  ISs.  8d.— naniely«  £188. 

ISs.  4d.  for  two  years'  interest  upon,  and  £68.  Os.  4d.»  one 

instalment  of  one-thirtieth  part  of,  the  principal  sum  of 

£2,040.  IDs.  Sd. ;— upon  an  affidavit  of  Mr.  Hodgson  thtf 

Mr.  Bluck  was  justly  and  truly  indebted  to  the  said  Gofe»> 

nors  in  the  aforesaid  sum  of  £206. 13s.  8d.,  by  virtue  of  die 

mortgage.      Mr.  Bluck,  not  appearing,    was   proDouneed 

SeDtSB  contumacious,  and  the  Sequestration  was  decreed.    F^mi 

the  issuing  the  Sequestration,  Mr.  Bluck  appealed  to  tliii 

Court* 

1847.  Sir  J.  Dodsottf  Q.A.,  for  the  Respondent. — The  BiAsf 

Amumint       "  empowered  under  the  Statute  to  sequestrate  the  Livini^ 

there  being  no  appearance  on  the  part  of  Mr.  Bluck,  «1» 

was  pronounced  contumacious,  and  the  proceedings  hlif 

been  regular. 

Curteis,  Dr.,  for  the  Appellant. — ^I  submit  that  the  iMi 
proceedings  are  null  and  void.  Mr.  Hodgson  has  no  rigH 
to  sue,  and  the  service  of  the  Citation  or  Decree  bas  bsii 
irregular. 

Sir  J,  Dodwn, — With  respect  to  the  first  objectioii,  tk 
Governors  of  Queen  Anne's  Bounty  are  a  Corporatism 
which  has  a  right  to  sue  by  its  Syndic,  or  Treasurer.  Thlt 
is  the  ^ule  of  the  Civil  Law.'*'  As  to  the  second  objecri«b 
the  Decree  was  issued  in  the  diocese  of  Chichester  (Mr. 
Bluck  being  resident  at  Brighton),  and  served  by  the  Appt- 
ritor  of  that  diocese  upon  Mr.  Bluck  personally.  A  off 
was  not  lefl,  according  to  our  mode  of  proceeding,  bstt 
notice,  which  is  the  old  mode,  and,  according  to  Ooghtoib 
the  regular  mode. 

Jenner,  Dr.,  on  the  same  side. 

Curteis. — Without  the  Act  of  Parliament,  there  woaldAt 
no  power  to  charge  the  Living  with  this  money;  and  wbn* 
a  power  is  given  by  Act  of  Parliament,  the  Act  maH  fca 

*  Dig.  lib.  iii.  tit.  4,  ■.  1. 
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roplied  with.     Here  is  no  averment  when  Mr.       Pib.  la 
rame  Rector  of  Walsoken.     For  any  thing  that       nulk^ 
I  the  pncKseedings,  he  may  have  been  Rector  be-      Hodgatm, 
Act  passed.     &uni  v.  Hartoood.*     There  is  no 
xighi  there  is  an  interlocutory  Decree  having  the 
effect  of  ft  definitive  sentence.     Supposing  Mr. 

as  •  Treasurer  of  the  Corporation,  has  a  right  to 
n  not  sued  regularly:  all  we  have  is  his  affidavit 
nd  the  Jurat  omits  the  words  *'  before  me»"  which 
Regj"^,  Inhabitants  ^  Bloxkam.f  Dr.  Daubeny, 
nwterod  the  oath,  had  no  authority  to  do  so,  not 
arrogate  of  the  Bishop  of  Norwich.  No  copy  of 
e  was  served,  and  there  is  no  intimation  in  the 
But  there  is  nothing  to  shew  that  the  Treasurer  of 
niors  of  Queen  Anne's  Bounty  has  a  right  to  sue ; 
lo  toamon  seal ;  there  has  been  no  appointment  of 
»    ' 

vit  Of '9  on  the  same  side. — ^This  is  a  case  in  which 
p  ought  to  be  in  strict  accordance  with  a  law 
pat  in  efiect  for  the  first  time.  The  debt  which 
k  is  said  to  have  incurred  arises  under  an  instru- 
raortgage  to  which  he  was  not  a  party,  and  it  is 
shewn  that  it  concerned  his  own  parish. 
Dod$on,  in  reply. — ^There  may  be  doubts  whether  Rcply. 
^ton  has  sufficient  power  to  sue:  I  admit  upon 
t  there  is  considerable  difficulty.     He  has  not  an 

under  the  Charter. 

Bse  stood  over  for  further  inquiry  as  to  this  point.) 
Dodmn,.*^!  am  afraid  we  are  not  in  a  condition  Feb.  18. 

that  Mr.  Hodgson,  as  the  Treasurer  of  Queen 
kranty,  has  a  right  to  sue.  [Per  Curiam.—-!  do 
fiat;  as  Treasurer,  he  has  any  right  to  sue,  as  I 
id  the  Charter.]  If  this  is  a  suit,  we  cannot  main- 
he  can  be  a  party.  This  is  a  case  in  which  a  Seques- 
sa  been  allowed  to  go  out  merely  on  the  affidavit  of 
^(son,  without  a  Monition.  It  is  the  first  instance 
■  process  going  out  at  once.     In  Abbitt  v.  Gume^,l 

U  649.  t  6  a  B .  Rep.  528.  X  2  Notes  of  Ca.  75. 

^  z 
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Feb.  la  in  the  Consistory  Court  of  London,  a  Sequestnilion  went 
Bluekr  ^"^  upon  a  Motion  before  the  Judge,  at  the  instance  of  cr^ 
IJodgwom,      ditors,  afler  notice  to  the  party. 

JuDGMKHT.  Sir  H.  Jennbr  Fust. — Since  the  objection  is  taken,  1 

am  bound  to  attend  to  it.  I  pronounce  for  the  appeal,  and 
reverse  the  sentence  appealed  from,  and  I  am  bound  topn 
the  costs  of  the  appeal.  1  must  declare  the  SequettratioD  to 
be  null  and  void,  and  dismiss  Mr.  Bluck. 

Let  the  Decree  be  settled  between  the  Proctors  out  af 
Court. 

Procton :  —  EngUheart,  for  the   Appellant ;    Jenntr,  for  the  R^ 
ppondent. 


tl^igl^  Court  of  antnttalte^ 

AdtLCourtDay.  February  20. 

CoUiBion.  —  The  '«  England."^ CuiMe,  6y  Ad  on  Peiiium.  ^Ilm 
aikl"'^appHca-  ^^^  ®"  action  of  damage  by  collision  brought  by  theowMfl 
tion  of  Trinity  of  the  William  Broderick,  of  242  tons,  against  the  Emffmii 
"  VwlatSn  ^*f  °^  ®^^  ^®"®-  ®"^^  vessels  were,  at  the  time  of  the  ooUmm% 
ground  of  de-  between  5  and  6  o'clock  in  the  morning  of  the  8th  AugV^ 
\^ll  !n^  a"  u-  ^^**'  proceeding  up  the  River  St.  Lawrence,  the  wind,  *i  j 
ment.  E^^  working  breeze,"  being  westerly,  the  WilUam  Bffdt'A 

rick,  in  ballast,  being  on  the  starboard  tack,  standing  H  j 
the  southern  shore,  and  the  England^  with  a  cargo  and  M  - 
emigrants,  on  the  larboard  tack,  standing  to  the  nortiiera 
shore.    The  weather  was  thick  and  foggy.     The  on 
of  the    William  Broderick  imputed  the   accident    to  dH  ; 
misconduct  of  those  on  board  the  Englandf  alleging  ttaip 
being  close-hauled,  she  (the  William  Broderick)  kept  ht 
course,  and  the  England  should  have  put  her  helm  o{^  and  , 
avoided  her,  whereas  she  kept  her  luflT.     On  the  part  of  tiie  J 
England  it  was  asserted  that  she  put  her  helm  down,  md  j 
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«  other  vessel  did  the  same,  instead  of  continuing       Fsb.  20. 
mrse,  and  she  did  not  keep  a  good  look-out  or  blow      Emiland 
g-faom  ;  so  that  the  collision  was  either  the  result  of 
ible  accident,  or  the  fault  of  the  other  vessel, 
f  Court  was  assisted  by  Trinity  Masters."^ 

r^ngf  Dr.,  for  the  WiUiam  Broderick. — The  first  Aequmimt* 
m  is,  whether  the  other  side  are  entitled  now  to  set  up 
»  of  inevitable  accident,  since,  in  their  Answer  to  our 
ley  allege  that  the  collision  was  *'  solely  and  entirely 
by  those  on  board  the  WiUiam  Broderick  not  having 
good  look-out^  and  not  having  taken  the  requisite  pre- 
18,  during  ^oggy  weather,  of  sounding  the  bell  or  fog- 
and  by  putting  her  helm  down^  instead  of  continuing 
urse."  If  this  change  of  ground  be  permitted,  how 
Court  to  prevent  in  all  cases  the  line  of  defence  set  up 
'  Act  on  Petition  being  abandoned  in  Argument  ? 
K  CuBiAM. — ^This  objection  struck  me  when  I  heard 
>peiiiog  on  the  other  side,  whether,  having  stated 
ound  upon  which  they  meant  to  rely,  another  ought 
let  up.  I  mentioned  this  to  the  Trinity  Masters. 
!aifi«.  Dr.,  contrh. — We  are  coming  to  special  pleading, 
lea  of  inevitable  accident  is  apparent  from  what  we 
in  the  Act.  We  plead  the  thickness  of  the  fog,  and 
was  impossible  to  see  more  than  half  the  length  of 
ip ;  and  is  there  any  rule  of  pleading  which  precludes 
jr  from  arguing,  upon  an  Act  so  framed,  that,  as  to 
i^Utnd,  tlie  collision  was  the  result  of  inevitable  acci- 
no  blame  being  imputable  to  this  vessel  ? 
rding. — According  to  the  facts,  we  being  close-hauled 
(  starboard  tack,  and  keeping  our  course,  the  England^ 
on  the  larboard  tack,  primd  Jacicy  according  to  the 
\  of  Navigation,  was  in  the  wrong,  and  it  lies  on  . 
B  justify  herself.  The  real  questions  are,  first,  as  to 
iitance  at  which  the  vessels  could  be  seen  from  each 
;  second,  as  to  which  vessel  saw  the  other  first; 
»  St  what  distance. 

PkiUmore^  Dr.,  on  the  same  side. — It  is  important,  if 
ttre  laid  down,  that  they  should  be  strictly  adhered  to. 
*  Captain  WellUanke  and  Captain  Bax. 
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Fkb.  so.  Addamt. — We  say  that  the  England  was  to  die  leeward 

E  Imid.  °^  ^^®  WUliom  Brodenck  at  the  time  of  the  acpprcnuiiia- 
tion  of  the  two  yessela  to  each  other ;  and  this  allegatioo 
18  not  denied.  We  allege  that,  when  the  other  Teasel  wai 
seen  from  the  En^nd,  she  was  close  od  the  Englan^s  lee» 
bow.  This  plea  is  not  distinctly  and  explicitly  denied.  But 
this  is  the  point  upon  which  the  whole  case  tums^  for  if  wt 
saw  the  other  vessel  a  short  distance  to  leeward  and  on  o«r 
lee-bow,  the  Rule  did  not  apply.  The  application  of  the 
Rule  depends  upon  how  the  two  vessels  were  approaching 
each  other. 

Bay  ford.  Dr.,  on  the  same  side. — The  whole  of  die  cue 
turns  upon  the  nicety  of  the  distance  at  which  each  venel 
was  visible  from  the  other. 

Judgment.  Dr.  LusHiNOTON    (addressing  the  Trinity   Masten>— 

Gentlemen,  this  case  has  been  argued  before  you  at  venr 
considerable  length,  and  some  particulars  have  been  dwi 
upon  with  great  minuteness,  the  importance  of  which  Vmt 
not  been  able  to  discover.  But  it  is  necessary  that  I  shodtf 
bring  under  your  consideration  certain  matters  appearil^ii 
the  pleadings. 
Delay  in  First,  with  regard  to  the  delay  which  has  been  impilel 

bringing  the  ^q  th^  parties  who  bring  this  action.  It  is  abundantly  cle», 
that,  whatever  may  be  the  effect  of  that  delay,  the  acte 
was  brought  within  time,  and  the  Court  is  bound  to  txM* 
tain  the  action,  and  determine  it  on  the  merits  of  die  enSi 
But  it  is  equally  true  that,  if  the  Court  sees  that  tiicre  has 
been  too  great  delay  in  prosecuting  a  proceeding  -of  tUi 
description,  it  always  considers  that,  if  there  beanydiS- 
culty  in  proving  the  case  on  the  one  side  or  on  the  other,  it 
ought  to  be  ascribed  to  the  party  Who  has  been  negligent, ti^ 
at  least  not  vigilant,  with  regard  to  his  own'  interests;  0* 
the  present  occasion  it  appears  to  me,  that  if  proper  mss- 
sures  had  been  followed  up,  the  owners  of  the  EngiM 
would  have  been  discovered  much  sooner'  than  they  wsfa 
I  cannot  conceive  it  possible  that  the  owners  of  a  Vessel  of 
between  800  and  900  tons,  belonging  to  Liverpool,  mig*t 
not  have  been  discovered  by  ortlrnary  diligence.     But  tbes 
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time  comes  this  fact,  which  is  a  great  extenuation,  namely,  Fxb.  SO. 
that  dM  agent  of  the  Company  to  whom  the  WilHam  Erode*  E^land, 
riek  bdofiged»  and  who  had  been  intrusted  with  the  charge 
of  thaw  inquiries*  became  insane,  and  has  since  been  con- 
fined in  a  lunatic  asylum,  and  the  owners  could  not  find  out 
what  was  done  or  not  done.  The  utmost  extent  to  which 
the  effect  of  this  delay  could  be  carried  is  this,  that  if  it  had 
liqf>pencd  that  evidence  could  not  be  found  sufficient  to  pro- 
secute the  case^  then  it  must  have  failed.  But  it  turns  out 
tiiat  we  have  almost  all  the  witnesses  who  could  give  infor- 
mation ;  so  that  the  delay  is  not  of  any  importance  to  the 
ultimate  result  of  the  case. 

There  is  another  matter  of  infinite  importance,  not  only  The  Rules. 
with  regard  to  this  case,  but  to  the  regularity  of  all  our 
proceedings ;  that  is,  what  are  the  Trinity  House  Rules  in 
sudi  m  case?  I  have,  over  and  over  again,  with  the  distinct 
approbatioa  of  gentlemen  from  the  Trinity  House,  stated  the 
RuleapfiliGable  to  these  cases,  to  the  utmost  of  my  power,  in 
the  dealest  and  most  distinct  manner  I  could.  I  apprehend 
It  is  this:  -  Where  two  vessels  are  on  a  wind,  that  on  the  lar- 
board tac^  is  to  give  way  to  the  one  on  the  starboard  tack. 
NoWf  we  have  had  a  long  discussion  as  to  whether  the  Wil" 
Ham  Broderick  was  to  windward  or  to  leeward  of  the  Eng* 
Uad.  Why^  if  it  had  been  broad  daylight,  you  have  always 
said  the  Rule  applies,  whether  the  vessel  be  to  the  windward 
or  to  the  leewuti,  if  there  be  a  reasonable  chance  of  colli- 
Nobody  ever  said  that  the  Rule  applied  where,  each 
Icee^Hiig  its  course,  there  was  no  chance  of  collision ; 
but  yoo  are  not  to  speculate  upon  the  matter  whether  the 
Fas  a  little  to  the  leeward  or  a  little  to  the  wind- 
.•'but  you  are  to  obey  the  Trinity  House  Rule,  even  in 
daylight*  Therefore,  I  must  say  I  have  been  a  good 
dal  astonished  at  the  long  discussion  as  to  whether  the 
ycsscl  -w«s  to  windward  or  to  leeward  of  tlie  England. 

I  must  now  make  an  observation  or  two  with  reference  to  The  Pleadings. 
Ae  pleadings  in  this  case,  and  it  is  really  not  an  unimport- 
int  matter;  for,,  although  we  cannot,  in  this  mode  of  con- 
'    dueting  a  cause,  ■  proceeil  with  the  strictness  and  accuracy 
shscnred  in  other  modes  of  action,  yet  it  is  uf  great  import- 
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Feb.  so.  ance  that  the  facts  of  the  case  should  be  dearly  staled,  and 
E  ~uimL  ^^^  ^^  should  be  most  distinctly  set  forth  upoo  what  ground 
each  party  relies  in  seeking  to  obtain  the  decree  of  the 
Court.  Now  the  case  set  up  on  the  part  of  the  WilUam 
Broderick  was  a  very  plain  one :  **  You  saw  tii  in  time; 
you  ought  to  have  put  the  helm  up,  and  did  not ;  you  an 
to  blame ;  we  kept  our  luff."  The  answer  is — **  The  Proc* 
tor  for  the  England  denied  that  the  collision  waa  solely  and 
entirely,  or  at  all,  owing  to  the  negligence  or  want  of  skfll 
of  the  crew  of  the  England/*  but  he  all^^ed  <' that  the 
same  was  solely  and  entirely  caused  by  those  on  board  the 
William  Broderick  not  having  kept  a  good  look-out,  and 
not  having  taken  the  requisite  precautions,  during  foggj 
weather,  of  signifying  her  presence  or  approach — to  wit,  bf 
sounding  the  bell  or  fog-horn,  and  by  putting  her  hebi 
down,  instead  of  continuing  her  course^**  One  would  iMti- 
rally  understand  this  to  mean,  ^'  We  were  right  in  what  10 
did,  and  you  were  wrong  in  what  you  did,  because,  intlr 
first  place,  you  were  negligent — you  did  not  sound  thefcl 
or  blow  the  horn ;  in  the  next  place,  you  altered  the  Ua^ 
and  the  collision  was  solely  and  entirely  caused  by  it."  i 
had  the  greatest  difficulty  in  getting  over  these  words,  bfr* 
cause  the  real  issue  in  the  case  is,  whether  it  waa  so  foggf - 
that  the  England  could  not  see.  I  confess  I  felt  vcfj 
strongly  the  objection  of  Dr.  Harding,  and  I  mentioned  it 
to  you,  Gentlemen,  before  it  was  taken.  I  felt  it,  ii 
so  strongly  that,  but  for  another  circumstance,  I 
have  given  it  an  overwhelming  weight.  But  I  find  it 
alleged  on  the  part  of  the  England  (after  stating  the  facH 
nearly  the  same  as  they  are  stated  on  the  other  side),  **  tbst 
it  was  impossible  to  see  more  than  half  the  length  of  the 
ship,  when  a  ship  was  seen  by  the  wind,  close  on  the  £1^ 
land*^  lee-bow,  from  which  she  was  then  not  further  distal 
than  about  twenty  yards."  Now,  if  the  Act  had  gone  on  to 
Hay,  in  so  many  words,  that  it  was  perfectly  impossible  to 
have  seen  the  other  vessel  till  she  was  so  close  that  they  could 
not  obey  the  Trinity  House  Rule,  and  that  they  were  forced 
to  do  the  best  they  could  under  the  circumstances,  it  woaid 
have  been  all  clear.     But  we  have  to  collect  the  dcftses 
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:  facts  stated,  and  I  am  of  opinion  that  such  defence       Fib.  80. 

collected  from  such  facts;  but  it  is  a  misfortune      Emo^id. 

should  have  to  collect  it  from  the  facts.     Nor  do  I 

the  other  party  could  be  deceived ;  if  I  did,  I  must 

ifferent  view  of  the  matter  :  for  I  find  that  the  affi- 

nade  subsequent  to  this  averment  contradict  the 

It  as  to  the  weather,  and  say  that  it  was  not  so 

I  represented.    Therefore,  we  are  at  liberty  to  con- 

th  points. 

respect  to  the  William  Broderickj  therefore^  as  far     Merits  of  the 

form  a  judgment,  she  did  nothing  wrong.     I  put  it ' 

judgment  what  was  the  conduct  of  the  England, 

question  is,  under  what  circumstances  she  was  act- 

llat  did  she  do  ?     She  ought  to  have  obeyed  the 

'  she  could ;  it  is  upon  her  to  prove  that  her  case  is 

frticNi  to  the  Rule.    She  says,  *'  I  could  not  obey  the 

leamss  the  weather  was  fog^y,"  and  she  must  prove 

tt  was  the  fact.    If  you  acquit  the  England,  you  must 

0  the  conviction  that  she  has  distinctly  proved  her 
It  and  exception,  that  the  morning  was  so  foggy 

could  not  see  the  other  vessel.  Recollect  that  all 
OS  to  rules  require  to  be  strictly  proved ;  and  you 
t  relax  such  a  Rule  as  this. 

let  us  consider  the  probabilities  of  the  case.     There 

1  favour  of  the  England,  namely,  there  is  no  denial 
ig  on  the  other  side :  so  far  the  probabilities  are  in 
if  the  England.  There  are  two  other  circumstances, 
lich  you  will  decide  whether  they  are  of  any  weight, 
veather  was  so  extremely  foggy,  ought  the  masters 
dave  been  on  deck  ?  Both  of  them  were  not  on 
hich  is  strange  conduct  if  the  weather  was  so  foggy. 
er  point  is  this :  if  the  weather  was  so  foggy,  why 
at  all? 

Nrill  observe  Uiat  it  is  a  very  nice  question,  because, 
elieve  the  evidence  given  for  the  William  Broderick, 

England  was  seen  at  a  distance  of  400  yards— the 
f  being  a  large  vessel,  and  the  other  high  in  the 
eing  in  ballast — I  apprehend  there  would  have  been 
have  prevented  the  accident  by  obeying  the  Trinity 
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[HiuT. 


Fib.  20. 

England. 


Opiwioir. 


JOOOMKMT. 


House  Rule.  But  when  a  man  measures  400  yards  at  tea 
he  is  not  always  accurate.  You  will  take  into  cfmaideratioo 
that  the  master  and  the  pilot  were  below,  and  had  to  come 
on  deck ;  and  how  long  we  may  expect  it  would  occupy  to 
get  on  deck.  You  will  give  due  weight  to  all  the  drcuni- 
stances  of  the  case>  not  omitting  the  local  peculiarities  of 
the  river. 

Capt.  Wellbanke. — In  reply  to  the  last  question,  re* 
specting  the  masters  not  being  on  deck,  perhaps  the  capCun 
had  the  middle  watch^  and  the  chief  mate  succeeded ;  there- 
fore, we  do  not  think  the  masters  were  to  blame  in  this  re- 
spect.  It  is  acknowledged  by  both  parties  that  the  fog  \uA 
been  very  thick  up  to  the  period  of  the  collision.     On  tlie 
part  of  the  WilUam  Broderick^  some  of  the  witnesses  fix  die 
space  between  seeing  the  vessel  and  the  collision  at  thne 
minutes,  and  some  at  five.     The  master  of  that  vessel  a^i 
that,  upon  hearing  the  mate  hail  the  vessel,  he  jumped  sit 
of  bed  and  ran  on  deck  without  his  clothes,  and  the  edJH 
sion  occurred  immediately  ;  and  the  England  alleges  H 
she  did  not  see  the  William  Broderick  until  they  wereiVf 
near  each  other     Therefore,  under  all  the  circumstancnrf 
the  case,  we  consider  that  they  were  so  close  when  fint  MM 
that  the  collision  was  inevitable,  and  we  attach  blaos  li 
neither  party. 

Per  Curiam. — I  dismiss  the  England^  with  costs. 

Proctors  :—^oiDi(^,  for  the  WUHam  Broderick ,-   Bothery,  ftvAe 
England. 


AddCourtDeof. 

Upon  objec- 
tion to  tbe  Re- 
gistrar's Re- 
port, in  a  cause 
of  damage  by 
collision:  — 
Held,  that  the 
party  damaged 
and  obtaining 
judgment  was 
entitled  to  in- 
terest upon  the 
amount      paid 


February  22. 

The  ''  Hebe:' --Act  on  PelUion.— This  was  origioalljri  j 
cause  of  damage  by  Mr.  George  Danby  Palmer,  tbe  si^  J 
owner  of  the  schooner  Rose,  against  the  brig  Hebe.    OntkF  1 
15th  May,  1846,  this  Court*  without  opposition,  pronounei' I 
for  the  damage^  and  referred  the  same  to  the  Registrar  tf' J 
Merchants,  whose  Report  was  now  objected  to.    TbeooH^  i 
sion,  which  was  the  cause  of  the  damage,  took  place  ODtli| 
3rd  December,  1844,  at  which  time  the  Rote  was  ^'| 
voyage  from  Newhaven  to  Newcastle,  in  ballast.    Aftw*^  j 
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ooDuMHH  the  seboonery  baving  been  deserted,  was  assisted       Fsb.  22, 
imaFartnnouth,  where  she  was  repaired,  and  whence  she        j^^ 
[to  Great  Yarmouth. 


OnkAalf  of  the  sole  owner  of  the  Rose  (who  objected  to  f^„  the^  date 
ibmRepon),  it  was  alleged  that,  shortly  after  the  collision,  of  payment,  not 
Mr.  Fsfancr  authorised  Capt.  Clifton,  a  person  of  great  expe-  o7"the  Decree 


i  at  Yarmouth,  to  proceed  to  Portsmouth  and  superin-  only;  and  the 

teod  the  repairs,  and  he  remained  there  until  they  were  that**^tem"^" 

eompleted,  on  the  7th  February,  1845,  thereby  preventing  amended. 

much  uimecessary  expense  and  delay ;  that  the  Registrar 

and    Merchants    had    disallowed    the     whole     claim    of 

fS2.  Is.  6d.  for  the  expenses  of  Capt.  Cliflon,  and  £21  for 

hia  loss  of  time,  on  the  ground  that  Messrs.  Garratt  and 

Gibbon,  af  Portsmouth,  acted  as  the  agents  of  Mr.  Palmer, 

and  that  the  master  of  the  Rose  was  on  the  spot ;  whereas, 

the  only  mmer  in  which  Messrs.  Garratt  and  Gibbon  acted 

aa  agenti  fiir  the  owner  was,  in  advancing  money  for  and 

disciiaigilig  the  bills  for  the  repairs,  for  which  they  had 

made  a  chvge  of  2^  per  cent,  on  the  amount  advanced,  and 

tbe  maater  of  the  RosCf  besides  being  too  unwell  to  attend 

to  the  repairs,  was  utterly  incompetent  to  superintend  them ; 

tluU  the  bilk  for  the  repairs,  salvage,  and  other  expenses 

connected  therewith,  amounted  to  £408.  18s.  2d.,  of  which 

onlj  £391.  2s.  7d.  had  been  allowed,  without  any  reason 

being  assigned  for  the  deduction ;  that  after  the  schooner 

vrived  at  Yarmouth,  sundry  work  was  done  on  her  at  the 

expense  of  £5.  Ss.  7d.  (being  only  the  finishing  of  the  work 

done  at  Portsmouth),  which  had  been  disallowed ;  that,  at 

the  time  of  the  collision,  a  quantity  of  provisions  liad  been 

OD  board  the  Rote,  which  were  stolen  by  some  persons  who 

^pMdsdhCT  after  the  collision  (the  crew  having  been  obliged, 

fitatfthe  preservation  of  their  lives,  to  leave  her),  which  were 

1  at  Portsmouth  at  a  cost  of  £5.  18s.  8d. ;  that  the 

t  of  the  master  and  crew  in  Portsmouth,  and  of  the 

'  in  travelling  home  to  Yarmouth,  and  back  to  Ports- 

ti,  when  the  repairs  were  finished,  amounted  to  £4. 1 4s., 

j0d  these  two  items,  with  £1.  4s.  for  setting  up  the  rigging, 

S^i^fn.  16s.  8d«,  of  which  only  £7.  28.  8d.  had  been 

itfoved;  that  a  claim  for  demurrage,  at  the  rate  of  £2  per 

▼OL,v.  2  a 
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Fn.  82.  dSmiy  daring  the  period  of  the  schooner's  d^tentfoD  atPorti- 
jj^^  mouthy  was  refused  to  be  aUowed  by  the  Registrar  and  Mer- 
diants^  who  required  that  the  owner's  books  should  be  |M- 
duced  for  their  inspection,  which  Mr.  Palmer  bad  decKnedy 
stating  (in  an  affidavit)  that,  during  the  time  of  her  detcn* 
tion,  the  Bate  might  have  made  two  voyages,  widi  Ml 
cargoes  of  coals,  between  the  north  and  Yarmouth,  and 
would  in  all  probability  have  earned  a  net  profit  of  £56, 
and  the  Registrar  and  Merchants  had  allowed  only  £80  ftr 
demurrage;  that  the  whole  of  the  bills  for  the  repairs  and 
other  expenses  were  paid  in  January,  1845,  noCwlthstandiiig 
which  the  Registrar  and  Merchants  had  only  allowed  inteh 
est  on  the  amount  reported  fay  them,  computing  from  the 
15th  May,  1846,  the  date  of  the  Decree  pronoundng  ftr 
the  damage;  whereas,  inasmuch  as  the  Hebe  was  at  the 
time  of  the  collision  bound  on  a  voyage  to  Ichaboe,  mi 
proceedings  could  not  have  been  commenced  against  her  m 
this  Court  until  her  return,  interest  should  have  fcv 
allowed  from  the  date  of  the  payment  of  the  account. 

In  their  Answer,  the  owners  of  the  Hebe  alleged  thslfc 
sums  claimed  on  account  of  Capt.  Clifton  had  been  properi; 
disallowed,  for  the  schooner,  having  been  abanddoed  If 
her  master  and  crew  afler  the  collision  without  snCdfrt 
cause,  was  fallen  in  with  and  taken  to  Portsmouth,  andtbeic 
placed  by  her  owner  in  the  hands  of  Messrs.  Garratttori 
Gibbon,  ship-agents,  who  had  the  damages  of  the  achooier 
surveyed,  and  a  respectable  shipwright  entered  into  a  coi- 
tract  for  doing  the  repairs,  so  that,  if  the  owner  thought  il 
to  employ  Capt.  Cliflon,  it  should  be  at  his  expense ;  tte 
the  Registrar  and  Merchants  had  good  reason  for  redacng' 
the  amount  of  repairs,  salvage,  and  other  expenses,  a  sooef 
£8.  Ss.  6d.,  for  instance,  having  been  incurred  on  th^ 
owner's  account,  irrespective  of  the  damage  occasioned  If 
the  collision  (as  appeared  from  the  account  prbduced  bylK 
owner  of  the  Rose) ;  that  the  repairs  consequent  upota  th^ 
collision  were  completed  at  Portsmouth,  and  therefore  the 
owners  of  the  Hebe  were  not  liable  for  the  subacqncBt  it' 
pairs  at  Yarmouth ;  that  the  sums  claimed  for  the  master'* 
journeys  to  London  and  Yarmouth  and  back  to  Portsmouth 
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Jrtam  frop^ly  disallowed ;  that,  with  respect  to  the  demur*  Fxi.  2S. 
age,  £10  (the  sum  allowed)  far  exceeded  the  probable  earn-  g^ 
ngs  «f  tlw  sdiooner  during  the  detention ;  and  lastlyy  that 
*  and  Merchants,  in  reporting  interest  payable  on 
.  of  their  award  from  the  date  of  the  Decree  until 
;  made,  had  acted  upon  the  settled  practice  in  that 
r,  and  there  was  nothing  in  the  circumstances  of 
Us  cue  which  would  have  warranted  their  departure  there- 


JemmtTf  Dr.,  in  objection  to  the  Report;  Addams,  Dr.,  in 
■f^port  of  it. 

Ds*  LvsHiNcwoN.— There  are  three  courses  open  to  the  Judomiiit. 
jowct  with  respect  to  such  objections  as  these ;  either  to  con- 
irm  tba  Bcport,  if  the  objections  are  unfounded ;  or  to  send 
k  iMdL  to  dn  Registrar  and  Merchants ;  or  to  make,  on  its 
ovo  auAontf ,  such  alterations  therein  as  it  may  think  fit. 

The  oriigaial  cause,  out  of  which  this  proceeding  has 
urisen,  waa  a  cause  of  damage,  which  was  admitted  by  the 
iwnen  of  the  Hebe  to  have  been  done  to  the  Rose.  It  was 
n  ordinary  case  of  damage,  and  was  treated  on  the  same 
■indidea  as  those  which  I  thought  applicable  to  The  '*  Ga- 
wUe/'*  in  which  ca^  I  stated  those  principles,  and  I  have 
lot  the  slightest  intention  of  deviating  from  them.  The  great 
winciple  ia,  that  he  who  does  the  damage,  being  the  wrong- 
iocr,  most  bear  the  consequences ;  and  he  who  has  sustained 
iha  damage  is  entitled  to  full  indemnification. 

I  will  take  the  objections  in  the  order  in  which  they  were  The  olijec- 
antiqiiedby  Dr.  Jenner,  on  behalf  of  the  owner  of  the  Rosef  ^^^""^ 
HmL  who  objects  to  the  items  allowed  as  indemnification  for 
Iha  itmage  sustained  by  that  vessel.  The  sum  claimed  for 
ftfmn,  salvage,  &c.,  amounted  to  £408.  Ids.  2d.,  and  the 
Hm  allowed  is  £391.2s.7d.  The  question  is,  why  the 
Bagisiiai  and  Merchants  declined  to  allow  the  full  amount ; 
vd  I  legret  to  say  that  I  am  under  the  necessity,  where  an 
Igectioii  has  been  taken,  of  examining  it,  however  minute 
\m  MUD  may  be,  and  whether  it  be  an  error  in  point  of  law 

«  8NotSiolCik7&    2  Rob.  jun.  270. 
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Feb.  22.  or  in  point  of  fact ;  though  it  is  perfectly  consltteiit  «i4i 
ff^  the  performance  of  my  duty  to  place  that  caofidenee  in  the 
R^istrar  and  Merchants  to  which  their  Iraowledge  and 
experience  fully  entitle  them,  and  not  to  disturb  the  Repoit 
unless  I  am  satisfied  it  is  erroneous.  Here  there  is  a  differ- 
ence of  £17. 15s.  7d.,  out  of  which  fS.  8s.  6d.  it  is  admitted 
ought  to  be  deducted  from  the  £408. 18s.  2d.9  and  therefera 
there  remains  only  a  small  balance  on  which  I  am  to  gin 
my  opinion,  and  of  which  undoubtedly  I  have  no  ezplaa^ 
tion.  But  in  cases  of  this  description,  the  Court  will  aot 
go  into  either  the  mituUia  of  the  objections  or  the  mimmlmM 
the  defence,  because  I  have  the  opportunity  of  referring  10 
the  Registrar,  and,  knowing  the  principles  on  which  die 
account  has  been  made  out,  it  would  be  very  nnnrcfnj 
to  state  the  minor  items  in  detail,  when  I  am  infbrmed  bj 
the  Registrar  and  Merchants  that  the  difference  arises  fios 
their  having  considered  some  charges  superfluous,  and  spat 
too  high.  I  see  no  reason  to  doubt  that  their  discretion  «tf 
properly  exercised ;  therefore,  I  am  of  opinion  theysMi 
right  in  allowing  £391.  2s.  7d.,  and  it  lay  on  the  other flk 
to  shew  they  were  in  error. 

I  must  now  look  to  the  other  items,  and  one  of  the  BMit 
important  is  the  expense  of  Mr.  Clifton  going  down  to  Alt 
vessel,  and  the  sum  charged  for  his  remuneration  in  setaif 
as  the  agent  for  the  owner  of  the  Rose  in  the  saperit- 
tendence  of  the  repairs.  The  sum  charged  is  £43.  Is.  6d«— 
more  than  ten  per  cent,  upon  the  whole  amount  laid  oA 
The  question  is^  whether  I  am  to  allow  this  sum,  and  also  8| 
per  cent,  to  Messrs.  Garratt  and  Gibbon,  as  agents,  in  adfr 
tion.  It  would  be  exceedingly  onerous  if  these  large 
were  allowed.  It  is  not  clear  in  what  way  this  vessd 
into  their  hands  as  agents  for  the  Rose,  Messrs.  Garratt  sad 
Gibbon  do  not  appear  at  first  as  agents  of  the  owner  of  tte 
Rose,  though  to  all  intents  and  purposes,  to  a  certain  extend 
they  became  his  agents ;  and  there  is  this  objection  x  ^  dMl^ 
the  only  manner  in  which  Messrs.  Garratt  and  Gibbon  acttd 
as  agents  for  Mr.  Palmer  was,  in  advancing  money ? for  .iii> 
discharging  the  several  bills  for  the  repairs,  and  fiw.  •iMhifk 
they  have  made  a  charge  of  only£lL0sp«9d.,beii^'attfcs 
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nto  of  S)  per  cent  on  the  amount  advanced  by  them."  Fib.  22, 
Nofw  to  a  certain  extent  they  were  the  agents  of  the  owner  ^^ 
of  Ae  vessel,  Mr.  Palmer,  of  Yarmouth.  But  the  master 
\  on  the  spot,  and  one  of  the  reasons  assigned  for  the 
at  of  Mr.  Clifton  is,  that  the  master  was  sick*  If 
tbe  tet  was  so,  his  sickness  is  no  reason  for  saddling  the 
ownen  of  the  Hebe  with  the  expenses  incidental  to  it.  He 
WB8  the  servant  of  the  owner  of  the  Rose,  But  surely  the 
master  was  competent  to  matters  of  this  kind,  and  if  not, 
where  was  the  necessity  of  sending  a  person  from  Yarmouth, 
and  making  this  exorbitant  charge?  I  am  of  opinion 
that  the  Registrar  and  Merchants  have  with  great  propriety 
deeded  against  the  claim,  and  so  far  I  confirm  the  Report. 

1  tlnnk  the  objection  as  to  repairs  done  at  Yarmouth  were 
bardlj  saSbdned  in  Argument,  because,  after  the  vessel  had 
made  a  voyage  to  Yarmouth,  it  is  impossible  to  say  to  what 
extent  Aese  repairs  might  have  been  occasioned  by  that 
voyage.  But  if  it  were  possible  to  demonstrate  it,  all  the 
oeoenary  repairs  ought  to  have  been  done  at  once  at  Ports- 
mouth. Therefore,  I  have  no  hesitation  in  saying  that  I 
agree  with  the  Registrar  and  Merchants  as  to  this  item. 

Tile  next  objections  (which  resolve  themselves  into  one) 
nfo  to  the  journeys  of  the  master  and  mate  of  the  Rose, 
wad  I  am  at  a  loss  to  understand  upon  what  principle  the 
OKpenses  of  their  journeys  from  Portsmouth  to  London  and 
Tarmooth,  and  back  again  to  Portsmouth,  could  be  allowed. 
I  see  DO  ground  upon  which  these  charges  can  be  sub- 
Hantiated  at  all. 

With  regard  to  the  demurrage,  I  certainly  should  have  Demurrage. 

hsen  better  pleased  if  there  had  been  something  like  evi- 

dsaoe  produced  on  the  other  side ;  but  as  it  is,  I  must  treat 

itaslcan,  and  it  stands  thus :  The  Registrar  and  Merchants 

r  that  the  vessel  was  detained  for  fifty-three  days,  and 

ner  of  the  Rose'  makes  it  a  fortnight  longer,  upon 

^Mt  precise prihciple  I  cannot  conjecture,  unless  it  is  that, 

tbifimtOi  ihe  dldn^t  q\lit  PortsmoOth  till  the  7th  February; 

.i<It48'elear''tAfsrt,  itv  the  legal  sense  of  the  Word,  the 

kiot  detained  at  Portsmouth  when  all  the  repairs 

''doiMy'iuid'  indeitihification  was  duly  made.    I  am  of 
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FsB.  29.     opinion  that  the  owner  of  the  vetael  ran  down  it  entMMti 
£^        demurrage,  upon  the  ground  of  what  would  have  been  ^ 
probable  amount  of  the  earnings  of  the  Teaael  dnrinigte 
period  of  her  actual  detention.    But  what  erideiice  have  I 
of  that  amount?    The  original  demand  was  £1S4;  efajcp* 
tion  was  made  to  the  extravaganoe  of  that  demand,  wfaidi 
came  to  be  reduced  to  £56,  and  thii  claim  was  snpporiri 
by  the  affidavit  of  Mr.  Palmer,  that,  daring  the  time  of  tht 
schooner's  detentions  she  might  have  made  two  voyifvy 
which  would,  in  all  probability,  have  earned  a  dear  sbI 
profit  of  £56.    He  is  called  upon  to  produce  his  books,  H 
shew  what  the  vessel  had  earned,  which  be  thoaght  ft  10 
decline,  and  it  might  be  inconvenient  to  a  gentlcQun  mt 
gaged  in  extensive  business  to  do  so.    Bat  the  boobffe 
the  best  evidence  of  what  the  vessel  had  eamedU  and  If  ki 
produces  inferior  evidence,  he  must  take  the  cxmaeqameM 
Two  or  three  other  vessels,  it  is  said,  did  earn  the  anmaC; 
but  I  am  of  opinion  that  the  argument  of  Dr.  Addnva 
very  well  deserving  of  attention.    It  is  not  what  mtnf 
vessel  earned,  but  what  is  the  reasonable  |»obabilitf  (pt 
contingencies  taken  into  consideration)  this  vessel  nfldl 
have  earned  between  the  4th  December  and  the  25cfa  Jmt 
ary,  and  any  calculation  made  from  an  extended  tioieki 
nothing  to  do  with  the  question.    I  see  no  reason,  thorcAiib 
to  satisfy  my  mind  that  the  Registrar  and  Merchants  snii 
error  as  to  this  item. 
Interest.  The  last  item  is  one  on  which  I  entertain  very 

able  doubt ;  because,  if  I  am  right  in  my  originid 
those  who  receive  damage  are  entitled  to  have  full  indemsikyb 
and  to  be  restored  to  the  state  in  which  the  vessel  origiadff 
was ;  and  this  principle  has  been  carried  to  such  an  egltA 
in  Courts  of  Common  Law,  that  they  are  entitled  to  bavesfV 
timber  put  in  without  the  deduction  pf  one*third  aUowdlli 
underwriters  in  insurance  cases.  I  must  oonsider  that  M 
principle  is  to  be  strictly  followed  out  in  all  points ;  and  ill 
followed  out  by  allowing  legal  interest  from  the  date  of  tl9 
Decree  only  ?  The  money  was  due  to  the  Qwnep  oo  iM 
25th  January,  1845,  and,  according  to  the  Report,  tbe  in 
tcre^t  was  flowed  to  run  only  from  the  Ifitb  May,  1611 
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I  do  not  think  the  burthen  ought  to  fall  upon  him,  for      ^wB.t2. 
the  pATty  proceeding,  ought  to  have  been  paid  the        ~' 
Wff  on  the  25th  January,  1845,  and  might  have  been 
king  interest  upon  it.     I  am  bound  to  follow  out  the 
icqrie  I  have  mentioned,  and  to  hold  that  the  interest 
aid  be  paid  from  the  25th  January.    If  there  had  been 
i&ooom  allowed  for  the  repairs,  it  might  have  been  a 
irent  thing ;  but  the  contracts  were  for  ready  money. 
oourae  I  shall  follow  is,  not  to  refer  the  Report  back,  RqK>rt amend- 
make  the  necessary  alteration  in  this  item ;  and  as  this  ^^  '"  one  Item. 
le  <inty  item  altered,  I  do  not  make  any  decree  as  to 
I,  but  leave  each  party  to  pay  their  own  costs  from  the  Costs. 
of  the  Report. 

octocs: — Jamer,  for  the  owner  of  the  Hose;  F.  Clarkson,  for  the 
en  of  tbitBAe. 


9tttogMibe  Court  of  (Santttburv* 

February  23.  Bye-Day. 

r   TBB  Goods  of  Margaret  Elizabeth  Litfpman,     i .  a  will  of 

rsrrsR,    dec. — Motion^  ex-parte, — The   deceased    died  1844,  subBcrib- 

October,  1846,  leaving  a  brother  and  two  sisters  by  nesses,  the  at- 

ludf-blood,  her  only  next  of  kin.     She  made  her  will,  testation- 

cl&use    imner 
d  8tli  May,  1844,  and  a  codicil  thereto,  dated  10th  Oc-  feet*  the  witi 

r,  1846.     By  the  will  she  appointed  her  brother,  AlfVed  nesses,    nou 
L  LfUffman,  sole  exectitor  and  residuary  legatee.      In  diligent    in? 
Jbetf  1844,  she  informed  Mr.  Luffman  that  she  had  qoiry,  not  be- 
ta lier  will ;  that  he  was  her  executor,  and  that  on  her  Jng^thTRSeof 
ft  lie  would  find  it  in  her  bonnet-box,  with  other  things  Court,  requir- 
hI  up,  which  he  was  to  deliver  to  the  persons  to  whom  JJ^nnhem^n! 

e  directed.     About  ten  days  before  her  death,  Mr.  derthecircum- 

and  his  tiater  were  sent  for,  in  consequence  of  the  *^"<^^»  ^^is- 
Ts  dangerous  illness,  and  on  the  arrival  of  Mr.  Luff-  2.  a  paper/in- 
^>die  deceased,  in  conversation  with  him,  referred  to  her  d^^lJ^J^g^^J" 
hlg  made  her  will,  and  pointed  to  a  box  in  her  bed-room  and  bequeath- 
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Fn.  23L  where  it  would  be  found  at  her  death.  Shortly  prior  to  her 
LufBiuaudec  ^®**^»  ^^  ^^  informed  her  sister,  C.  L^  where  her  will 
would  be  found,  and  directed  her,  upon  her  (deceaaed*t) 
smalMegaciei,  ^^ath,  to  hand  the  same  to  her  brother.  On  the  night  after 
described,  by  the  deceased's  death,  C.  L.  took  the  deceased's  keys,  and  on 
irira  of  the^-  opening  a  small  Russia  maple  box  in  her  bed-room,  found 
terras  the  "last  a  parcel,  sealed  with  the  deceased's  seal,  and  indorsed,  **Tlie 
roeIit'"^or'ilhe  ^**^  ^^^^  ®"^  Testament  of  M.  E.  Luffman,  to  be  given 
deceased,  ad  to  Mr.  Alfred  Luffman ;"  as  also  some  smmll  parcels,  con- 
"^^""JlJ^J^taining  some  trifling  articles  of  jewellery,  directed  by  the 
"addition**  to  deceased  to  various  persons,  which  are  also  referred  to  as 
tbe  will.  gygij  jj^  ^g  deceased's  will.     This  parcel  was  delivered  bj 

C.  L.  to  her  brother,  opened  by  him,  and  found  to  conUia 
the  will  of  the  deceased,  to  which  were  the  names  of  two 
subscribed  witnesses,  Jane  Carr  and  Ellen  Dee.     Tbe  attei- 
iation-clause  being  imperfect,  it  became  necessary  that  tbe 
witnesses  should  make  the  usual  affidavit ;  but,  notnitb* 
standing  the  most  diligent  inquiries,  and  advertisementoa 
the  London  Gazette  and  two  newspapers,  no  clue  cooVfe 
obtained  as  to  who  the  witnesses  were.     The  codidw 
tnade  under  the  following  circumstances.     Mr.  John  WiU»» 
surgeon,  attended  the  deceased  professionally  for  two  yon 
prior  to  her  death,  and  during  her  last  illness.     About  tintt 
weeks  before  her  death,  she  expressed  to  Mr.  Wiblin  bcr 
wish  that  Mrs.  Davis,  the  daughter  of  Mrs.  Coles,  Wl^ 
whom  the  deceased  lodged,  and  Mrs.  Coles's  servant,  shodi 
be  remembered  afler  her  death  for  their  attention  to  her, 
and  then  requested  Mr.  Wiblin  to  take  charge  of  any  maatf,  I 
that  she  might  possess  at  her  death,  and  make  such  rem 
ration  to  the  said  parties  as  he,  in  his  discretion,  thoqgtt.  | 
proper.     To  this  Mr.  Wiblin  objected,  and  suggested  tfai 
propriety  of  her  wishes  being  reduced  to  writing  as  an  «(• 
dition  to  her  will  (which  the  deceased  stated  to  him  she  hd  ^ 
made,  whereby  she  had  appointed  her  brother,  Alfred  hat  i 
man,  executor)  ;  and  at  her  request,  and  in  her  presence,  Mb  I 
Wiblin  drew  up  a  paper,  beginning,  "  This  is  the  last  iwl  | 
and  testament  of  Margaret  Elizabeth  Luffman."     This  p»pif 
was  read  over  to  the  deceased  by  him,  and,  at  her  requestfbf. 
the  attesting  witnesses  thereto,  and  afterwards  duly  executed 
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I  the  same  day.     Neither  Mr.  Wiblin  nor  the  at-       Fib.  23. 

tnesaes  ever  saw  the  deceased's  will  of  1844,  and  Lj^ffy^dec 

n  states  that  he  drew  up  the  paper  (termed  the 

d  its  present  form,  in  total  ignorance  that  it  ought 

>een  expressed  as  a  codicil.     At  the  deceased's 

iie  paper   remained  in  his  custody,  and  it  was 

y  him  to  Mr.  Lufiman  the  day  after  the  deceased 

le  property  is  under  £200. 

Dr.,  moved  for  probate  of  the  will  and  codicil  to  the  Motion. 

The  law  on  the  first  point  is  laid  down  in  Burgoyne 
r.*  [Pbr  Curiam. — What  is  the  true  description 
Ler  paper  ?  Is  it  a  codicil  or  a  will  ?]  It  is  not  in 
dicil ;  but  I  submit  that  it  is,  in  the  eye  of  the 
iicil  to  the  deceased's  will. 

.  JsKNBR  Fust. — It  is  quite  clear  from  thecircum-  Decrei. 
bat  it  was  not  intended  to  revoke  the  former  paper. 
pect  to  that  paper,  the  attestation-clause  being  de- 
ndthe  subscribed  witnesses  not  forthcoming,  the 
ia,  whether  it  can  be  considered  as  having  been 
sated  by  the  deceased.  According  to  the  Statute^ 
a  of  attestation  is  necessary,"  and  probate  would 
aed  but  for  the  Rule  of  the  Court  (a  very  whole- 
le),  that,  where  there  is  an  imperfect  attestation- 
lere  should  be  an  affidavit  by  the  attesting  witnesses 
e  due  execution.  It  never  could  have  been  the 
1  of  the  deceased  to  misrepresent  the  fact  by  sign- 
lames  of  the  two  witnesses  herself.  It  is  an  unfor- 
rcumstance,  but^  the  paper  being  in  the  form  of  a 
1  having  the  names  of  two  witnesses  subscribed  to 
notwithstanding  all  possible  steps  have  been  taken 
I  their  evidence,  they  are  not  forthcoming,  can  the 
efuse  to  grant  probate  of  the  paper  ?  I  think  it 
Suppose  the  witnesses  were  dead  ?  I  am  of  opi- 
it  the  Court  must  accept  this  as  proof  primdjacie 
iue  execution  of  the  will. 
kly  before  the  death  of  the  deceased,  wishing  to  make 

*  3  Notes  of  Ca.  2(H.     1  Robert.  5. 

v.  2  b 
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FxB.  83.  a  pecuniary  recompense  to  two  persons  who  atten< 
Luffman,  d&:  ^^^^S  ^^^  illness,  she  requested  the  medical  gentian 
attended  her  to  draw  up  a  paper,  the  eflTect  of  wh 
give  £15  to  the  daughter  of  the  person  in  whose  h< 
lodged,  for  her  attention  to  her  during  her  illness,  ar 
the  servant,  on  the  same  account.  There  is  no  dis 
of  the  bulk  of  the  property  (which  is  all  under  £1 
is  confined  to  these  bequests  of  £17.  The  papei 
executed,  but  it  is  described  as  <*  the  last  will  an 
ment"  of  the  deceased.  There  was,  however,  no  i 
to  revoke  the  former  will ;  and  is  the  revocation  of  l 
to  be  effected  by  the  mere  execution  of  such  a  papei 
containing  bequests  to  the  amount  of  £17  ?  I  think 
not.  I  consider  that  this  was  meant  to  be  an  additio 
Probate  de-  will,  and  therefore  I  decree  probate  of  the  two  ps 
*^'®*^-  together  containing  the  will  of  the  deceased.     I  do  i 

this  latter  paper  as  a  codicil,  which  it  is  not,  but  as  i 
tion  to  the  will. 

It  is  unfortunate  that  the  witnesses  are  not  forthc 
but  what  is  the  Court  to  do  under  such  circums 
There  is  no  opposition. 

Taiham,  Proctor. 


Where  unat-       In  THE  GooDs  OP  Phebb  Bradley,  Widow, 

tested    altera-  ^f^/^,,  ex-parU, — This  was  a  renewal  of  a  motion  n 

tions  appeared  ^ 

in  a  will,  with-  the  Bye- Day  of  last  Term.*     The  deceased  died  ii 

out     extrinsic  1945    having  made  her  will,  in  January,  1843,  all 

evidence  as  to  ,  ,  ,  ,   ,  '^ 

whether  made  own  handwriting,  which  exhibited  several  erasure 

before  or  after  ^hich  words  were  written,  and  alterations  by  writing 
the  execution,  ,  «  .1         1    .         .  1        *      ,  . 

and   a  codicil  margin,  none  of  them  bemg  attested.     At  the  end  f 

bore  date  two  following  memorandum,    signed  by  the  deceased : 
years  after  that  .      .1.  mi  j     1.  «      j 

of  the  will,  the  erasures  in  this  my  will  are  made  by  my  own  band 

Court,uponin-  codicil,  dated  21st  February,  1845,  duly  executed,  rei 
decreed  pro-  *  legacy  bequeathed  by  the  will,  under  a  certain  0 
bate  with  the  gency,  was  attached  to  the  foot  of  the  will  by  BealiDi 
miST' at"^ieMt  ^^  evidence  could  be  obUined  as  to  whether  the  alten 
before  the  exe- 
cution of  the  ♦  Ante,  p.  95. 
codicil. 
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in  the  will  were  made  prior  to  its  execution,  or       Fsb.  23. 
le  codicil  at  the  time  of  its  execution  was  annexed    d-^^^T  j^ 

lURT  rejected  the  motion  for  probate  of  the  papers 

stood. 

tion  was  now  renewed,  upou  proxies  of  consent 

arties  interested. 

» Dr.,  in  support  of  the  motion. — Although,  under  Motion. 

>,  the  consent  of  the  parties  would  not  justify  the 

ecreeing  probate  as  prayed,  if  there  was  any  posi- 

ice  that  the  alterations  were  made  after  execution ; 

re  is  no  evidence  either  way,  the  Court  may  make 

le  upon  consent. 

Jknnbr  Fust. — If  I  were  to  direct  these  papers  Dbcrxk. 
ipoonded,  I  think  the  Court  would  be  left  in  the 
itioD  as  it  is  in  now,  and  the  parties  interested  con- 
tbe  case  should  be  decided  upon  affidavits  instead 
and  proof.  I  find  the  difficulties  of  the  Court  in 
I  of  alterations  multiply  and  increase  every  day. 
[escribing  the  nature  of  the  alterations,  the  colour 
z  in  which  they  were  made,  resembling  that  in 
body  of  the  will  is  written,  and  other  intrinsic 
ppearing  upon  the  face  of  the  will :] 
le  memorandum  made  by  the  deceased,  it  is  evi- 
there  had  been  erasures  in  the  will  made  by  her- 
think,  from  the  writing  and  colour  of  the  ink,  that 
ions  were  made  at  the  time  when  the  body  of  the 
completed.  But  she  says  nothing  of  the  words 
t  in  the  margin,  and  the  Court  would  have  had 
culty  in  coming  to  a  conclusion  as  to  this  portion 
rations  if  the  case  had  rested  here.  But  it  appears 
bruary,  1845,  she  made  a  codicil,  with  reference  to 
M>ntained  in  the  will,  which  codicil  is  duly  attested. 
)osing  the  alterations  were  made  in  the  will  before 
tion  of  the  codicil,  the  codicil  republished  the 
tood.  The  deceased  did  not  die  till  July,  1846  ; 
ik,  looking  at  the  internal  evidence  in  the  will 
the  Court  may  conclude  that  the  alterations  were 
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Feb.  23.      made  before  the  execution  of  the  codicil.     I  might  conjee* 

Bradlm  dec    ^"'®  ^^^  ^^^^  were  made  before  the  execution  of  the  will 

itself;  but  I  am  satisfied  that  they  were  made  by  the  d^ 

ceased  at  least  before  the  execution  of  the  codicil*  and  the 

Prolwte    as  codicil  republished  the  will.    Therefore,  I  decree  probate  of 

the  will  and  codicil  as  they  stand. 

Thomas,  Proctor. 


altered. 


Where  the  In  thb  Goods  of  John  Bedford,  dec. — MUum,  O' 
eT^rh^adbeen^^*^^*"^^®  deceased  died  2nd  December,  1846,  havinf 
erased  in  a  will,  made  his  will,  bearing  date  12th  October,  1840,  and  whidi 
after  execution,  ^^g  July  attested  by  two  witnesses,  thouffh  the  attestatioo- 
and     that     of,  .,^.ti.  •  /.  it 

another  person  clause  is  defective.     In   the  appointment  of  executors  (d 

written  by  the  whom  there  were  three,  including  the  widow),  the  vm» 
the  erasure,  the  ^^^  description,  <<  Joseph  Gillott,  of  Oraham  Street,  ated^ 
Court  held  it  manufacturer,"  were  written,  in  the  deceased's  handwntiiBf 
to  be  a  case  of  i  *         *.  j       "^  •  .ti   ». 

absolute  revo-  upon  an  erasure,  so  complete  as  to  render  it  impossible  ^ 

cation,  not  of  make  out  from  the  will  itself  what  had  been  origidl^ 
refus\'nff,^"upon  written  there.  The  writer  of  the  will  (who  is  also  oaerf 
parol  evidence,  the  subscribed  witnesses)  deposed  that,  when  it  waten- 
tetc*of"he^win  cuted,  the  name  and  description,  *'  Joseph  Chirm,  of  Hot 
as  it  originally  land  Street,  pump-maker,"  in  the  witness's  handwridngi 
quired  the  coni  ^PP^^^ed  where  the  erasure  now  is,  such  name  and  descrip* 
sent  or  renun-  tion  having  been  inserted  by  him  agreeably  to  the  instnic- 
ciation  of  the^j^^g^p^i^g^i^^g^^  ^1^^,  did  not  inform  him  that  he  M 
party  whose 
name  had  been  inserted  Gillott's  name. 

erased,    before      j^.  Pliillimore,  Dr.,  moved  for  probate  of  the  will  ii  it 

granting     pro-      ,   .  ... 

bate  in  blank  originally  stood,  admitting,  however,  that  the  case  fell  aoocr 

to   the    other  ^^g  ^ule  laid  down  in  the  case  of  Townleu  v.  fVaUan,*  aoA 

executors.  ,        ^  ,  ,  i      %  ,  .  ,     i 

Motion  therefore,  the  probate  should  go  out  with  the  part  wBttti 

upon  an  erasure  in  blank.     [Per  Curiam. — Cannot  a  on 

of  substitution  be  supported  by  parol  evidence  ?]     1  apfnt 

hend  not  such  a  case  as  this. 

Dacaxi.  SiR  H.  Jenner  Fust. — The  gentleman,   whose  n 

is  said  to  have  originally  appeared  as  executor,  sbouWl^  j 

*  3  Notes  of  Ca.  17.    3  Curt  761. 
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Bce,  to  far  as  by  law  he  may,  or  consent  to  probate  to       Feb.  23. 
etfier  executors.    If  he  docs  so,  probate  may  then  be    nJZIj  j^ 
otocl.     I  cannot  grant  the  motion  for  probate  as  the  will 
pnally  stood,  for  the  revocation  is  complete.     This  case 
5(fi»«nt  from  that  of  Brooke  v.  KenU^  which  related  to 
sobttitution  of  a  l^acy  ;  it  was  a  question  of  intention, 

therefore  evidence  was  received  aliunde.  Here  the  re- 
idon  'was  absolute,  not  depending  upon  the  valid  sub- 
itioD  of  the  name  of  Mr.  Gillott  as  executor,  and  there- 

the  Court  cannot  admit  parol  evidence.     Mr.  Chirm 
t  have  notice,  and  either  consent  to  probate  to  the  widow 
the  other  executor,  or  renounce  so  far  as  by  law  he  may. 
en  that  is  done,  the  Court  may  decree  probate  to  the     Probate  in 
5r  two  persons,  the  widow  and  Mr.  Turner.  blank. 

Mr*  Cfairm^  the  person  originally  named  executor,  re- 
fenced,  md  probate  was  granted  to  the  widow  and  Mr. 
rmer.) 

Tbww,  Flroctor. 


similar  case  occurred  on  the  same  day,  '*  In  the  goods 
'komas  Moore,*  in  which  the  same  course  was  followed. 


r  THE  Goods   of  Clement  Joseph  Philip  Pbnn   Where  all  the 

>H  DB  Bode,  dec.— Mo/ton,  ex-par/e.— The  deceased,  *«^*^®"^. 

,  papers  of  the 

on  of  the  Holy  Roman  Empire,  formerly  a  colonel  and  deceased* dated 

of  a  rein  men  t  of  Lancers  in  the  imperial  service  o£^^^^^,     ^®^ 

%  i^  irt      »  1    t    «T      «    -.v.m  -**    ^        ^t     1     were  found  af- 

I,  late  of  St.  John  s  Wood,  Middlesex,  died  suddenly  ter  his   death 

ctober,  1846,  having  made  and  duly  executed  his  will  J?    ^'^T®    ^^ 
.  1.  .,  ,        .  ,  .     .  h»8      signature 

hree  codicils,  and,  without  appointing  any  executor,  struck  through 

his  son,  Clement  Augustus  Gregory  Peter,  the  pre-  T'^^  *  P«"  ^^ 

von  de  Bode,  residuary  legatee.     The  will,  which  is  gitiye  evidence 

i  in  pencil,  and  first  codicil,  bear  date  24th  January,  ^^}^^    ^  o*>- 

nd  are,  in  the  deceased's  handwriting,   upon   one  ^ji^n  this  was 

f  paper;  there  is  also  a  memorandum,  dated  14th  done;    the 

1887,  written  by  the  deceased,  on  the  same  sheet  evWence  "that 

•  1  Notes  of  Ca.  93.     3  Moo.  P.  C.  C.  334. 
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FsB  23,  of  paper.  The  second  and  third  codicils  are  written  od 
beBodLdee,  ^^^^^^  sheet  of  paper,  and  are  dated  22nd  September, 
1836^  on  which  sheet  of  paper  a  memorandum,  dated  16di 
Smla^^ri^  March,  1837,  is  written  by  the  deceased.  The  will  and 
meditatedmak-  codicils  were,  after  the  deceased's  death,  found  locked  op  in 
hdcKvdthcoD^  '^  ^^  ^^^"^^  ^^  ^^^  library  of  his  dwelling-houae,  incloaed  io 
sent  of  all  par.  an  envelope,  the  seals  of  which  were  broken.  At  the  time 
tii?t*£e  ^^^  of  finding  them,  all  the  signatures,  "  De  Bode,**  to  the  will. 
doneafterl838^  codicils,  and  memoranda  were  observed  to  be  struck  througli 

^o^mdiThut  ^^^  *  P^"  *°^  ^^^*  *"^  "°  positive  evidence  coald  be  ab- 
as a  prepaim.  tained  as  to  the  period  when  this  was  done;  although,  frma 

tory    step    to  ^[|g  deceased's  expressed  intentions  of  makinar  other  disposi- 
mamng  a  new   ,  •  .'^  » 

will;   sad  ad-tions  of  his  property,  and  from  the  arcamatance  of  tte 

'"'"h'tii*^^^      papers  being  found  with  other  papers  of  oon8equence,it«ii 

conieqnently    pi^esumed  that  the  date  must  have  been  recent.    Themenw 

decreed.  randum  of  14th  April,  1837,  exhibited  alterations,  with  a 

note  in  the  handwriting  of  the  deceased,  stating  that  hi  W 

made  them  that  day.    A  proxy  had  been  executed  fay  di 

the  parties  interested  in  an  intestacy,  consenting  to  a  fM< 

of  administration  with  will  and  codicils  annexed  to  thii*^ 

and  residuary  legatee. 

Feb.  13.  Addams,  Dr.,  moved  accordingly.— -The  papers  aie  n* 

markable  in  their  form  and  appearance.     The  only  i 


stance,  however,  which  gives  rise  to  any  question  is  tk 
striking  out  the  signatures  of  the  deceased.     From  thelipe 
of  time,  and  from  the  circumstance  that  two  of  the 
bear  date  only  a  few  months  before  January,   18S8lp  tbi 
Court  may  presume  that  the  signatures  were  struck  oatdlff  i 
the  Wills  Act  came  into  operation.     There  is  no  probabiiilf  j 
that  he  was  without  a  will  from  before  1838  till  his  deslfci  j 
His  solicitor  states  that  the  deceased  said,  long  after  IM 
'^  he  was  going  to  make  a  will,"  and  it  is  probable  that  if  i 
struck  through  his  signatures  about  that  time. 

Sir  H.  Jbmnkb  Fust. — The  question  is,  whether  tiwi] 
has  been  a  cancellation  and  revocation  of  these  p>|*'^] 
which  were  originally  signed  by  the  deceased.  They  tif  ■  j 
dated  before  Ist  January,  1838,  and  I  think,  upon  the  tej 
of  them,  primd  JaciCf  this  would  amount  to  a  c&ncelliOOOtT 
animo  revocandi,  before  1838.     The  question,  therefore,  ki 
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at  what  time  was  the  act  done  ?      If  before  1838,  primd      Fu.  23. 
it  is  a  cancellation,  animo  revocandi;  if  after  1838,  j)^SodLdae. 


question  arises,  for  it  has  never  yet  been  deter- 
l,whether»  where  a  will  is  dated  before  1838,  the  can- 
of  it  after  1838,  by  the  signature  being   struck 
dmogilf  requires  the  attestation  of  witnesses.    The  Act  is 
not  to  extend  to  wills  executed  before  1838,  though  it  is  held 
that  no  partial  alteration  made  in  such  a  will  afler  1838  can 
liaTie  effect,  unless  it  be  properly  attested.     My  present 
iuipicaaicm  isy  that  it  would  come  under  the  same  rule  as 
akeratioiia  in  a  will  executed  before  1838,  made  afler  that 
date*    If  the  cancellation  was  made  before  1838,  I  should 
hold  that  it  had  been  done  animo  revocandi,  and  that  the 
papera  were  revoked.     Under  the  present  Act,  cancellation 
will  iii0t  do»  as  cancellation  is  not  one  of  the  modes  of  revo- 
i  pNaoibed  by  it.   Up  to  April,  1837,  it  is  clear  that  the 
I  coMidered  this  to  be  his  will,  and  that  he  made  aU 
teratioiis  ao  Jate  as  April,  1837.  The  Court  has  no  direct  infor- 
natioD  at  what  time  the  alterations  were  made,  but  it  has 
evidence  that,  at  a  late  period  of  his  life,  the  deceased  medi- 
tated making  a  new  will,  and  I  am  inclined  to  hold  that  the 
aignatuTca  were  not  struck  through  till  after  1838.    The 
difficulty  I  have  is,  whether  1  should,  upon  motion,  dispose  of 
die  qaeation  as  to  the  effect  of  cancellation  after  1838  of  a 
will  made  before  that  date. 
(The  case  stood  over.) 

Aidams  renewed  the  motion. — The  Court  is  satisfied  that  Feb.  23. 
the  ngnatures  were  struck  through  subsequent  to  1838, 
pod  the  only  question  is,  as  to  the  effect  of  such  an  act. 
There  ia  a  case*  in  which  a  gentleman,  intending  to  revoke 
Wa  wiU,  erased  every  legacy  in  the  will,  and  the  Court  was 
tt  apinion  that  this  did  not  amount  to  a  revocation.  Now, 
out  every  legacy  and  striking  out  the  signature 
t  to  the  same  thing ;  and,  therefore,  I  contend  that  the 
Ts  striking  out  his  name,  if  done  after  1838,  does 
^ -IHliBWQnt  to  a  revocation,  it  being  apparent,  moreover, 
^rt  -^^  intended  to  make  a  new  will,  and  until  he  had  made 

-^  *  SbpAiRf  V.  TapnO,  2  Curt.  45a 
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FcB.  2S.      the  new  will*  he  could  not  intend  to  get  rid  of  the  old  one. 

DeBode  dee   t^**  CuRiAM Suppose  the  date  of  the  will  had  been 

'  after  18S8»  would  it  be  a  sufficient  revocation  ?]     Cletrly 
not. 

Dbceek.  Sir  H.  Jknnbr  Fust. — Striking  out  the  name  is  not  the 

same  act  as  striking  out  every  legacy  in  the  wilL  The 
question  would  be  quo  animo  f  I  agree  with  you  that  hk 
intention  was  to  make  a  new  disposition  of  hia  propertjTi 
and  this  was  a  preliminary  step»  and  I  think  the  Court  is  it 
liberty  to  decree  probate  of  the  papers  on  the  evidence  ht- 
fore  it.  The  step  was  preparatory  to  the  making  a  mew 
will,  and  was  not  meant  to  be  final  and  effectual  until  tk 
new  will  was  made.  The  question,  whether  auch  an  «^ 
done  after  January,  1838,  to  a  will  dated  before^ 
to  a  revocation,  provided  it  be  done  animo  revocimdit  I 
arises  in  this  case.  I  think,  under  all  the  circumatanoe^  iki 
the  act  was  preparatory  to  the  execution  of  a  new  wii^W 
as  all  parties  consent,  the  Court  will  act  upon  that 
Administra-  without  requiring  the  papers  to  be  propounded. 

tion  decreed,     administration  with  the  papers  annexed  to  the  preaeoil 

de  Bode.     [The  Registrar.^ Are  the  signatures  to  bt» 
stored  ?]     Yes. 

Taker,  Proctor. 


<Eton0t0tors  <Etottrt  of  Uonlrom 

By-Day.  FEBRUARY  26. 

A      Faculty        HAMILTON   AND   OtHERS   V.   THE   PaRISHIONXU  A»] 

d?wn\  pariHb  Inhabitants  of  the  Parish  of  Loughton,  iiiB««Bi| 

church,     in     a  in  SPECIAL,  AND  ALL  OTHERS  IN  GENERAL. — Afoftoarf-V^ 
ferred,     under  '^^^^  ^^s  a  cause  or  business  of  citing  the  parishionera  vA\ 
the  Act  6  &  7  inhabitants  of  the  parish  of  Loughton,  in  the  couoty  •! 
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Enex,    and  all   others  interested,  to  shew  cause  why  a       Fsb.  26. 
laeone  or  Faculty  should  not  be  granted,  under  seal  of  this    jj^g^f^  y, 
Couty  to  the  Rector  and  churchwardens  of  the  parish,  for  Paruhumen  of 
Ukhigdown  the  ancient  parish  church  of  St.  Nicholas  and     -^^^'o"- 
•laminating  the  materials,  with  the  furniture  and  fittings.  Will.  4,  c.  77, 
or  dbe  proceedi  of  their  sale,  towards  the  erecting,  fitting  up,  cw«  of  l^ndon 


npleting  the  new  parish  church  of  St«  John  the  Bap-  to  that  of  Ro- 
CMt,  in  the  said  parish,  in  pursuance  of  the  resolution  of  a  jJ't^Jibti^  ^J 
nwiting  of  the  parishioners  in  vestry ;  promoted  by  the  Yen.  the  Court  of 
Anthony  Hamilton,  Archdeacon  of  Taunton,  the  Rector,  Jj|i^?iiocli^! 
and  the  diurchwardens  of  the  parish.  ter. 

A  Proctor  appeared  for  the  Promoters*  and  alleged  that  Feb.  13. 

the  ancient  parish  church  being  inconveniently  situated,  and 

ibeaceommodation  therein  being  very  insufficient,  a  meeting 

oC4iB  padshloners  in  vestry  was  duly  convened  for  the  pur- 

pOM  of  eoMidering  the  propriety  of  erecting  a  new  church, 

at  whidl  meeting,  held  on  the  2nd  July,  1844,  it  was  re- 

Btjiwed  to  erect  a  new  church,  to  be  substituted  for  the 

ancient  parish  church,  and  that  the  churchwardens  should 

Jbe  empowered  to  apply  for  a  Faculty  for  the  purpose ;  that, 

in  porsnance  of  such  resolution,  a  new  church  had  been 

encted,  which,  on  the  4th  November,  1846,  was  duly  con- 

eecrated  by  the  Bishop  of  Rochester,  and  by  an  instrument 

under   the  seal   of  the  Commissioners  for  Building  New 

Churches,  dated  4th  December,  1 846,  the  new  church  of 

St.  John  the  Baptist  was  substituted  for  the  ancient  parish 

diardi  of  St.  Nicholas,  and  the  endowments  and  emolu- 

fKnts  belonging  to  the  ancient  church  were  transferred  to 

Aenew  church;  that  the  Bishop  of  Rochester  had  consented 

10 the  taking  down  of  the  ancient  church,  and  that  one  of 

tk  promoters  was  patron  of  the  Rectory.     A  Decree  accord- 

T"^  issued,  citing  the  parishioners  and  all  others  interested 

^  >ppear  and  shew  cause  why  a  Faculty  should  not  be 

foted,  ytiih  the  usual  intimation.     The  Decree  was  duly  Feb.  17. 

•Hed  and  returned,  and  no  appearance  being  given, 

; '  PUlUmorej  Dr.,  moved  the  Court  to  decree  a  License  or  Feb.  26. 

f  'Mnlty  pursuant  to  the  intimation  contained  in  the  Decree.  Motiok. 

*'*•  ^usHiNOTON.  —  This  is  apparently   a  very  incon-  Jodomeht. 
VOL.  V.  2  c 
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Fkb.  26.       sistent  proceeding,  for  it  is  an  application  for  a  Facu 
HamUumv     ^^®  down  a  parish   churchy  [situated  in]  the  dioce 

PariMkumers  of  Rochester,  with  the  consent  of  the  Bishop  of  Roch 
Lotighton,  ^^^  ^^^  Faculty  is  to  issue  out  from  the  Consistory  Co 
London.  I  have,  of  course,  had  an  opportunity  of 
sidering  this  question,  and  without  going  into  any  det 
to  the  provisions  of  the  Act  of  Parliament*  transferrin, 
tain  parishes  from  the  diocese  of  London  to  that  of  R( 
ter,  it  is  sufficient  to  say  that  there  is  a  provision  in  the 
that  the  taking  away  of  such  parishes  should  not  int 
upon  the  jurisdiction  of  the  Ecclesiastical  Courts  < 
dioceses.  If  the  Faculty  in  this  case  were  to  issue  fro 
Court  of  Rochester,  it  would  be  an  intrenchment  up< 
jurisdiction  of  the  Consistory  Court  of  London,  and  th 
test  is  this ;  that  the  object  of  the  Act  was  to  provid 
vested  interests  should  not  be  disturbed,  and  if  there 
any  disturbance  of  vested  interests,  the  intention  of  th 
would  not  be  carried  out.  If  the  jurisdiction  were  exe 
by  the  Court  of  Rochester,  and  not  by  the  Court  of  Lo 
there  are  persons  whose  interests  would  suffer  detri 
and  that  would  be  a  violation  of  the  Act  of  Parliament 
Motion         although  there  is  some  degree  of  contrariety  and  repugi 

granted.  Jq  yj^  proceeding,  yet  I  think  it  is  the  best  course  in  i 

to  proceed. 

(Faculty  decreed.) 

Btdfird,  Proctor. 


AdtLCourtDay, 


Ht^i^  Court  of  ffatttrrlburp« 

March  2. 


Suit  for  res-  Xhe  Countess  of  Dysart  v.  the  Earl  or  Dtsaj 
jugal  rights",  — Appeal. — Cause, — This  was  an  appeal  from  the  Ccn 
by    the     bus-  tory  Court  of  London,  where  it  was  a  suit  for  restitutioD 

•  6  &  7  Wm.  4.,  c.  77. 

t  Sect  20;  continued  by  subsequent  Acts. 
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rights  promoCed  by  the  Earl  of  Dysait  against  the     March  2. 
;  his  wife^  on  whose  part  it  was  answered  by  a  plea         ' 
y  charged  against  her  husband,  upon  which  she       Dyaart 
1  a  prayer  for  a  divorce.     A  counter  Allegation  by  ^j^^     against 
sart  accused  the  Countess  of  provoking*  irritating,  the  wife,   not 
rive  conduct    The  sentence  of  the  Court  below  b^f^c^rof 
t  Lady  Dysart  had  failed  in  establishing  her  case ;  cruelty  against 
iuently  rehised  her  prayer  for  a  divorce,  and  de-  JJjJtainJd    wid 
favour  of  the  prayer  of  Lord  Dysart  for  restitu-  a      separation 
horn  this  sentence  an  appeal  was  prosecuted  to  this  J^^J®""^/^ 
I  the  part  of  Lady  Dysart.  the  wife:    re- 

ise  was  argued  in  Hilary  Term,  1846,  by  the  same  jg^^^^f^^JJ; 
as  in  the  Court  below,  who  took  the  same  line  of  Court  below.— 
^  Doctrine    and 

definition  of  le- 
gal cruelty  eza- 
H.  Jenner  Fust  (after  detailing  the  nature  of  the  ^[n«d.  —  To 
^r       t  .  .1  11       -.what      extent 

the  proceechngs). — In  this  case,  independently  of  ,1,^  under  what 

rank  and  station  of  the  parties,  there  are  many  fea-  limitations  it  is 

...  ,  .  ,  ;      .        ^      ,  ^"^    .      the  duty  of  a 

peculianty,  which  render  it  not  only  a  most  pain-  ^fg  ^^  submit 

*ct  to  discuss,  but  one  of  considerable  difficulty,  to    the    com- 

'  the  facts  pleaded  in  the  cause  occurred  more  than  husband     and 

years  before  the  time  when   the  witnesses  were  conform  to  his 

J,  for  the  marriage  took  place  so  far  back  as  Sep-  j^j^g     ^^    ,j 

1819j  and  the  proceedings  in  the  Consistory  Court  what  point  she 

m  did  not  comraence  till  1842,  and  many  of  the  ™^onn^U5.— 

ces  deposed  to  by  the  witnesses  took  place  in  1821  What  is  illegal 

But  the  difficulty  which  arises  from  this  cause,  p^rtTuie  hu^s! 

I  the  great  lapse  of  time  which  has  intervened,  is  no  band. 

by  the  Court  should  refuse  to  proceed  to  the  consi-     1847. 

of  the  case,  and  form  its  judgment,  as  well  as  it  Jo^q^j^^. 

en  the  means  afforded  it  of  coming  to  a  right  con- 

ler  observation  which  occurs  at  the  outset  of  the      Peculiarities 
that  a  long  interval  occurs  between  many  of  the  ^f thfcase^'*^ 
ions  pleaded  upon  one  side  and  the  other,  which  is 
ed  for  by  the  length  of  time  during  which  the  par- 
e  living  separate  and  apart  from  each  other,  extend - 

*  3  Notes  of  Ca.  324.     1  Robeit.  106. 
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Maech  2.  ing  over  several  years,  the  Earl  residing  in  Leicesterslurc 
Dysart  ▼.  ^'^^  Lincolnshire,  and  the  Countess  living  with  her  parenti 
IJysart,  in  London ;  and  although  there  were  visits  and  matrimo" 
nial  cohabitation  between  the  parties  at  the  hoaae  of  Lsdj 
Dysart's  parents,  this  by  no  means  relieves  the  Coart  fun 
the  embarrassment  to  which  such  a  state  of  things  gires 
rise.  Another  difficulty  arises  from  the  manner  in  whidi 
the  parties  lived ;  from  which  cause  but  few  witnesses  coikl 
be  produced  to  support  the  case  set  up  by  Lady  Dyisit 
The  parties  lived  almost  in  a  state  of  sedusion  from  tbe 
time  when  Lady  Dysart  quitted  her  father's  roofj  in  18811^ 
to  go  to  reside  with  the  Earl  at  Edmonthorpe,  in  Leicester* 
shire.  It  does  not  appear  that,  whilst  residing  there,  tfa^ 
paid  or  received  any  visits,  or  were  in  the  habit  of  sedif 
or  associating  with  families  in  the  neighbourhood*  and  die 
only  persons,  therefore,  who  were  capable  of  apeakiog  t» 
the  terms  upon  which  they  lived  are  the  servants  mk 
attendants  upon  one  and  the  other  of  the  parties  ;  and  Aoi 
persons  are  of  that  description  of  witnesses  usually  hmi 
to  take  a  strong  bias  in  favour  of  the  par^  on  irbm 
behalf  they  are  examined.  The  witnesses  on  behalf^ 
Lady  Dysart  are  persons  who  were  attending  upon  bat; 
but,  in  saying  this,  the  Court  does  not  mean  to  infer  fhti 
in  this  particular  case,  they  have  suffered  themselves  ts  bt 
led  away  from  the  truth  by  their  feelings  or  partiali^fiir 
Lady  Dysart,  to  give  exaggerated  or  inflamed  acoounti  if 
facts  of  which  they  state  themselves  to  have  been  €}»* 
witnesses ;  but  the  observation  is  made  to  shew  the  neesi* 
sity,  in  this  case,  as  in  all  similar  cases,  of  examining  die 
evidence  of  persons  so  situated  with  great  care  and  cautM 
And  the  observation  does  not  apply  to  one  party  more  tlM 
the  other, — to  the  witnesses  produced  by  Lady  Dysart  vam 
than  to  those  examined  by  Lord  Dysart.  With  a  few  a- 
ceptions,  the  witnesses  produced  by  Lord  Dysart  are  oft 
description  of  persons  falling  under  the  same  caXegorff 
being  his  under-bailiff  or  land  steward,  and  servants,  and 
persons  dependent  upon  him,  and  who  may  be  presumed  ta 
depose  under  as  much  bias  as  Lady  Dysart's  witnesses  io 
favour  of  the  party  upon  whom  they  depend :  so  that,  ca 
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ne  ode  and  on  the  other,  the  Coart  is  bound  to  exercise     Mabcb  2. 
befpvatesi  caution  and  vigilancey  to  prevent  itself  from      i)Zartv. 
^hriag  too  great  a  degree  of  credit  to  these  witnesses,  when       Dffitart 
Iqioaiig  in  favour  of  either  party,  particukrly  on  points 
rheie  Ibey  differ  from  each  other  in  their  representations  of 
Swta  which  occurred  in  the  presence  of  witnesses  of  both 
lescripCiona. 

The  marnage  of  the  parties,  as  I  have  said,  took  pkcein  Histoiy  of 
Iqptember,  1819,  and  was  followed  by  the  birth  of  a  son  in  ^®  ^*^*"' 
uly,  1820  ;  daring  which  interval,  and  for  some  months 
Ebarwards,  until  December,  1820^  the  residence  of  the 
!arl  and  Countess  (at  least,  that  of  the  Countess,  and  that 
f  tbe  Earl  for  some  time)  was  under  the  roof  of  the  father 
Cljady  Dysart.  It  appears  that,  shortly  after  the  birth  of 
lie  lOD,  A  the  end  of  1820,  the  parties  occupied  a  house  at 
Bdm<iiiilii»pe^  in  Leicestershire,  and  they  remained  there 
DOtil  tfaa  hginning  of  April,  1821,  when,  the  term  for 
■rluch  the  boose  was  taken  having  expired,  they  quitted 
SdnsonAorpe,  Lady  Dysart  going  to  her  father's  house, 
rhere  abe  remained  until  January,  1822,  when  she  joined 
ar  Imaband  at  Imham,  in  the  same  county.  She  continued 
bare  mstil  the  August  following,  when  she  again  went  to 
larfiitfaer'a.  The  Earl,  afler  quitting  Imham,  went  to  live 
tf  a  cottage  at  Corby  Heath,  where  he  continued  to  reside 
mtil  1826.  In  1825,  the  Coantess  had  gone  to  Buckminster, 
a  Lincdinshire,  a  mansion  belonging  to  the  Earl's  father,  at 
ID  great  distance  from  Corby  Heath.  There  was  no  coha- 
Btation  at  Corby  Heath  ;  the  Earl  lived  there  secluded  by 
mamAL  From  July,  1826,  to  the  spring  of  1827,  the  Earl 
mA  Countess  resided  together  at  Buckminster,  when  the 
^  again  left  Buckminster,  and  resumed  her  residence  at 

r's  house,  in  Mortimer  Street,  Cavendish  Square; 

L  that  time  until  1834  (a  period  of  seven  years)  the 
I  reaided  separate  and  apart  from  each  other.  During 
ftafc  time.  Lady  Dysart  was  occasionally  visited  by  the 
Bail,  who^  upon  some  of  those  occasions,  passed  the  night 
vith  her,  and  for  a  short  period,  in  September  and  Octo* 
ler,  1834y  the  parties  cohabited  together  at  a  house  in 
Byde  Park  Place,  which  had  belonged  to  the  Earl's  father. 
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Maech  2.  who  died  in  March,  1883.  But  that  cohabitation  did  not 
j^~L  continue  for  more  than  a  few  nights,  and  during  the  peiiod 
Dysart,  ftom  1834  till  the  summer  of  1836,  the  Countess  resided 
with  her  father.  In  the  summer  of  1836,  she  again  took  up 
her  residence  at  Buckminster  with  her  husband,  and  cooti- 
nued  to  reside  there  until  April,  1837,  when  she  finallj 
quitted  her  husband's  house,  and  has  never  since  resided 
with  him  or  had  any  personal  communication  widi  bim. 

Such  is  the  manner  in  which  the  matrimonial  oohabiti- 
tion  of  these  parties  was  carried  on,  the  result  being  tfail^ 
during  eighteen  years,  they  did  not  reside  togetber  in  nj 
house  of  the  Earl  for  much  more  than  three  years,  not 
taking  into  account  the  time  when  he  occasionally  visited 
her,  during  that  period,  at  her  father's  house:  their  cob> 
bitation  together,  under  their  own  separate  establislniisil; 
did  not  exceed,  during  these  eighteen  years,  a  period  i 
more  than  three  years,  and  this  with  long  intervals  oceonlBi 
in  the  years  I  have  mentioned.  With  whom  die  ifkuk  of 
these  long  separations  lay  has  been  madie  a  queaticm  in  Ai 
Argument,  both  in  this  Court  and  the  Court  below.  Ik 
learned  Counsel  for  the  Earl  of  Dysart  attributed  the  wUi 
blame  to  the  Countess,  whose  duty,  they  said,  it  was  to  M 
conformed,  and  persevered  in  conforming,  to  the  wisiMttf 
her  husband,  under  almost  any  drcumstances.  On  the  sllv 
hand,  it  was  argued  and  insisted  upon,  that  the  conduct  ind 
manner  of  life,  and  the  extraordinary  habits,  of  the  8M 
and  the  ill-treatment  which  Lady  Dysart  experienced  hm 
him,  made  it  impossible  for  her  to  perform  her  cadjmji 
duties  without  danger  to  her  person  or  to  her  health.  And 
this  is  really  the  question  which  the  Court  is  called  upon  fi 
determine ;  for  there  is  no  dispute  as  to  the  general  dntin 
of  the  married  life,  on  the  part  both  of  the  husband  and  lb 
wife,  and  there  can  be  no  doubt  that,  generally  speakinf ,  H 
is  the  duty  of  the  wife  to  conform  to  the  habits  and  taitti 
of  her  husband.  At  the  same  time,  it  is  as  fully  admitted 
and  must  be  admitted,  that  this  general  rule  must  have  itt 
limitations  and  qualifications,  and  must  be  understood  odj 
as  applying  to  cases  where  those  habits  lead  not  to  actual 
ill-treatment  of  the  wife,  or  to  a  rational  apprehension  ofitr 
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they  do  not  tend  to  endanger  her  life  or  health.  Maecb  2. 

«  not  in  dispute  between  the  learned  Coansel,  at  jCZIi 

»  its  general  effect;  but  they  differ  as  to  its  appli-  Dysart' 
the  peculiar  and  very  extraordinary  features  of 

;  given  this  short  sketch  of  the  case^  it  may  be  pro- 

the  Court  should  refer  to  the  principles  of  law 

^e  been  laid  down  and  acted  upon  for  many  years, 

1  form  the  law  and  the  doctrine  of  these  Courts 

;  to  cases  of  this  description. 

Bculty  in  all  these  cases  has  been  to  give  a  general     Law  applica- 

of  the  law  as  applied  to  cases  of  cruelty.     Many  ^^*  ^^  the  case. 

e  occurred  in  which  the  law  has  been  laid  down, 

;eneral  principle^  but  with  reference  to  the  particu- 

nstances  of  the  case  to  which  the  law  was  to  be 

and,  for  the  purpose  of  stating  the  principle  upon 

e  Court  considers  that  this  case,  under  its  peculiar 

moeSy  ought  to  be  decided,  it  will  be  right  and  pro- 

le  Court  to  examine,  with  some  degree  of  minute- 

irindples  laid  down  in  some  of  those  cases,  and  the 

»  which  the  doctrine  of  legal  cruelty  has  been 

Q  these  Courts.     Those  cases  have  been  always  re- 

for  the  purpose  o£  establishing  the  principles ;  but 

the  decisions,  indeed  most  of  them,  must  be  consi* 

th  reference  to  the  peculiar  circumstances  of  the 

r  case  under  discussion.   General  principles  are  laid 

ill  the  cases ;  those  general  principles  are  applied  to 

alar  circumstances  of  each,  and  the  Court  now  refers 

aaes  for  the  purpose  of  considering  the  application 

Qeral  principles  to  the  individual  subject  of  inquiry^ 

e  in  what  degree  they  are  applicable  to  the  particu- 

Dstances  of  this  case.     The  present  case,  as  I  have 

lidf  is  distinguished  by  features  of  great  pecnlia- 

I  have  endeavoured  to  select  those  cases  which 
lave  a  direct  bearing  upon  many,  if  not  all,  the 
iuch  have  been  raised  in  this  case,  and  argued  by 
ed  Counsel  on  both  sides. 

vt  case,  to  which  we  are  in  the  habit  of  referring     Cases  fur- 
rindples  applicable  to  cases  of  cruelty,  is  that  of " j^^j^^j^^l**® 
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Makch  8.  Evans  v.  Evani,*  in  which  Lord  Stowell  lays  down  the 
DvMri  ▼.  g^nc'^  principles  of  the  law  applicable  to  cases  oi  crudtj^ 
JJlfaarL  He  says*  it  is  difficult  to  give  a  definition  of  what  is  1^ 
cruelty ;  that  it  is  easier  to  define  what  is  not  crud^  ;  bit 
that,  in  general^  every  thing  which  affects  the  lifep  dn 
health,  or  the  safety  of  the  party,  no  doubt  oomea  withii 
the  strictest  definition  of  legal  cruelty.    He  says  :•— 

It  if  the  duty  of  CoiirtB,  and  coaseqaently  the  iDclioatisf  ^ 
Coartt,  to  keep  the  rale  extremely  ftrict    The  caoaes  ia«|t  % 
grave  and  weighty,  and  such  as  shew  an  abeolate  impanftillf 
that  the  duties  of  the  married  life  can  he  discharged.    To  aalill 
of  persoDsl  danger,  no  duties  can  be  discharged ;  for  the  4tibfd 
self-preservation  must  take  place  before  the  doliea  of  nianiiii^ 
which  are  secondary  both  in  commencement  and  in  obligttl9| 
but  what  falls  short  of  this  is  with  great  caution  to  ba  t 
The  rule  of  ^*per  quod  con9ortium  amiitUur^*  ia  but  an  in 
test ;  for  it  still  remains  to  be  inquired,  what  conduct  os|l|.|F 
produce  that  effect;  whether  the  camartium  ia  reasooablj J||^ 
and  whether  the  party  quitting  has  not  too  hastily  abaadons(4i 
conwrtiumf    What  merely  wounds  the  mental  feelings  is  iaif 
cases  to  be  admitted,  where  uoaccompanied  with  bodily  it^ 
either  actual  or  menaced*    Mere  austerity  of  temper,  petnlssiill 
manners,  rudeness  of  language,  a  want  of  civil  attention  sslA 
commodation,  even  occasional  sallies  of  passion,  i  f  they  is  Ml 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty  •.»4|Sli 
suffering  party  must  bear  in  some  degree  the  consequences  jf,ai 
injudicious  connection ;  must  subdue  by  decent  reaiatanos  sMf 
prudent  conciliation ;  and  if  this  cannot  be  done,  both  masts 
in  silence. 


This  learned  judge,  with  reference  to  the  general 
pies  of  the  law^  as  applied  to  that  particular  casc^ 
states  what  is  not  cruelty  ;  that  occasional  sallies  of  pssnci  i 
'*  if  they  do  not  threaten  bodily  harm ;"  and  what  i 
wounds  the  mental  feelings,  "  where  unaccompanied  vit  j 
bodily  injury,  either  actual  or  menaced,"  do  not  arammtlt  f 
legal  cruelty ;  implying  that,  if  they  do  menace  bodily  ltfni( 
these  acts  do  amount  to  legal  cruelty.     He  goes  on;— 

Still  less  is  it  cruelty  where  it  wounds  not  the  natural /mIi^ 
♦  1  Hagg.  C.  R.35. 
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i  thm  acqaired  feelingSy  ari8in$r  from  particoUr  rank  and  titaa-     MiacH  2. 
n ;  for  the  Court  has  no  scale  of  sensibilities,  by  which  it  can  ' — 

an  the  quantum  of  injury  done  and  felt ;  and  therefore,  though  jSHmLi 
t  Court  will  not  absolutely  exclude  considerations  of  that  sort, 
lere  thej  are  stated  merely  as  matter  of  aggravation ;  yet  they 
■Dot'eomtitute  croelty,  where  it  would  not  otherwise  hare  ex- 
tf  C'vf  «<eoT«e,  the  denial  of  little  tndalgenees  and  particular 
NMDmodetioBt,  whicTh  the  delicacy  of  the  world  ia  apt  to  number 
oogat  ita  necessaries,  is  not  cruelty. ...These  are  negative  de- 
ififiiBtf  of  enielty ;  they  shew  only  what  is  fwt  cruelty,  and  are 
a^^erikopa,  the  eafest  definitions  which  can  be  given,  under  the 
■he  Irttriety  of  possible  cases  that  may  come  before  the  Court. 
t  if  it'were  tt  all  necessary  to  lay  down  an  affirmative  rule,  I 
•  H  thet  the  rale  dted  by  Dr.  Bever  from  Clarke  and  the 
Kt'  bboka  of  practice  is  a  good  general  outline  of  the  Canon 
Mr,-  tttt  1«w  e/f  this  country,  upon  this  subject.  In  the  older 
i  idit,  which  I  have  had  an  opportunity  of  looking  into, 
I  that  the  danger  of  life,  limb,  or  health,  is  usually 
I'Mlbi  ground  upon  which  the  Court  has  proceeded  to  a 
'This  doctrine  has  been  repeatedly  applied  by  the 
wtt^^fri'liW  cases  that  have  been  cited.  The  Court  has  never 
riD  drireh  off  this  ground.  It  has  been  altArays  jealous  of  the 
MHi^esienee  of  departing  from  it,  and  I  have  beard  do  otio  case 
td,  hi  #hloh'1he  Coort  has  granted  a  divorce  without  proof  given 
^'  reakmiMe  apprehension  of  bodily  hurt.  I  say  an  apprehen- 
1^'  ^etaoae  assuredly  the  Court  is  not  to  wait  till  the  hurt  is 
^MdUy  done ;  but  the  apprehension  must  be  reasonable :  it  must 
t  be  «B  epprebension  arising  merely  from  an  exquisite  and 
leaaed  aeosihility  of  mind.  Petty  vexations  applied  to  such  a 
■etitntion  of  mind  may  certainly  in  time  wear  out  the  animal 
lehine ;  but  still  they  are  not  cases  of  legal  relief. 

fieeej  so  far  as  it  was  pradent  to  laj  down  an  affirmative 
Mldtiim,  the  learned  Judge  does  lay  down,  that  there  must 
W-m  ** reasonable  apprehension"  of  bodily  hurt;  that  the 
CmA  **i9  not  to  wait  till  the  act  is  done;"  but  that  a  rea- 
I  apprehension  must  exists  and  the  reasonableness  of 
•pprehension  the  Court  must  infer  from  the  circum- 

( of  the  case. 

This  doctrine  is  laid  down  not  only  in  the  case  I  have  just 
H&ned  to^but  to  the  same  effect  in  that  o£  Oliver  v.  Oliver* 

•  I  Ilagg.  C.  R.  361. 
▼OL.V.  2d 
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Maech  8.     which  was  a  suit  for  restitution  of  conjugal  rights  by  tlK 
jr~         husband,  against  which  the  wife  pleaded  his  crudity,  foand* 
DygarL       ing  thereon  a  prayer  for  a  divorce,  the  charges  of  cruelty  con- 
sisting partly  of  words  of  abuse  and  reproach,  and  paidy 
of  acts  of  a  harsh  and  oppressive  nature.     Lord  Stowd 
says : — 

Of  words,  it  is  sufficient  to  say,  that  if  they  are  words  of  men 
present  irritation,  however  reproachful,  they  will  not  enable  tha 
Court  to  pronounce  a  sentence  of  separation.  She  (the  wiie)BMl 
try  to  disarm  them  by  the  weapons  of  civility  and  kindness;  td 
if  they  fail  (as  unfortunately  tbey  often  will),  the  law  of  this  eo 
try  requires  that  she  should  submit  to  the  misfortune,  as  ooeoftb 
consequences  of  her  own  injudicious  choice.  Passionate  wmk 
do  not,  according  to  the  vulg^ar  obsenrationy  break  bones,  sal  k 
is  better  that  tbey  should  be  borne  with  than  that  domestie  sod^f 
should  be  broken  up,  and  a  husband  and  a  wife  thrown,  n  hai 
characters,  upon  the  world.  Words  of  menace,  importi^lli 
actual  danger  of  bodily  harm,  will  justify  the  interpoaitioa  sf  Ai 
Court,  as  the  law  ought  not  to  wait  till  the  mischief  is  sdaj^ 
done. 


Again,  in  HoLden  v.  Hdden/^  speaking  of  acts  of 
by  the  husband  during  a  quarrel  between  the  parties  Idl 
Stowell  says : — **  Whatever  the  origin  or  occasion  ^ik 
quarrel  may  have  been,  there  is  nothing  to  shew  that  it  fi^ 
ceeded  from  the  wife;  and  there  is  enough  to  satii^lk 
Court  that  very  unlawful  violence  was  used  upon  the  A 
fVom  which  she  has  an  undoubted  right  to  be  protecldl* 
The  Court  is  in  such  cases  bound  to  interfere  for  the 
tection  of  the  wife.    In  all  these  cases,  it  may  be  dificakfe^ 
ascertain  what  was  the  origin  of  the  quarrel  betwiBSO  #j 
parties,  and  the  Court  must  satisfy  itself  as  far  as  it  ea(: 
from  the  habits,  and  general  tone  and  temper  of  the  pHti4 
what  was  the  cause  from  whence  the  quarrd  proceeJii; 
In  that  case  also  Lord  Stowell  laid  it  down,  in  his  definito] 
of  cruelty,  that    <<  Every  thing  is,  in. legal  conatiuciiat, 
sa^itiaj  which  tends  to  bodily  harm,  and,  in  that  mmBf% 
renders  cohabitation  unsafe."     And  with  reference  tote 

♦  1  Hagg.  C.  R.  453.  M^ 
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il  case,  he  says  that,  <<  whenever  there  is  a  tendency     March  i. 
odily  miachief,  it  is  a  peril  from  which  the  wife      jy"    j  ^ 
jMHotected."    In  that  case,  the  wife  was  found  lying       u^uru 
K>r»  the  husband  standing  over  her,  having  hold  of 
»  *'  as  if  he  would  break  them  from  off  her  ihoul- 
id  they  were  y&ty  much  bruised;  and  though  it 
appear  what  was  the  origin  of  the  quarrel,  there 
ling  to  shew  that  it  proceeded  from  the  wife,  and 
t  said  she  had  an  undoubted  right  to  be  protected, 
iwell  further  says  :— 

ver  there  is  a  tendeocy  ooly  to  bodily  mischief,  it  is  a 
I  wliieh  the  wife  most  be  protected  ;  because  it  it  unsafe 
\  eoDtiooe  in  the  discbar^  of  ber  conjugal  duties ;  and 
ft  that  obligation  opon  her  might  endanger  her  secarity, 
raft  her  life.  It  is  not  necessary,  in  determining  this 
from  what  motive  such  treatment  prooeeds*  It 
I  turbulent  passion,  or  sometimes  from  causes  which 
nesMistent  with  affection,  and  are  indeed  often  connected 
is'the  passion  of  jealousy.  If  bitter  waters  are  flowing, 
leeessary  to  inquire  from  what  source  they  spring.  If  the 
of  the  husband  are  so  much  out  of  his  own  control,  as 
iaeoneistent  with  the  personal  safety  of  the  wife  to  con- 
lia  society,  it  is  immaterial  from  what  provocation  such 
originated. 

e  case  of  Hclden  v.  Holden^  he  lays  down  another 
,  which  may  apply  to  the  circumstances  of  this  and 
aaes,  namely,  that  a  great  number  of  acts  is  not 
I  to  support  a  charge  of  cruelty. 

iW  does  not  require  that  there  should  be  many  acts.  The 
a  expressed  an  hidisposition  to  interfere  on  account  of  one 
t,  particularly  between  persons  who  have  been  nnder  long 
tlon ;  because,  if  only  one  snch  instance  of  ill-treatment, 
of  a  slight  kind,  occurs  in  many  years,  it  may  be  hoped 
umed  that  it  will  not  be  repeated.  But  it  is  only  on  this 
ion  that  the  Court  forbears  to  interpose  its  protection,  even 
neof  a  single  act;  because,  if  one  act  should  be  of  that 
ion  which  should  induce  the  Court  to  think  that  it  is  likely 
r  sgata,  and  to  occur  with  real  suffering,  there  is  no  rule 
mM  restrain  it  from  considerinji^  that  to  be  fully  Buflficient 
oriie  its  interference. 


SOi 
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Again ;  he  lays  down  a  niley  which  is  applicable  to  d» 
present  case,  with  respect  to  the  conduct  of  the  wife,  wbieb 
is  said  to  have  been  provoking,  and  irritatiiigy  and  abuiive, 
and  leading  to  the  violence  for  which  she  now  seeks  a  remedy 
at  the  hands  of  the  Court : — ''  It  is  not  necessary  that  tiie 
conduct  of  the  wife  should  be  entirely  without  blame;  ftr 
the  reason  which  would  justify  the  imputation  of  blame tD 
the  wife  will  not  justify  the  ferocity  of  the  husband.** 
•  Again ;  in  the  case  of  Hani*  v.  Harris/^  Lord  Stov^ 
said : — <<  There  must  be  something  whidi  renders  cdbMii 
tion  unsafe,  or  is  likely  to  be  attended  with  injury  to  the 
person  or  to  the  health  of  the  party,  in  order  to  sustun  la 
application  to  this  Court*'' 

With  reference  to  a  point  to  which  I  have  already  sJ* 
verted,  namely,  the  provocation  given  by  the  wile,  is  dn 
case  of  Best  v.  Best,f  in  the  Consistorial  Court  of  RochM^ 
— which  was  a  suit  by  the  wife  for  a  separation  by 
of  the  cruelty  of  her  husband, — Dr.  Swabey  8aid^— 

It  baa  been  repeatedly  laid  down  in  these  Courts  that  noii 
can  solicit  their  interference  with  effect,  to  protect  her  eves  itf 
ill-treatment,  wbicb  abe  baa  drawn  upon  herself  by  her  own# 
conduct :  she  must  firat  at  least  seek  a  remedy  in  the  relM4 
ber  own  manners.  If,  however,  it  shoold  appear  that  evea  A 
conduct  on  the  wife's  part  baa  produced  a  retom  from  the  h» 
bund  wholly  unjustified  by  the  proyocation,  and  quite  outpCfn^ 
portion  to  the  offence,  it  might  atill  be  the  duty  of  the  Cositli 
interfere  judicially,  notwithstanding  such  the  wife's  poaitirt  lib- 
conduct. 


(After  referring  to  the  cases  of  Westmeath  v*  Wt 
DurarU  v.  Durant,^  and  UAguilar  v.  jyAgnUar.W) 

These,  therefore,  are  the  principles  by  whicb  the  Cesit 
is  to  be  guided  in  its  application  of  the  law  to  the  drcstt- 
stances  of  the  case  before  it.  I  am  to  consider  whether 
there  has  been  what  is  considered  to  be  actual  cruelty  in  tk 
eye  of  the  law,  or  an  apprehension  of  bodily  harm  arifla| 
from  the  conduct  of  the  husband,  and  whether  that  appre- 


*  2  Hagg.  C.  It  148. 
:  2  Hagg.  E.  U.  61. 
I  Ibid.  773. 
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bbmh  is  a  reasonable  one,  which  would  be  suffident  to     Hakch  & 
Btilk  the  wife  to  the  protection  of  the  Court ;  and  we  are      jT    '. 
>  JEvnember  that,  if  the  conduct  of  the  husband  has  tended       JDytart 
»tli9  bodily  harm  or  injury  of  the  wife^  it  is  not  necessary 
bat  the  wife's  conduct  should  have  been  entirely  free  from 
lame ;  tbat|  if  it  be  proved  that,  to  a  certain  extent^  the 
dfi»  had  ^ven  some  provocation  to  the  husband^  if  the 
sCnm  mi  his  part  was  quite  out  of  proportion  to  the 
leooe^  it  ia  still  the  duty  of  the  Court,  according  to  Dr. 
valley^  in  Bui  v*  Best, — as  with  reference  to  the  facts  of 
at  particalar  case,  at  least, — judicially  to  interfere  for  the 
ife>  protection. 

The  Coart  will  now  proceed  to  consider  the  state  and  Condition 
3Si#tioo  of  the  parties  in  this  case  at  the  time  of  their  mar-  ^^^^  eohab? 
iage  and  during  their  cohabitation.  It  seems  that  the  Earl  tation. 
laA  CooaMf  were  the  children  of  two  sisters,  and  conse- 
|ia«otfy.  ftntoousins,  one  sister  (the  mother  of  the  Earl) 
iBTiDg.iiMRied  Lord  Huntingtower,  the  other  (the  mother 
f  Lndy  Dysart)  Colonel  Toone.  The  father  of  Lord  Dy sart 
rap  possessed  of  very  large  estates  in  diflerent  counties  of 
iqglaiid,  producing  a  very  large  income,  and  these  estates 
rece  entailed  upon  his  eldest  son,  the  present  Earl  of  Dysart, 
rho^iiowever,  during  his  father's  life,  was  entirely  dependent 
poo  him.  The  marriage  of  his  son  with  Miss  Toone  was 
ontrary  to  the  expressed  opinion  and  wishes  of  Lord  Hunt- 
igCower,  and  when  it  was  contracted,  he  refused  to  make 
is  son  any  allowance  whatever,  and  in  consequence  of  such 
efosaly  the  Earl  (then  Mr.  Manners)  purchased  an  annuity 
t£3jOW  during  the  joint  lives  of  himself  and  his  father, 
nd  an  annuity  of  £1,000  for  his  wife,  should  she  survive 
dm*  The  purchase-money  of  these  annuities  amounted  to 
SI1%000,  which  was  payable  on  the  death  of  Lord  Hunting- 
mWWf  if  he  should  die  in  the  lifetime  of  his  son.  This 
iras  Ae  amount  of  the  annual  income  on  which  he  and  his 
iHfewere  to  be  maintained, — an  income,  it  must  be  ad- 
DiCtcd>  not  large  enough  to  permit  the  indulgence  in  expen- 
sve  luxuriesy  but  amply  sufficient  to  enable  them  to  live  in 
XKnfort  and  respectability.  At  that  time,  t{iere  was  no  ne- 
Ksnty»  with  an  income  of  this  description,  for  depriving 
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Makch  2.  themselves  of  the  necessaries,  or  comforts^  or  even  imiy  d 
Djfsart  ▼.  ^hc  conyeniences,  of  life.  That  this  income  was  origioaif 
DyuarL       intended  to  be  so  applied^  no  reasonable  doabt  can  be 

tained,  for  it  cannot  be  supposed  that  the  annuity  thus  p«^ 
chased  was  to  be  used  as  a  sinking-fund  fbr  the  redemptiia 
of  the  principal  sunk  in  the  purchase.  It  is  tnie^  indeei^ 
Lord  Dysart  may^  upon  consideration^  have  become 
at  the  large  amount  for  which  he  had  become 
andy  under  that  feeling,  may  have  reserved  to  abridge  iw 
self  of  all  luxuries)  and  to  confine  his  expenditure  .witlh 
the  narrowest  limits  possible ;  at  all  events,  whatever  Mf 
have  been  his  motive,  this  mode  of  living  he  adopted, 
he  expected  that  the  same  principle  and  the  same 
should  be  adopted  by  his  wife. 

It  has  been  said,  in  the  Argument,  that  the  hdbilSMi 
tastes  of  Lord  Dysart  must  have  been  known  to  his  vil 
before  their  marriage  to  be  in  some  degree  peeiiliflrfli 
eccentric,  and  that  she  ought,  therefore,  to  have  auA  1p 
her  mind,  before  she  entered  into  the  man«ted  rtal%ii| 
conform  to  them ;  and  this  may  be  in  some  d^  - 
true.  But,  to  judge  from  the  style  in  which  thell ; 
lived  before  his  marriage,  there  was  no  xeascm  Is  i|^ 
pose  that  his  system  of  economy  would  have  been  OMiH 
to  such  an  extent  as  that  of  curtailing  to  himself  mik  Ml 
wife  the  comforts,  or  necessaries,  or  even  the  convcsdMI 
of  life.  There  was  no  reason  to  suppose  this  fioft  # 
account  given  of  the  Earl's  tastes  and  habits  befixe-Hi^ 
riage^  for  it  appears  from  the  evidence  of  Jabes  DicksBMik 
one  of  the  Earl's  own  witnesses,  that,  before  his  mwkihfKi 
he  lived  in  great  style,  keeping  sixteen  horses^  mttfinfk 
and  a  proportionate  establishment  of  servants.  It  is  mi 
indeed^  that  it  was  not  at  his  own  expense,  but  at  die-il^ 
pense  of  his  father,  that  these  luxuries  were  ^tijoyed ;  W 
there  is  nothing  to  shew  that  that  style  of  life  was  ml  h 
accordance  with  his  taste,  and,  therefbrcy  there  was  no 
son  to  suppose  that  such  different  tastes  and  habits  woaU 
have  been  adopted  when  he  had  an  income  of  £S,0008 
year,  which  was  sufficient  to  have  enabled  him  to  live  with 
some  degree  of  comfort,  and  to  command  not  the 
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bat  the  conveniences  of  life,  and  Lady  Dysart     Makca  2. 

r  eoald  have  been  led  to  suppose  that  she  would  have      jy      T 

I  iabjected  to  a  system  of  economy, — something  beyond       Dytart, 

f»-^whidi  deprived  her  of  the  comforts  she  had 

•eeiMtomed  to.      She  had  been  brought  up  in  a 

D  of  liie  in  which  she  had  necessarily  imbibed  tastes 

oppoeed  to  those  subsequently  adopted  by  her 

I ;  bat  there  is  no  reasonable  ground  for  believing 

^wanggeited  in  the  Argument  and  in  the  pleadings)  that 

anKiouB  to  have  more  of  the  comforts  and  conve- 

(  of  Ufe  than  was  suitable  to  the  rank  and  station  and 

of  her  husband,  or  that  she  desired  to  indulge  in 

HMi  been  termed  the  pleasures  of   a  London  lifb. 

Thoogh  tfbe  might  have  preferred  to  live  in  London,  rather 

iIhbi  in  Ldeestershirey  there  is  no  evidence  to  shew  that  she 

"Wmk  Wd  to  ^his  preference  by  any  desire  to  indulge  in  the 

I  of  ■  London  life. 

ii  no  reason  to  suppose^  as  far  as  the  Court  can 

ftudge,  tbot  tiiis  marriage  was  not  one  of  mutual  affection. 

ft  Ins  been  said  that  the  Earl  would  have  refused  to  marry 

\  onless  she  had  promised  to  conform  to  all  his  tastes 

1  habits.    But  Mr.  Frederick  Tollemache»  the  brother  of 

I  SUrly  says  he  believes  that  the  union  was  one  of  sincere 

i  on  his  part ;  and  looking  at  the  tenour  and  tone  of 

\  lectera  addressed  to  Lady  Dysart  by  the  Earl  before  the 

By  and  to  her  mother  shortly  after,  there  is  no  reason 

Jl»  believe  that  there  was  any  want  of  afiection  on  his  side. 

.  '  JkM  to  tiie  manner  in  which  the  parties  lived  together^ 

the  date  of  their  marriage  and  the  birth  of  their 

\  is  very  little  information  before  the  Court.    Unfor- 

f,  at  the  birth  of  their  son,  in  July,  1820,  it  appears 

t  a  circumstance  occurred  which  seems  to  have  given  great 

\  to  the  Earl,  who  was  in  the  room  at  the  time  when 

}  Countess  was  confined.    It  appears  that  Lady  Dysart 

orged  and  entreated  her  husband  to  be  present  with 

hfet  on  that  trying  occasion,  and  that  he  complied  with  her 

ffoqoest;  but  Dr.  fiatty,  who  attended  her»  requested  Lord 

Dysart  to  withdraw  for  a  short  time,  which  he  refused  to 

ds  anless  his  wife  desired  it,  and,  at  the  request  of  Dr. 
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March  8»     Batty,  she  did  so,  and  the  Earl  quitted  the  room,  but  n 
jC^  y^     such  a  manner  as  to  shew  that  he  was  seiiouslj  offended 
Uy»arU       with  his  wife.     Now  his  conduct  on  this  occaaioo  has  been 
characterized  as  an  act  of  cruelty ;  but  I  think  it  cannot  bt 
so  considered^    It  was  not  done  with  any  premeditated  ia- 
tention  to  hurt  her  feelings>  or  to  increase  the  anguish  sf 
the  moment ;  the  request  to  withdraw  came  upon  him  ua- 
expectedly,  and»  as  he  thought,  under  all  the  drcumatanceib 
unnecessarily,  and  he  acted  upon  the  sudden  impresMi 
that  it  was  a  mark  of  indifference  towards  him  :  and  tbcn* 
fore  I  dismiss  this  incident,  so  far  as  it  can  be  urged  agdni 
the  Earl  as  an  act  of  cruelty.     But  it  has  another  bearoi§ 
which  entitles  it  to  considerable  weighty  for  it  shews  di4 
at  this  time,  the  Earl's  affection  for  his  wife  suffered  a  my 
material  diminution.    It  is  impossible  to  read  his  letti^ 
dated  the  26th  September,  1820,  without  arriving  at  tM 
conclusion.     Indeed,  the  Earl  himself  avows,  without  senir 
pie,  in  that  letter,  the  estrangement  of  his  affecdon^pii 
attributes  the  change  in  his  feelings  to  her  conduct  stil 
birth  of  the  child,  as  shewing  indiff*erence  towards  hin^fl^ 
to  other  instances  in  which  she  had  refused  to  comply rfl- 
his  wishes.     He  says  :— 

I  candidly  acknowledge  to  you,  Eliza,  that  I  have  not  ikm 
affection  I  used  to  feel  for  you  since  yoar  confinement.    Tleii^ 
difference  yon  evinced  towards  me  at  that  trying  hoar  teodeiiii' 
a  little  to  banish  affection  from  my  breast.    You  ask  me  wks  1 
shall  return  to  yon  ?    I  answer,  when  yoo  can  prove  to  ms  M: 
you  really  and  sincerely  wish  it,  which  yoo  have  not  yet  i/t^i 
neither  will  you  convince  me  by  any  such  ways  as  writiD|^ls 
for  four  days  running,  or  four  years  daily.    When  I  am 
not  even  in  one  instance  have  you  endeavoured  to  prove  to  W$\ 
you  wish  to  please  me.    No ;  but  you  have  convinced  me  ll# 
you  wish  to  please  the  world ;  for  whatever  the  world  seesw  li 
say  you  adopt  immediately.    You  say  your  patience  is  Iodjj^M 
worked  out.    What  do  you  mean  by  patience?     When  f  see  JN 
again,  I  shall  expect  you  to  give  me  a  full  account  of  everyvii^ 
who  has  been  at  Keston;    also   every  thing    else  relsttieti 
yourself.  Yours  affectionately, 

Ii.  M. 
Do  you  ever  walk,  and  with  whom  do  you  walk  P 
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e»  then^  is  a  clae  to  every  thing  which  subsequently     March  ^. 

lace  ;  here  was  an  end  of  all  that  happiness  which      yr~l 

nave  been  expected  to  attend  the  union  Iwtween  these       u^ndt, 

i»  and  it  was  sufficiently  manifest  that^   after  this, 

km  to  the  comforts  of  his  wife  was  the  last  thing  that 

d  Lord  Dysart's  thoughts.     This  is  too  clear  to  admit 

tmbt ;  the  whole  of  his  subsequent  conduct  fUmishes 

of  the  unhappy  change  which  at  that  time  took  place. 

nnch  of  the  intermediate  time  between  the  birth  of 

ild  and  their  removal  to  Edmonthorpe  was  passed  by 

irl  in  the  society  of  his  wife^  does  not  appear ;  but 

la  no  further  charge  of  cruelty  during  that  period*  nor 

,  indeed,  to  be  expected  that  there  would  be  at  least 

clrKmal  ill-treatment  of  the  wife  whilst  they  were 

'  the  roof  of  her  father,  and  she  had,  no  doubt,  there 

vndfeiit  supply  of  whatever  was  necessary  for  her,  and 

Kuil  td  the  re-establishment  of  her  health  and  strength. 

t  idl  ttis  was  to  have  an  end  on  the  21st  December, 

lor  on  that  day  she  quitted  her  father's  roof^  and  went 
ide  with  the  Earl  at  Edmonthorpe.  Here  the  scene 
ompletely  changed ;  the  house  was  in  a  dilapidated 

the  rooms  were  badly  and  insufficiently  furnished ; 
rovisions,  if  not  scantily  supplied  to  Lady  Dysart, 
poch  as  she  had  not  been  accustomed  to.     But  all  this 

to  have  been  submitted  to  with  resignation  by  a 
and  if  even  the  most  common  attention  had  been  paid 

comforts  and  wishes,  or  the  slightest  degree  of  affec- 
npla3red  towards  her.  Lady  Dysart  must  have  endured 
prirations,  and  the  parties  must  hare  gone  on  residing 
icr,  without  interference  on  the  part  of  the  Court, 
t  general  marks  of  a  want  of  affection  towards  a  wife 
Ipt  establish  a  case  of  legal  cruelty  against  the  husband, 
il  the  proper  person  to  direct  and  control  the  expendi- 
)f  the  establishment,  and  to  take  the  management  of  it. 
ikhough  DO  act  of  personal  violence  is  proved  to  have 
Qommitied,  it  is  in  evidence  that  the  Earl  was  in  the 
mt  habit  of  swearing  at  his  wife,  and  of  abusing  her. 
iras  deprived  of  all  authority  in  the  house  and  of  all 
td  over  the  servants,  the  Earl  keeping  and  delivering 

L.V.  2  E 
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Mauch  El     out  and  limiting  the  supply  of  all  arddes  of  neoemry 

jC^  ^      domestic  consumption. 

oj^tiari*  The  witnesses  produced  to  support  the  case  of  Ltdy 

Dysart,  as  to  the  conduct  of  the  Earl  during  the  time  tbqf 
were  at  Edmonthorpe,    are  two  female  servants,   namid 
Elizabeth  Tanswell  and  Eleanor  Woodley.    The  evidence  «f 
Tanswell  is  to  this  effect.    She  had  lived  with  Lady  Dyant, 
at  her  father's  house,  in  1818  ;  and  upon  the  8th  artidesf 
Lady  Dysart's  Allegation,   she  deposes  to  the  manner  k 
which  the  parties  lived  at  Edmonthorpe  in   1820.     Sb 
describes  the  house  as  old,  out  of  repair,  and  badly  fumiifad. 
She  says  Lord  Dysart  did  not  behave  at  all  well  to  his  wift^ 
or  like  a  gentleman ;  that  he  was  surly  and  passionate ;  d» 
has  heard  him  frequently  say,  ''Damn  yon,  madam!"    Hi 
did  not  allow  Lady  Dysart  enough  of  necessaries,— it 
was  bread  and  butter^  but  no  fish  or  poultry,  and  sslf 
occasionally   a  joint  of  meat  was  dressed.      He  scsni^ 
allowed  her  any  firing ;  he  had  cinders  sifted  and  wettrife 
bum.     He  allowed  her  but  one  candle  a  night,  *^  an  4^ 
dip  tallow."     He  gave  all  out  himself.     On  cme  oaaM 
when  the  weather  was  cold,  Lady  Dysart  was  in  theW^ 
ing-room,  where  there  was  scarcely  any  fire  ;  she  raiy  K 
coals,  but  the  maid-servant  was  obliged  to  go  for  ordofll 
Lord  Dysart,  and  no  coals  came.     Lord  Dysart  was  Itait 
dinner,  dining  upon  a  chest  of  drawers ;  Lady  DjrssrtU 
had  her  bread  and  butter  on  a  tray.    The  witness  staleiM 
she  has  seen  Lord  Dysart  in  apparent  passions  with  his  ini^ 
but  never  saw  any  violence  towards  her.  The  mode  of  IrAf 
was  unfit  for  any  lady.    Lord  Dysart  employed  himsdf 
the  kennel  and  stable :  he  was  no  society  to  her,  and  H 
had  none  else.     Upon  interrogatory,  she  repeats  that  dm 
was  not  a  supply  of  common  necessaries  to  Lady  Dymtll 
respect  of  diet,  food,  firing,  and  candles.     The  parties  neiCT 
dined  or  breakfasted  together.      After  the  first  fortnigiA, 
no  dinner  was  prepared. 

The  other  witness,  Woodley,  by  no  means  difers  finofll 
Tanswell  as  to  any  material  facts.  She  went  to  Edmantfaoi]ie 
about  Christmas,  1820.  Lord  Dysart,  she  sajra,  used  Ui 
wife  very  badly.     Their  tempers  were  qnite  opposite:  ikt 
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9od  enough,  but  he  seemed  to  do  every  Uung  he  could  Makch  2. 
L  and  irritate  her.  He  was"  blusteringa  noisy,  very  r>ZZl 
»  and  violent.  He  denied  bis  wife  many  comforts ;  i)^§afL 
soMd  to  have  none.  The  witness  does  not  know  that 
'as  denied  a  sufficient  quantity  of  necessaries^  such  as 
oMe  afforded.  He  generally  took  his  meals  by  him- 
md  alept  away  from  her.  She  has  heard  him  swear  at 
SCf  though  she  cannot  remember  the  particular  expres- 
;  she  can  only  depose  to  coarse,  rough,  unkind  bdia- 
to  and  treatment  of  his  wife,  to  such  a  degree  that 
m  known  her  tremble  at  the  sound  of  his  foot  on  the 
There  may  be  some  degree  of  exaggeration  in  this 
lentatioQ  of  the  effect  produced  upon  Lady  Dysart 
Socaon  to  say  that  the  Earl  took  charge  of  the  household 
i»  the  servants  going  to  him  for  candles  and  coals,  and 
oak  fior.what  she  wanted  in  the  kitchen.  His  wife  had 
ithoritf  in  the  house.  The  witness  says  she  has  heard 
rom  an  adjoining  room  quarrelling  with  and  aggravating 
ifiv  dll  her  (the  witness's)  flesh  crawled  almost,  and  she 
oC  know  how  to  bear  herself.  Upon  interrogatory,  she 
he  Earl  used  insulting  language  towards  his  wife,  and 
le  was  the  aggressor.  There  is  a  fact  pleaded  to  have 
place  at  Edmonthorpe,  about  his  throwing  a  carving- 
at  his  wife ;  but  this  is  clearly  disproved. 

the  other  hand,  upon  the  articles  of  Lord  Dysart's 
ation,  as  to  the  mode  of  living  at  Edmonthorpe,  seve- 
Itnetses  have  been  examined,  and  amongst  them  Wil- 
Picky  who  describes  the  house  as  amply  furnished,  and 
that  there  was  a  good  supply  of  every  thing.  Ann 
B  represents  the  house  as  not  out  of  repair,  and  the 
I  as  quite  furnished.  She  says  she  never  knew  of  any 
Hrtment,  though  the  parties  seldom  dined  together. 
K  DicJ^enson  states  that  the  house  was  in  good  repair, 
hat  there  was  no  stint  of  provisions. 
der  all  these  circumstances,  it  is  to  be  considered 
ler  there  was  not  that  degree  of  discomfort  in  the  house 
1  rendered  it  extremely  difficult  for  Lady  Dysart  to 
lit  with  her  husband.  I  do  not  say  that  she  would 
bfwn  justified  in  leaving  the  house  and  her  husband. 
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March  2,  but  surely  there  was  ground,  and  grievous  grmmd^  of  com- 
iZ^  ^^  plaint.  She  must  have  suffered  injury  both  to  her  fedings 
JDptarL  andy  in  a  certain  degree,  to  her  health.  But  still  aU  thii 
was  to  be  borne,  and  if  the  grievance  had  been  confined  t» 
the  insufficient  supply  of  those  articles  which  she  oonaidaPBd 
necessary  to  her;  if  he  restricted  himself  (as  he  appeanto 
have  done)  to  unkind  treatment  and  want  of  attention  mi 
affection  towards  his  wife,  she  might  complain,  but  shehdl 
no  legal  remedy,  and  was  bound  to  submit  to  this  tiol- 
ment— at  least  to  that  extent — without  redress  from  mf 
Court  of  justice.  But  the  treatment  she  received  was  oidf 
a  sample  of  that  which  she  experienced  at  other  piaon  sf 
residence, — at  Imham  and  Buckminster.  There  was  m 
attention  on  the  part  of  the  Earl  to  the  wishes  of  his  wife^  m 
consideration  of  her  habits,  though  she  did  ccmfonn  to  Ml 
habits,  and  sacrificed  all  her  own  feelings,  tastes,  and  haUll 
to  his  wishes  and  desires. 

In  April,  1821,  they  quitted  the  house  at  EdmondMqpl 
certainly  under  circumstances  not  importing  legal  um^ 
but  shewing  very  little  attention  on  the  part  of  the  Bdl^ 
the  comfort  of  his  wife.  They  left  the  house  at  tftt^ 
o'clock  of  a  severe  night;  not  a  spark  of  fire  was  tttt^ 
seen,  or  any  smoke  issuing  from  the  chimney,  after  iC 
hour,  lest  he  should  be  saddled  with  the  payment  of  nflfcV 
and  she  was  compelled  to  walk  in  the  cold  to  a  neighbosi^ 
ing  farm-house,  where  they  were  received  with  hospitoByfc 
and  where  they  passed  the  night.  It  is  not  contended  d 
this  was  an  act  of  cruelty  ;  undoubtedly  it  is  not  an  ad 
cruelty.  It  shews  an  absence  of  affection,  a  great  want 
attention  towards  his  wife,  and  the  same  disr^ard  of 
comforts  as  he  had  before  manifested  in  his 
arrangements.  But  still  it  is  no  act  of  cruelty,  any 
than  any  thing  that  had  occurred  at  Edmonthorpe  could  1 
considered  legal  cruelty,  that  would  entitle  the  wife  to 
separation.  But  still  it  lays  a  ground  of  probability 
what  took  place  after  they  quitted  this  house.  ^ 

The  morning  after.  Lady  Dysart  quitted  her  hodMiii 
and  took  up  her  residence  at  her  father's  house  in  MoflinNM] 
Street,  and  there  she  remained  until  January,  18S8.    A*' 
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I  her  hatband  at  Irnham,  and  continued  to  reside     March  2. 

ill  August.  jr^^ 

iner  in  which  they  lived  at  this  time  is  deposed  to  ihfMmU 
;ne88es  produced  by  Lady  Dysart,  namely,  Eliza^ 
nley  and  Marianne  Holmes ;  and  circumstances 
liere  which  consist  with  what  is  stated  to  have 
e  at  Edmonthorpe,  and  some  of  them  are  of  a 
I  serious  character. 

y  went  into  the  service  of  Lady  Dysart  in  May^ 
*  says  the  house  was  small^  and  not  a  fit  residence 
that  Lady  Dysart's  room  was  not  furnished  fit 
that  her  ladyship  slept  on  the  floor,  and  her  bed 
up  in  the  daytime.  She  says  that  Lord  Dysart 
»  his  lady  in  a  very  extraordinary  manner;  at 
idly,  and  he  was  violent  in  his  temper ;  that  Lady 
taved  more  kindly  to  him,  with  more  attention 
ranee  than  could  have  been  expected.  They  sel^ 
together.  The  witness  does  not  remember  any 
ing  called  at  Irnham  to  visit  the  Countess,  who 
nds  about  her.  She  has  known  her  to  be  without 
ler  tea  and  without  wine.  Of  meat,  bread,  milk, 
y  and  candles  there  was  enough, 
ler  account  of  the  general  manner  in.  which  tlie 
d  at  Irnham  ;  and  if  the  matter  had  rested  here, 
)e  no  doubt  that,  although  Lady  Dysart  may  have 
lany  privations,  and  was  obliged  to  submit  to 
ship,  she  could  have  had  no  legal  redress.  It 
ity  to  submit ;  she  might  endeavour,  as  well  as 
by  prudent  remonstrance  and  persuasion,  to  wean 
id  from  the  habits  in  which  he  at  that  time  in- 
d  to  induce  him  to  change  his  course ;  but  if  she 
was  bound  to  submit  as  well  as  she  could, 
or  two  occurrences  are  spoken  to  as  having  taken 
nham  which  are  of  a  more  serious  character,  and 
>ught  to  be  more  fully  attended  to.  I  refer  to 
aded  in  the  13th  article  of  the  Allegation. 
y  deposes  to  her  having  heard,  when  above  stairs, 
xt's  voice  loud  and  passionate  below  stairs,  as  if 
\  with  and  abusing  Lady  Dysart;   that,  being 
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March  8.    alarmed  for  her^  she  went  d<ywn  to  the  Toom^door,  aal 
jr~  ^      found  it  fastened  on  the  inside ;  that  she  knocked,  ttid  dw 
DysarL      door  being  opened  by  Lord  Dysarty  the  witneaa  mw  ladj 
Dysart  lying  on  the  flocnr  in  a  fainting  fit.     It  ia  true,  tki 
witness  saw  no  violence,  and  states  that  all  paasum  hadfib- 
sided ;  but  she  says  **  the  violence  which  lad  to  it  I  hMl 
distinctly,  and  I  remember  the  child,  though  ao  young  (arif 
between  two  and  three  years  old),  stamping  hia  little  fiwtia 
indignation  against  his  father,  and  saying  some  wofdawyA 
I  cannot  undertake  to  remember."  It  is  pleaded  in  the  LU 
that  the  child  stamped,  and  said  he  would  shoot  hia  £ttki) 
when  he  was  a  man,  **  for  striking  his  mother ;"  but  thi 
witness  states  merely  that  the  child  stamped  with  bm  Ibo^ 
and  said  some  words.    To  the  conduct  of  the  child  toawh 
his  father,  the  Court  is  not  called  to  pay  much  attortia^ 
but  the  stamping  with  his  foot  is  admitted  by  Lord  Djaali 
though  it  is  in  evidence  that  the  child^  when  any  Aif 
offended  him,  would  stamp  with  his  foot.     This,  tbMftH 
is  not  a  material  circumstance.    It  is  true  the  witae«  W 
not  speak  to  the  origin  of  the  quarrel,  or  to  an  act  of  A 
lence ;  but  she  heard  the  Earl's  voice  in  a  loud  and  paaMI'. 
tone,  quarrelling  with  and  abusing  his  wife,  the  door  hiif 
fastened,  apd  when  opened,  Lady  Dysart  was  in  a 
fit  upon  the  floor ;  therefore  she  concludes  that  vic^eDCshll' 
been  used  towards  her,  but  there  is  no  proc^  that  the  Utl^ 
ing  fit  was  the  result  of  an  act  of  violence.     Cextaatf^i 
quarrel  had  taken  place,  and  there  has  been  no  attenptik 
impeach  the  general  character  of  the  witness,  or  to  ny.lM] 
she  has  given  an  inflamed  and  exaggerated  acscount  of  i 
took  place  on  the  occasion.    At  all  eventa,  it  proves 
violence  to  which  Lord  Dysart  occasionally  gave  way. 

But  there  is  still  another  circumstance^  pleaded  in  tift 
14th  article,  upon  which  this  witness  has  been 
and  which  is  still  more  serious*  On  that 
February,  1824),  she  says  she  heard  Lord  Dysart  quarrriH^f 
with  the  Countess  very  much,  in  a  loud  tone  of  voice; 
could  not  hear  the  words,  but  she  could  tell  that  he  was  iai 
violent  passion ;  and  she  called  to  the  Earl,  who  swoce 
her,  and  told  her  she  might  go  out  of  the  houae  i  thai  ihf 
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a  mcoBing,  end  then  Lady  Dysart  called  out  ^'  mar-  Ma«ch  % 
two  or  three  times ;  that  Lord  Dysart  threatened,  if 
hoen  came  up  stairs  to  them,  to  throw  her  over  the 
era ;  that  she  tried  to  persuade  Mr.  Felix  ToUemache 
DjFsart's  brother)  to  take  a  glass  of  sal  rolatile  up 
as  die  supposed  Lady  Dysart  had  fainted,  and  Lord 
t»  hearing  this,  called  out  that  if  he  came  he  would 
biia  tile  same;  that  Mr.  Toltemache  afterwards  went 
le  rocnny  and  Lady  Dysart  was  brought  down  stairs  by 
Slid  the  Earl,  '*  quite  lifeless,  apparently/'  and  it  was 
tine  before  she  came  to  herself.  Mr.  Felix  Tolle- 
has  not  been  examined  on  this  part  of  the  charge : 
d  in  the  coarse  of  the  proceedings.  But  Mr.  Frede- 
rolleniache  states  that,  at  a  subsequent  time  (in  1829), 
sUattoa  was  made  to  the  statement  that  his  brother 
land  1km  Earl  call  out  that  he  would  throw  him  over 
Ministfs,  Mr.  Felix  ToUemache  denied  that  he  had 
anjrtlBng  of  the  kind,  and  this  is  confirmed  by  a  letter 
dim.  This,  however,  is  no  evidence  that  the  drcum* 
'did  not  occur,  nor  have  we  the  particulars  of  the 
rMtioii  between  Mr.  Frederick  ToUemache  and  his 
!r.  But  it  does  not  end  here.  On  the  15th  article, 
Itliest  Meginley  deposes  to  Lady  Dysart  fainting  more 
\  through  the  night ;  to  a  medical  attendant  being  sent 
ho  prescribed  medicine,  which  she  took,  and  to  a  lotion 
•ent  for  a  bruise,  which  Lady  Dysart  said  had  been 
oned  by  a  kick  or  blow  she  had  received  from  Lord 
t  in  the  lower  part  of  her  body. 

re,  therefore,  is  the  fact  of  some  bodily  injury  inflicted  Declaration 
Lady  Dysart  in  some  way  or  other,  as  she  said,  by  a  ®  ^®  ^^*^' 
^ren  by  her  husband  ;  and  it  appears  that  the  learned 
I  in  the  Court  below  entertained  a  doubt  whether  this 
declaration  nuide  recenii /acto.  I  have  no  doubt  on 
iject;  I  have  no  doubt  that  it  was  made  receniijado. 
MHngwood,  the  medical  attendant  (who  has  since 
was  sent  for  the  next  morning  ;  he  came,  and  sent  a 
)  which  was  applied,  and  this  must  have  been  in  con- 
lee  of  Lady  Dysart's  complaining  of  a  wound  or  some 
faijury,  for  which  the  lotion  was  prescribed  and  used; 
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^AtucH'^,    and  the  Court  is  bound  to  admit  tHi^  d^clarttioii' a» cvSAoBlifc 
p~^  ^      of  the  ffact,  'borne  out  as  if  is  by  the  dreumstane^  Ihal  «hi 
J^/fuit       bad  received  a  bodily  injary,  as  shewid,'  kifltioled^'bf'te 
husband.     It  ia  admitted  on  ^aiKhabdoitkit'NledflMtiMli 
recenti'/acto  mast  be  received,  ibr  thete*wttrt^  mtktk^¥f 
which  a  charge  of  crtielty  agaimt  a  ^Bblandi•d1i'"Sttdv'ii^ 
comatances,  could  be  lAade  out^  >Ven>  M4iePB*ilitM«'4K% 
corpu9  delkiif  hut  the  dedkration  of  «hO'i«rMi«o>tf^»{|Dt«( 
where  the  transaction  has*  <oceurred  botwefvi  ^tbe*tMtftti 
themsdves,  tio  other  peraori  being  piiesenti   •-  li  'a>  Wifcr  jM 
be  left  with  her  husband,  who  iniicta  *vi<Aence  tipdubifiry  dl  i 
other  person  being  present,  there  are  ne  metok  hf^mMkl 
the  wifc^'s  ease  can  be  made  out^  if-hef 'deelartttidla/'ki 
immediately  afVer  the  tFansaction;-^th«t  imi'  tmr  tiMKM  j 
(opportunity ,<>-i8  not  admitted  ai  evidence^  /fe'thlft^ttit 
there  can  be  no  doubt  tbat  an  injury  was'  teceit^<$t  Akl 
lotion  was  prescribed,  and  the  dedaratioft'df  the*wiflhUI 
have  been  made  at  the  time ;  'she  deacHbes  die  lujeiyil 
had  received,  imAiediHtely  after  it-had  beett*  rMeivci4 
have,  therefore,  no  doubt  that  this  is  evidence  ^  *pistU 
violence  inflicted  upon  the  wift^^-^petsonal  violeneeflJMt*  I 
by  suffering  for  some  time,  and  fainting'  during)  thtf^  ] 
and  she  continued  ill  for  some  time  afterwaHis  :  'a<fl 
attendant  was  called  in,  who  prescribed  a  loVion  to  bei, 

externally.  '     ■      ••  ' 'irf^^J  j 

Part  of  this  story  of  Meginley  iff  confinmed^*  tti^iiilj 
extent,  by  Marianne  Holmes,  who*  heiwd  LiOrtl'i0)M| 
threaten  to  throw  her  sister  over  the«taii%.  'Bat^'abcrd 
to  none  of  the  other  circumstances; -tod,  asl'satd^-Mf^i 
ToUemache  has  not  been  examined;  -It' dieft'efbre 
entirely 4ipon  the  credit  to  be  given  to  MegMe^.  i<X 
see  no  reason  to  doubt  that  the  aefeount-sh^'  haa  givalMj 
correct  and  proper  account.  The  iiamediate  «ai»^  ariii!| 
quarrel,  according  to  the  evidence  of  <  Holttiee,  -  «iva#U|f | 
Dysart's  going  up  to  her  husband's  room'lbr^i 
obtaining  a  rnshlight,  which  shewaa  ill  theiiaMt  of ' 
ing  in  her  own  roomy'^all  about  a  rushlight  f>  'Lovd; 
eays,  in  his  Allegation  (but  of  which' thelfle^B'aierjev 
that  it  arose  from  his  wife'a  'endeavomring'  Wiototker^l 
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ito  his  rocmiy  and  kicking  at  the  door ;  but  there  is  no      March  ?. 
roof  €»f  this,    and  on  the  28th   interrogatory,  Meginley      tZZ^  v 


\  ahe  heard  a  quarrel  going  on,  but  no  violence,  and       Dy§aH, 
lie  never  heard  Lady  Dysart  use  scurrilous  language  to- 
rards  tbe  Earl,  which  is  to  a  question  addressed  to  her* 

How,  aupposing  the  case  had  turned  upon  this  point ; 
■ppoiing  the  parties  had  separated  at  this  time,  and  a  suit 
■d  been  commenced  by  Lady  Dysart,  the  Court  very  pos- 
\Aj  would  have  considered  that  a  single  act  of  this  descrip- 
»  would  have  been  hardly  sufficient  to  justify  a  sentence 
*  separation,  supported  by  the  evidence  of  only  one  wit- 
!8Sy  who  did  not  see  the  act  of  violence,  but  who  speaks  to 
m  effect  of  something  having  occurred  during  the  time ; 
le  aayt  ahe  did  not  see  the  bruise,  Lady  Dysart  herself 
oig  the  only  witness  as  to  the  wound  and  as  to  the  cause 
if  the  injury*  Still,  however,  it  is  a  circumstance  not  to 
le  left  out  of  consideration  by  the  Court,  in  looking  at 
nbseqnent  occurrences :  all  tend  one  way ;  all  tend  to  shew 
he  probsbilitjr  of  violence  on  the  part  of  the  husband. 

:Qn  the  5th  April  in  that  year  she  again  quitted  her  hus- 
■sd's  house,  and  went  to  reside  with  her  father ;  and  at 
lie  seme  time»  or  shortly  after.  Lord  Dysart  went  to  reside 
%  A  soisll  cottage  he  had  taken  at  Corby  Heath,  and  there 
■  lemsined  until  July,  1826.  During  this  time  Lady 
Dysart  did  not  reside  with  him.  No  act  of  cruelty  is  stated 
p  have  taken  place  at  that  time,  though  it  is  pleaded  in  the 
tAel  that  the  Earl  refused  to  go  to  see  his  child,  who  was 
iMgcroualy  ill  at  Buckminster;  and  when  the  Countess,  on 
pe  occasion,  went  to  the  cottage,  to  persuade  him  to  leave 
%^  he  refnaed  to  admit  her.  These  cannot  be  considered  as 
lita  ef  the  nature  of  legal  cruelty.  I  say  nothing  of  the 
r  in  which  Lord  Dysart  is  represented  to  have  lived 
\  the  two  years  he  was  at  Corby  Heath  ;  but  it  is  clear 
liatit  waa  impossible  that  Lady  Dysart  could  have  resided 
pilh  him  whilst  he  lived  in  so  extraordinary  a  manner.  He 
tBdooly  one  servant,  the  man  named  William  Pick,  who  per- 
leuMd  ail  the  offices,  including  those  usually  executed  by 
pnslea*  He  waa  the  personal  attendant  upon  Lord  Dysart 
1^  his  Tslet;  he  was  groom,  cook,  housemaid,  and  laundry- 
VOL.  V.  2  P 
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March  2.  maid,  afid  wa9  tlve  only  person  besides  ;tho  £arl  iwUo  ^fifoifii 
Dy^t  V.  ^'^  ^^®  house,  where  there  was  only  one  fire,  and  t^ftffVi4l 
Djfiqai.  ](itchen.  This  was  the  miserable  ^Mvnner  in.  whic)i,J^ 
Dysart  thought  proper  to  live,  aad  it  is  hardly  pessUpk;)^ 
expect  that  Lady  Pysart  could  have  gone  there^rHdiMWflt 
Pick  seems  to  have  considered  it  a  fit  and,  propter  Tesidflfcr 
for  Lady  Dysart;  hut  Mr*. Felix  and.  ^^(ir^.AlgcvnoQtT^Hfr 
mache  both  state  that  it  was  npt  ^  prpp^ipjLao^.for  J)um(9 
reside  at.  I  pass  over,  thereforj^  the  Sa,rraM¥>de,pC|liin| 
at  Corby  Heath ;  but  it  shews  the  iavetei:acy.qf,l)|9  habitft 
and  that  there  was  the  same  discpm^t  .at  EdmoQthoipi^ 
and  Irnham,  and  Corby  Heath,  as  afterwurda  al  Bqv^ 
minster,  where  he  was  joined  by  his  wife  isx  IiS26. 

In  JuJy  of  that  year,  Lady  Dysart  goes  to  live  ^at.^ffdjjr 
minster,  as  slie  pleads,  and  as  I  think  it  dfsar,  in  .18:^r|tff 
1621,  at  the  desire  of  Lord  Dysart's  family^  wJhiqh.JLffjf 
Dysart  denies  (I  have  no  doubt  with  perfect  siacerit)r,»f|||if 
had  not  any  reason  to  believe  it) ;  but  certain  let^cffiV 
annexed  to  the  interrogatories,  addressed  to  LadyJP|||^ 
by  the  family,  which  bear  out  her  statement,  that  sl^j# 
there  not  by  her  own  wish,  but  at  the  desire  of  he||i^ 
band's  family,  in  order  to  induce  the  Eim*!  to  quit!p<i| 
Heath.  These  letters  are  annexed,  as  I  said,  to  the  jfMI^. 
gatories  and  not  to  the  plea,  which  is  an  inconvenieQJt^mil 
of  bringing  them  before  the  Court ;  but  still  I  do  uoMji 
how  Lady  Dysart  could  have  prevented  it.  She  luulpl^flli 
that  she  had  gone  by  desire  of  the  family,  and  there  isji^ 
have  been  no  necessity  for  the  introduction  of  th«s  hH^m 
the  only  object  of  which  is  to  establish  tbat  fact.  ;,B«|t4kl 
fact  was  denied,  and  witnesses  were  examined  tQ.i 
it^  and  she  was  compelled  to  produce  the, letters,  nhjii^ 
could  not  be  introduced  in  a  mutilated  state  ;  ^^  w/is  fM^ 
fectly  justified,  therefore,  in  annexing  the  letters  aodj^fte 
ing  them  as  a  test  of  the  sincerity  of  the  tbnotbei^i.gf  ;j[^ 
Dysart,  who  were  examined  in  support  of  ft^s  plea*  t*  ,  .Mtb 

.  The  parties  resided  together  at  Buckaunatar  lu^il 
IB27.     Whilst  there,  the  same  course  of  living  Tran  pnTierf 
as  rit  Edmontlmrpe  and  Irnham.  .She  waa  aamoyed  iD^| 
manner  of  ways,  kept  out  of  her  bedcoom.  ^ntil.ppe4Nr.tipt 
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>*cilodt  in  thenonring;  on  some  occasions  her  bedroom  yvas  March's. 
Idcked  up,  and  she  was  not  suffered  to  go  into  it  all  night,  D^g^y, 
Md}w9M  obliged  to  sleep  upon  a  sofa  in  the  dressing-room.  DysarL 
TtoBttt  called  her  opprobrious  names,  and  swore  at  her. 
£'#fibMi  examined  on  this  part  of  the  case,  Elizabeth 
PiMkttry'^then  a  housemaid  in  Lord  Huntingtower^s  family, 
ikittSbei-  bit  mode  of  living  very  much  in  the  same  man- 
ahr  db  biber  witnesses  hare  described  it.  She  says  he  used 
f^fodc  hia  wife  out  of  her  bedroom  until  a  late  hour  at 
l^gllt^  that  he  used  to  swear  at  her,  and  call  her  oppro- 
Niofts  names;  and  on  one  occasion  she  screamed  '* murder!" 
?pbn  the  16th  article  she  deposes  that,  upon  another  occa- 
oon,  -when  the  witness  was  sleeping  in  a  room  on  the  same 
BborWiththemy  she  heard  a  noise  and  scream  from  Lady 
Dyautt^v^m  which  she  gut  up,  and  saw  the  Earl  putting 
M^tmttlf  the  dressing-room  door,  and  she  passed  the  night 
lii  die  nonttjr.  The  witness  saw  no  further  violence  ;  she 
ntwtr  saw  the  Earl  pinch  his  wife,  but  has  seen  marks* of 
Idbcfdog-teiiisea  upon  her  arms  and  neck.  Mary  Gregory 
toiiCiiiia  litis  witness  as  to  Lady  Dysart  being  put  out  of  her 
IwlfliHini  by  the  Earl  in  the  eariy  part  of  the  night.  It  is 
ilfid  that  Lady  Dysart  commenced  the  attack,  and  scratched 
fiard  Djraart'a  ^ce  and  struck  his  lip ;  but  she  says  she  saw 
llft'*niark8  of  violence  upon  Ix)rd  Dy salt's  person.  Mr.  Al- 
Btenua  Tollemache,  indeed,  says  that  he  has  some  slight 
■Htoilection  of  seeing  his  brother's  lip  swollen,  as  if  from  a 
f-;  but  he  has  no  knowledge  of  how  it  happened, 
i  he  slept  in  a  room  nearly  adjoining  that  where  the 
rwefe.  The  witness  Parker,  though  she  saw  no  vio- 
yet  saw  marks  a£  bruises  or  pinches,  as  if  made  by 
[  violence;  but  the  Court  is  not  at  liberty  to  say  that 
f  *were  made  by  Lord  Dysaft ;  whatever  may  be  the 
-  Wfitfiflity  that  they  were  so  made,  it  cannot  act  upon  such 
■iilllMaionfl';  it  would  be  too  much  to  say  upon  this  evi- 
>  that  the  pinches  or  bruises  were  given  by  him.  But 
I  It  ahews  th»  general  manner  in  which  the  parties  lived 
r;  and  the  behaviour  of  Lord  Dysart;  and  Parker 
'Upon  interrogatory  that  she  never  knew  Lady 
ttbusehfer  hw^baml. 


jTTjV  stated  to  haveitived'duniig  the  period  off fthlir  eobJ 
^^1^  uii^i>  ibc  8MBe  foo^ ;  ^  and  i  think  ihcvd  iig  upod  tfa 
thciidqiontiiiiM^  proof  ia£  a  rvant  «af  ^affdctibn '  ori  thi 
Lotd  Djrearti^towardfl'his  wife,  and  a  want  of  mte 
her  ^rishet  ^dto  htr '"personal  comfort'  and  acooiBki 
But  tlieae  hbrddiips  and  fnrivsatioas  will  net  fbtind'  a 
eft«6|Mivatioiif  'tiiougbtheyieyia  probable  ground 
vunMitanoesivihiGh  tnbBeqnently  oocurtvd,  ,and  wfa 
kanne  a  4ttaiev]a&  tfiectiia?  thbcame.':  Whatever  in 
majr  bare  •  recehred  ftvni  tbb  trealmen^i  i  therei  'oaui 
of  I  »  more  'decided  itsbBracteFy  A»'sheicoald  not'<s 
aeparatliMi  npoo  the  gvonnd  ef  anyaetsii  fwhatevev  I 
be^  nptotthetyear  18S7»  ?  Mofcvoveiv  the  parties  ha 
bited  'together  sinoey  aiifd  whatever  <nii^!  have  be 
viewt  tir  motive^  that  il^«aia>'CendamUioil  i^f  tall  i 
fMlncd^tvrbick  canifaave/noicffBct  jhtthe  caine  imleai 
b]rTla^recta'o6-csiielt{f.:>-<t7  '•'>!  «- 
'  rtThirtemtnaOM^e-  historyoP  theparties  up  ta 
1627(<>aftfkr^e8ttbe"oral  tetttttibnygeiH.  From  181 
y^ut'lMS,  'thidre  ivaa  no  residraoe  togctther  under  1 
roof;  H  there  were -occasional  i<vbit^  paid<'b|f  Lord  D 
Mm4/ife  -afb  the  boose  of 'CoboelTodne^  in  Lioodi 
Aot.1  of.  cru^y  lis  alleged  <to  : have  taken'  plac^  dm 
interv^  nor  was  'it <  likely  that  any  cruelty  'shou: 
take»  place  (in  the  house  of  tbr  wife's  fatfad^^,  where 
ticultt'ijcircumiitarices  could  have  given  irise  to  ^ui 
violeneeioneitheriide.  ButitI  18B4%  thdrewas  a  c 
tioB  ifop  a '  >few  days  at  Hyde  Park 'Place^Ldrdi! 
father  died  in  1833,  and  the  son  suoeecded  ^o  boa 
andiestatet;  which  produced  enlarge <  inoome  ;f  en  th 
that  tiine, there waf  no  grbundf  on Aotioont  of wttnto 
for  practi^ng  the  stridt  economy  keteigbt/hBlwcaii 
it^necedtory  tO'observe  at  ^Ui-earlicr  peiiodi^  tbeira 
stats.  *'*  It  might  have  been ' ei^pedted,;  therefbrey'^ft 
efbportvnity -now  offered  for  tefiectiDg^antarrai^aia 
twiiBen  tkbiparties,  wbicrh  might'  bave'beeft  praduoHi 
mbed  obrdUl- degitee  of  «ffieetion- between  >  tliesi'itb 
hitbttrtoi  existedy  and  that  he  ought  havtfibe^n  stein 
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altertiheaprstein  faelfaad  so  long  adoptecly  of>cofi6iiin^  his    ^AiewS. 
cxpendHttie  within  the- n«now«st  possible  liinits.  >' -^       nlZi^ 

•  During  tfae  cohabitation  in  Hyde  Park  Places  Ttry  little  AfJt^ 
fMsaMiofr-vhicb'theiOouithBaany  fttH'oroonsiBteirtacctoifilt. 
Unlartuutely^  at  this  time,  no'  reeonottiation  look  plade 
bciwcen^fefaem^  Ibc  it  was ^  nottilMi8S6>  that  Lady  Dysait 
FtJHingd  herhosbond  at  Buokminslery -where' iie>then<(iti- 
tidedi  -  It<  is t  tniey  this*  is  imputed  to  her'  desire  ■  to  ^obtain 
ftom '  Ihinv'  a  (separate  aHowanoey— that  is,  that  he  should 
uake-  her  an-  aUowance  in  order  that  they  might  Isve  sepa^ 
rate  -isfcid  I  'Opart ; •  <and  it  ■  does  appear  that  aome  negotialion 
wasi  sflit  on  foot  for  that  purpose!,  and  'that  an  offer  was  made 
fay*  cbe  £arl  -  that  -  the'  Countess  -shouki  reoeivei  £300  a*  year 
iCiSke  chcise  to  live  apart*  and  that  she-demanded* (what  wah 
tarindeved  exorbitant)  at  first  d66,000  a  ycar^  and  afterwards 
;  as  the  allowance  to-  be  made  to  her.  •  Lord  'Dysart'a 
B^  that  the  ofibr  he  made  was  not  on  condition  that 
they  ahould  live  separate,  but  that  if  she  chose  to  separate 
faem^  from  hiro»  he -would  allow  her  £SOO=ay«arv'to<e*rry 
kr  •  intentions  into  effect.  Ho  we  ver^  the  negotiation  wtis 
hmhes-  off,  and  nothing  occurred  till  July,  1686,  when  she 
f^mned'her  husband  at  Buckminster,  and  during 'the  time 
life  so  resided  there,  the  circumstanoes  occurred  upon  whioh^ 
if  isheis  at  all  entitled  to  relief,  the  question  must  depend 
whether  Lady  Dysart  can  daim-  a  sentence  of  separation, 
QB  the  (ground  that  the  acts  of  riolence  then*  committed  hare 
the-efibctdf  reviving  the  former  acts  at  imham  and  Buck* 
ttimMr ;  or  whether  Lord  Dysart  is  to  have  the  sentence  of 
the  Court  bdow  affirmed,  requiring  his  wife  to  return' to 
tohxbitatBOn  with  hira^  >t    <    ''ii 

The  cieneral  observation  to  be  made  upon  this  part  of  Transactions  in 
tile  case  is,  that  here  the*  same  system  of  privation  and  inauit  ' 

was  practised  towards 'her.  ^  She  had  no  control  over  her 
sarfaiilB  and  -establishnoent ;  if  orders  were  dot  actually  given 
ts  the'senrants  not  to  obey  her,  still,  nothing  was  to  be  done 
vithout  first  consulting  the  Earl.  No  visitors  w«re-  toi-be 
admitted ;  she  was  secluded  from  all  society ;  her  only  compa*- 
uisn  was  her  own* personal  attendant*  Mr«  Frederick  Tolle«> 
Bi^che^tthe  brother  of  <  Lord  Dysart,  was  ocoosioaallya 
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MammS.  Wfitiri  liiit  the  Earl  Mid  Oountets  «dilMi  -difMd^  tttgijlhm 
j^^^j^l  The  Mine  hilnt  of  abanng  he#  contiiiued/  sti^  tte'ttlik 
i>|fMri'  efiplicatioii  of 'dpprdbriotie  iMinee  to  hery^^faidi  is»  ttite^ 
admitted  I17  one  of  the  brotherBof'Lord'DyMrtiM  hMrii| 
token  plaeehi  hie preeetice.  lit  thort,*  it  would  be  ia^ 
tibfo  to  xletcnbt  a  eoene  of  ^ealermiaerf  endidiioOBM 
then  that  whidi  iSbe  CoiiiMsft|MkiBed  tlirMi|biii^thi»' |i«M 
of  ais  moBtbt)  between  the6tbiiily^  18S#^<«iid''«heMl 
Januarys  1897.     ■    ■  ■'  ..i  u.-:  ^^hiI 

It  haa  been  here  again  urged^  thiit  irtaatever'^itteMli* 
nienoe  thia  kdj  suffered  at  this  thne  «it)Be'ilpomjhereM 
¥rant  ef  auboiitskm  to  her  hntband^  ^wAl,  alid^aifitifaiiBil^ 
to  hit  taatea  and  hebita.      But  it  *#a8  'no*ea#f  imaneer  Uftia^ 
form-  to.  aeeh  habita  -tk  hi%  orto  mnke  thei  uiMik&dk 
required,  ftv,  thougih  they  woold  bwe,  ^rfMipa^  '|iiudbeid|rdi 
injury  or  ineonvenKnoe  to  the  health  of  fereona  ^miijtikffld 
mbaat  oonatitutiona,  they  were  habitalittle  ndaf^ied*  toM* 
cate  feiaale,  delicately  b^ght  np>  and  iloC  aocustooMd^il 
incVeniency  ai  the  weather  to  wlvicb  ahe  was  orpoeediMt 
the  wmter  of  1886-87«    At  that  period,  aho  waa  in  Witt 
state  of  healthy  •  and  'was  attended  during  n  |Mirt  «f  tiUtt 
by  Mr.Wingend  Dr.  Torrter<«ip  to  February^  1^87,  at^ 
and  it  would*  seem  that  the  dreoeastanees  #f 
hardship,  whidi  she  was  called  upon  to  aebnitCo, 
cicnt  to  liare  imparted  to  her  some  degtee  of 
^painst  the  person  fVom  whom  she  received  these  iiiJuiW 

In  the  year  1886,  Lord  Dysart  (then  Ldrd  Hundi 
was  appointed  High  Sheriff  of  the  conhty  of  .Leicesttf^i 
it  appears  that  his  lady  accompanied  him  to  Leioeater* 
remained  there  during  the  Summer  Assices;  and  tiiey«f|h'; 
to  have  lived  together  mt  this  time  upon  more  oomA 
terms  than  at  any  former  time  of  their  cobabitati^ei  (W 
attended  the  Court  «pon  some'  occadona  wkh  faer-iutfliil. 
and  sat  upon  the  Beneh  with  the  Jodge ;'  she  wbs 
the  ditmer  he  gave  as  High  Sheriffs  at  the  Town  HiViMj 
there  is  evidence  from  witnesses  en  Imth  aides  tO'diuslNlj 
during  the  two  or  three  ireeks  they  '#ei«'at  Ldeeiten  dl|f^ 
lived  npore  comfortebly  than  <they>  hmik  ;ever'dene- 
and  it  IS  very -improbable  that  eny  thing  shhukfiiiv^^* 


EJqM  lywiinr^ly.At;  such  a.ltime)  much  lets  thai dhe  Mabu  «. 
l.hiivc).bf^n.giiil^.pf  .aa Att  of  videnoeftowtidft  dmm^v. 
lilM  fulfiUiog  th^diUies of  Highi8herii^«iidir9ipn  i^i«riL* 
ate}/ ivb9t» Ihcy  werasubj^cl to obtterygtisiBj i  But 
if  thi*  time  ihe|r  rttumed  .to  BockinnatarMaiHbiat 
t!9f  tb«ir  departureji  a  <|iMiiareLa«c»e«".Awi  hMna 
Bftid  (that  htidy  Dy«art  wm  th«(  finit  .torJbreflk  •onl^ 
.  i^pcam  to  hBvt»  been  very  aligbti  rand-  tmiid* 
eicester  for  Buckminster  in  a  carriage^  chario^ 
oecupied  by  xhB  Earl  and  Countess  wtthJidr  pfer- 
ltfit»iiiU,aiidMn  FrederiekfTolkmicbe^whofiyid 
oeftef  waa  alao  i  eturair^.  to  vintthmi  at  tBud&* 
id'  bia  portmanteau  was  to  be  put,  by^bei  deiire 
raarti  intOi  the  carriage.  Lady  Dy salt  •bjeetad  id . 
i^^tfiMI.  il  migbl  as  weiX  gOtby  the  aavriN^iipBt 
tlinatsted  that  his  uritt  and  pkaaureidioiddifie 
id^bat  the  portEianteau  should  •  he:  plaoed  iositis 
^■at  that  time,  very  fully;  oocupied*  NtiwttUa 
Sft  as  ludicKout  av  inddent  aa^can  be  .tOignna-  tmm 
s>qnaTrel.  .  Jidoes^nol  seem  to  heat  jveryuwreik 
ection.  odi  the .  piurt  af  Lady  iDyaart  •  i )  k^  ihoveMtf^ 
.  ^fitarrel;  she  resists*  lo  a  certain  extent^  h^  i«H 

his  pleasure  shall  be  obeyed*  and  the  luggage  iia 
rooaveyed  in  the  carnage. to  BuckmiiiateiT.  '  Thia 

should  seem>;  produced  some  degree'  of  reaeot- 
he.  pars  of  I^dy  Dysart  towards  Mr.  Frederieh 
EU. '.  UndoUhtedlyf  il  would  have  been '  battel!*  if 
£  quarvel  .had^tt  both  sides  been  avoided.  i>  But 

.  .   I    .    ■     .,j..|     •:  ,■•■      '  >'  I.'    -    •'     ■    I:      :i.   -iMi;    »■ 

.but  .one  witness  upon-  tUa^patti  of  .the  ease:  (the 
s  at'Buckmiosterin  18S6  and  1807^  len  bebalfl  ^i 
\rU '  JMrs.  Hill '  (then  named  Shaw),  who  sms>  eni^ 
Amd  her  oa.thei7th  July,  li8S6v  and  who  abeam*, 
r  from.  Lei<;eater  .to  Buoknunster*.! )  Bjvery "thing 
ritfaeicaaeo£  Lady  Dyasrt;  depends.! upon  theievi^ 
hjawtoessvand  the  first  question- ia. as  to.tthie 
Qfieditd«ie«to  her  representations-^  No  laiputstioA 
SUsde  «ipen  her.  general  oharaflter»  ob  aipon  the 
twhmbi  she  h0&'giv«ii  her  mstimonyyas.fariai 
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Maach  9.     can  judge)  far,  on  reference  to  the  sentence  oC  ,thi 
i>J^  V      jo<^  in  the  Court  below,  I  find  he  8o  states  and 
i^Mrft       hm  not' given  an  inflamed  or  exaggerated  accou 
circimistances.     She  is  said  to  be  subject  to  thai 
favour  of  her  mistress  which  attaches  to  all  ladies 
but  she  is  not  said  <  to  be  guilty  of  any  wilful  mis] 
tation.    She  has,  indeed^  been  called  to  dbpoae*  ^ 
aiderable  lapse  of  time,   to  acts  which  ooeurrei 
auUimn  and  winter  of  1836  and  the  beginning  of 
not  being  examined  until  1843^  and  it  is  very  pos: 
she  may  not  have  a  very  precise  and  accurate  recol 
the  circumstances  which  occurred.     Still,  they  i 
racent  <  events  than  those  at  Edmonthorpe,   Irnl 
Buckminater,  in  1886 ;  and  independently  of  this 
stance,  the  witness  had  been  examined  in  the  for 
eeedingson  behalf  of  the  Countess,  in  1837,  and 
the  circumstances  would  be  move  strongly  imprei 
The  suit  in  her 'memory.  That  suit  was  abandoned,  and  I  do  n 
^''  bend  that  any  imputation  attaches  to  Lady  Dy sart  oi 

of  the  institution  of  that  suit,  or  the  abandonni< 
She  commenced  this  suit  in  1837  for  a  separation  1 
of  the  cruelty  of  her  husband,  soon  after  she  le 
minater^  in  which  she  gave  in  her  Libel  and  exami 
nesses  upon  it ;  the  Earl  gave  in  an  Allegation^ 
certain  of  her  letters  were  annexedi  whereupon  si 
doned  the  suit.  It  has  been  suggested  that  she  ab 
it  because  she  had  no  case;  but  I  do  not  apprehen< 
be  the  necessary  inference.  Nobody  who  has  rei 
letters  can  doubt  that  she  would  have  been  most  anxi 
they  should  not  appear  before  the  public,  and  she  i 
submit  to  privations  at  that  time  rather  than  coossq 
publication  of  those  letters^  I  think  nothing  is.  ts 
ferred  to  her  prejudice  on  that  account.  i 

The  description  given  by  the  witness  Hill  of-^ 
mode  of  life  at  Buckminater^  in  1836,  ie  very  nwu^^ 
formity  with  his  general  system  of  living  at  other  tiiP 
places,  but  carried  to  a  most  extraordinary  extent,^ 
indeed,  that  the  learned  Judge  in  the  Court  helsP^ 
dered  it  hardly  probable;  but  it  is  not  deppsed.lPri 
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wittMi  albne',' aiid'^  evevi' admrttedi'   HeriKJCouoD'of  tlie     MAu^e. 

fiirlVftiiMt#  of  Ull^atthifi^  tim^,  in  her^^viden^e  bn  tlie  M«h      jWf 'v. 

tfticl^  ^'theLib^l^iVthat  thdrewas'  a  ileHciency*^  die       ^gftaH, 

eomw6h 'Bi^esBai^df  lif^';  a  great  want  of  liiyeii''aiiid'i>f 

•tiMff  ankl^  very  nl^ceMary  for  eomfort.  If  not  fik  decuncf: 

Eiferf'thk^mthe  ^stalAishtn^tit  wAs  of  the  terym^antett 

dliia^tid#^  an^  the  Earl  fbrbade  fheiservattits  to  do  ai^ 

Mbg>th^€dUtitess' doited  Sf4thout  first  coming  ta>hSiil  fbr        « 

a^ttersl'^ 'She -haf^'ttot  even 'tt  tehjSdt  alloivc^t  her  •  at'fii<st 

4i^  beriiffwed  Otie  of  the  dtewai'd,  aiid  when  'he  wtfMed  ic» 

ihe«l4^  heirteii'itl  ajug*^  thetdp  of  the  jag  bemgbmken, 

fbe'cot^eredifwith  ft  plafle.    The  Earl,  she ^ays,-' debarred 

iM^CcMmted^  fronf  aotiiety.    'The  witness  heArd  hini'ten  her 

kijftlli]^  thAt  he  Wbald<nQtiMve  a  pack  of  people  eoimng 

teite  )«<l;^  heH  '  She  aay^  hi^  Ibtn^ageto'  his' wife  was 

ffllMrmtid  vnlgair]''he  caHed  her  aU  Tnannef  of  namwiv  and 

aMifel>her  mother  «nd  brother.     The  wHnesa  'de(^  not  f^ 

the  Earl's   ever  8)eepmg'with  hia'  Wife  after  ••their 

rArom  Leicester;  they  did  not  breakfl!^  together^  wnd 

the]^dihe<l  together  but  setdom.-^  Upon  the  85«h  ar«ic)€<  she 

iift» » the  hoiise  was  badly  famished  ;  L»dy  Dy«arl%  •b€«^i 

reon-h^d  but  two  ^ips  of  carpet,  brtfe'On'each  side  of  the 

b*d;  'th^  leg^of  the  washhaitd-stand  wasbrbken  attd  tiedii^ 

with  string  ;  the  bed-hangings  were  in  a  most  fihhy  statt", 

tile  Earl  re  fusing  to  suffer  them  to  be  washed;  A  pane  of 

^sss  was  repaired  by  a  piece  of  board,  the  Earl  not-  pferv» 

nritting  it  to  be  mended,  and  the  windows  were  so  loose  tha^ 

the'fain  poured  in  so  that  the  witness  has  seen^  pools  of 

irster,  »nd  has  sopped  up  half  a  pint' at  a  time,  in  the  room. 

She  says,  Lady  Dysart  suflfered'^much  ftiom  the  cold  and 

wH,  the  water  actually  streaming  in  the  passages,  owing  to 

the  want  of  common  care  in  keeping  out  the  weather  •  that 

the  house  was  not  fit  to  live  in,   and  it  was  at  the  risk   Of 

heakh  and  life  that  they  stopped  there  ;  that  Lady  DySart 

suffered  in  her  health,  besides  being  wretchedly  uncomforf^ 

AWf,  and  even  Lord  Dysart,  "  who  was  accustomed  to  lite 

n»re  Kke  a  brute  than  a  Christian,"  caught  such  a  cold; 

that  he  thought  he  should  have  died.     It  is  quite  impossible 

to  "describe  a  state  df  greater  misery.  < 

VOL.  v.  2  G 
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March  2.  I  have  already  said  that  there  is  only  tfab  single  witnew 
jp~^^  produced  to  these  facts.  But  is  there  any  remm •  to  did»f 
Uysttirl  lieve  the  account  she  has  given  ?  Is  tliere  any  person-whs 
will  say  that  this  lady  was  not  kept  in  such  m  stute  of  aaekh 
sion,  as  that  nobody  was  allowed  to  visit  her*,  and  siie  hsi 
no  associate  save  this  servant,  who  had  heeti  hired  to  aoosss* 
pany  her  to  Buckminster  ?  There  were  bo  ethers  frssi 
whom  Lady  Dysart  had  any  chance  of  obtaining  evidbosi 
in  su{^rt  of  the  charge,  for  the  rest  of  the  eervants  wot 
under  the  sole  control,  superintendence,  and  magmgeamtBA 
of  Lord  Dysart.  I  see  no  reason,  upon  general  principles^ll 
distrust  the  account  given  by  Hill,  and  no  attaok  has  bsai 
made  upon  her  credit,  except  so  far  as  her  evidence  is  k 
opposition  to  that  of  the  other  witness  present  upon  ds 
same  occasion,  and  I  am  disposed  to  give  credit  taber  fioi 
the  manner  in  which  she  has  deposed,  and  to  depend «pe 
her  testimony,  where  it  is  not  contradicted  by  that  o^ah 
other  witness,  or  her  own  evidence  or  conduct.  •     ^"^ 

There  is  one  particular  droumstance  to  whidi  the  CM 
must  refer,  as  a  most  extraordinary  one,  which  nnuirit 
the  learned  Judge  in  the  Court  below  to  evince  a  eirirf  : 
common  decency  on  the  part  of  Lord  Dysart,  namdyyiii 
closing  to  his  wife  of  certain  places  appropriated  tapwpiili 
of  privacy.  Of  this  part  of  the  case,  I  think,  there  is* 
denial  whatever ;  and  it  is  agreed  that  this  order  gaveM 
to  a  serious  quarrel,  which,  in  fact,  led  to  the  separaCisai 

Lady  Dysart  was  at  this  time  subject  to  attacks  of  ita^ 
matism  and  lumbago,  and  surely  it  was  not  unreasondriik 
and  cannot  be  wondered  at,  if  she  remonstrated,  -and  wift 
some  degree  of  warmth,  upon  the  manner  in  which  she  vii 
treated,  if  there  is  any  truth  in  the  aecounl  given -by di 
witness  Parker.  Is  this  to  be  urged  against  her  as  a  grovl 
upon  which  she  is  to  be  debarred  from  relief,  as  if  aheja^ 
voked  acts  of  violence  ?  Am  I  to  go  to  the  extent  of  stjfiif 
that  Lady  Dysart  was  bound  to  •  submit  (as  the  lean 
Judge  in  the  Court  below  said)  to  the  whims  and  capncn 
of  her  husband,  in  every  thing  not  8inful/-«<ibr  tbait:isllf 
expression  attributed  to  the  learned  Jadge  ?  But  I  tbiak 
there  must  be  some  misapprehension  of  what  fbll  finoBsMr 
because,  although  it  is  undoubtedly  the  duty  of  a>  wiftts 


▲HCHE8  COURT.  887 

t  to  the  covamavids  and  wishes  of  her  husband,  there      Makch  8. 
3e  a  point  somewhat  short  of*  sin  that  woald  justify  her      x>ywl  y. 
ODce.     If  her  health  is  affected  by  the  state  of  the       iJ^fart 
m  which  she  is  compelled  to  live,  and  her  husband, 
■t  any  reasonable  cause,  refuses  to  incur  the  smallest 
«e  necessary  to  exclude  the  violence  of  the  wind,  and 
Old  snow,  his  wife  being  subject  to  rheumatism  and 
igOy— surely  these  are  grounds  upon  which  she  might 
and  properly  resist,  or  at  least  remonstrate.     Again ; 
ears  that  she  was,  as  I  have  said,  in  an  ill  state  of 
^— ^-whether  from  a  miscarriage  or  not,  ft  is  needless  to 
*e,^-«and  she  was  attended  by  Mr.  Wing  and  Dr.  Tur* 
The  Court  does  not  stop  to  inquire  whether  there  was 
isinciination  on  the  part  of  Lord  Dysart  to  call  in  any 
»Ur  medical  attendant,  he  giving  a  preference  to  one 
Jbc  to  another ;  it  goes  upon  the  more  material  facts. 
le  of  their  quarrels  occurred  on  the  8th  December, 
,  which  is  pleaded  in  the  30th  article,  and  the  witness 
ipcdis  to  what  took  place  on  that  occasion,  deposing  to 
ite  from  a  memorandum  which  she  took  and  kept,  at 
Dysart's  desire.     It  is  urged  against  her  that  she  was 
sled  to  keep  a  diary  by  Lady  Dysart,  because  she  went 
with  a  design  to  provoke  her  husband  to  commit  an 
f  violence  which  would  enable  her  to  obtain  a  separa- 
But  I  do  not  understand  how  this  is  consistent  with 
er  argument  of  the  learned  Counsel,  namely,  that  the 
i  conduct  of  Lady  Dysart  shews  that  she  had  no  fear 
o  alarm  at  returning  to  cohabitation  ;  and  that  she  was 
los  that  the  cohabitation  should  be  renewed.     The  two 
hentB  are  inconsistent  with  each   other.     Now  what 
place  on  the  8th  December,  1836  ?     I  pass  by  all  the 
ana  quarrels  and  janglings  between  the  parties,  and 
•00  the  particular  and  important  facts, 
e  witness  Hill  says  that,  on  the  evsning  of  the  8th 
nber^  1836,  about  ten  or  eleven  o'clock,  she  went  up- 
<ta  Lady  Dysart's  bed-room,  in  consequence  of  what 
esrd  from  the  other  servants,  where  she  saw  <*  Lord 
jddy  Dysart  both  lying  on  the  floor,  he  undermost,  on 
lekv  hddi&g  her  by  the  hands ;  she  lay  with  her  back 
9  chest,  her  hands  crossed  before  her,  so  that  his  arms 
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March  9  Were  round- her ;  he  appeared  to  be  holding  her  f 
jp~j,^  Lady  Dy«an  aaid  the  should  be  strangled  (but  th( 
DjfMtft  thought  there  waa  no  fear  of  that)*  and  told  her  I 
pillow  for  ber  head,  which  was  hanging  ;  the  wi 
80^:  and  Lord  Dyaart  immediately  clapped  hia  o 
upon  it>  making  some  remark  as  if  he  wished  to  tt 
as  a  joke.  The  dispute,  she  understood,  arose  abo 
housemaid,  whom  Lady  Dyaart  would  not  allow 
her  bed.  Lord  Dysart  insisting  that  she  sfaooldy  am 
her  till  she  should  aay  something,— some  nonsensic 
-—which  she  would  not  do  for  half  an  hour  afler  th 
came  into  the  room,  and  when  she  said  it,  he  let  he 
The  witness  adds :  ''  I  observed  that  her  ladyship 
were  discc^oured  for  some  days  afterwards,  and 
plained  of  her  bosom  also.  She  was  hurt,  I  do  n 
that  I  could  say  seriously  :  she  was  bruised,  and 
to  be  sore  for  some  days.'*  Here  was  an  act  of  pen 
lencf,  undoubtedly,  committed  by  the  Earl  upon 
to  compel  her  to  make  a  sort  of  promise. 

Upon  interrogatory,  the  witness  repeats  the  accov 
much  «fl  before,  with  some  additions,  upon  which  ; 
▼ation  was  made  by  Counsel,  that  the  witness  ahe 
she  could  not  suppose  the  Countess  to  have  susta: 
serious  injury  from  the  manner  in  which  she  (the 
conducted  herself.  She  admits  that  the  Earl  did  say.. 
Shaw,  here's  a  pretty  business!"  and  that  they  wer 
ing  part  of  the  time ;  that  it  seemed  to  her  as  if  wk 
in  a  quarrel  was  going  off  in  joke.  She  rememi 
Lord  Dysart  laughed  when  she  brought  the  pillow 
laid  his  head  upon  it,  and  that  she  (the  witness)  m: 
«*Come,  get  up  both  of  you,"  and  it  is  very  lik( 
Lord  Dysart  did  say  to  her,  in  good  nature,  *'  Con 
you  nasty  little  thing,  and  help  me."  This  certain 
give  somewhat  of  a  different  complexion  to  the  trsi 
from  that  which  it  wears  in  her  examination  in  chie 
still  the  fact  is,  there  was  clearly  an  act  of  violeao 
mitted,  from  which  some  injury  arose;  she  was  bruii 
sore  for  some  days  afterwards,  though,  before  the  f 
was  made  and  the  Countess  was  released  from  the  gn 
her  husband,  there  was  some  joking  between  them* 
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:!iroaniBUteee'hMl  stood  slone,  ad  a  sofitkrf  fact;  k     Maecb  K 
^e  been  iob  madi,  perhaps^  to  say  that  Chie'irand'ari      j>Z^4^ 
leltj^,  soeh  08  would  entitle  the  wife  to  d'sefhtene^      J^mM 
ion  «b  that  ground  alone.     But  it  its  tMit  to' be  left 
e  eonsidcration  of  the  Cmirt,  in  tk^ndideiing  other 

-with  what  a  little  proyocation  the  Etii4  might  be 
B^  acts  which  have  a  more  serious  efiect.  Itia  true 
upon  another  interrogatory,  that,  when  «he  w«nt 
oami  the  Countess  was  kicking  at  the  Earl'a  shinsy 

«be  could,  as  he  held  her,  and  that,  before  lie  left 

*  he  shewed  her  his  ehins,  which  looked  a  little  red, 
Pysart  said,  it  served  him  right;  that,  on  the  fol- 
y,  she  «ent  him  some  camphire  to  rub  hit  legs,  but 
limot  imagme  how  they  could  have  been  seriously 
Lady  Dysarc  had  only  satin  shoes,  and  she  disbe«- 
itlflvy  scars  arose  from  such  a  cause.  She  kicked 
ImcIs,  fbr  she  lay  with  her  back  on  him.  She  Ekjn 
urt  did  remain  in  the  room  for  a  considerable  time 
Countess  got  up,  and  during  part  of 'that  time  tiiey 
(hing  and  joking  together. 

I  aaid,  this  witness  is  the  only  person  produced  on 
Lady  Dysart :  there  are  several  witnesses  produced 

*  of  Lord  Dysart,  and  some  who  were  present  on  this 
r  occasion,  and  the  question  will  in  some  degree  de- 
m  the  credit  to  be  given  to  one  or  other  of  these  wit- 
One  of  these  witnesses,  and  the  most  important  one 
lole,  for  he  was  present  on  almost  all  occasions  of  the 
between  the  parties,  is  the  person  named  William 
lO  resided  with  Lord  Dysart,  and  performed  all  the 
liave  mentioned  at  Corby  Heath,  and  who  continued 
vice  until  1840,  and  the  question  must  depend  upon 
ce  of  credit  to  be  given  to  this  witness,  in  contrast 
evidence  of  Hilh 

the  general  style  of  the  Earl's  living,  he  does  not 
di  Hill.  He  considers  the  cottage  at  Corby  Heath 
fo^  Lady  Dysart  to  have  lived  in.  These  are  mat- 
fSte,  in  respect  to  which  the  Court  would  tiot  con* 
I  ejpinion  of  Irery  great  importance.  But  there  is 
|gf>4n  hffs  evidence  upon  the  ^5th  article,  which 
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March  9.  thewt,  I  think,  the  temper  of  this  witness*  «nd  tha 
■p~~  learned  Judge  in  the  Court  below  says,  he  was  "  ra 
JD^tart'  slave  than  the  servant"  of  Lord  Dysart.  He  ap] 
have  been  his  constant  attendant  from  the  time  the  . 
up  till  he  went  to  bed,  which  was  sometimea  at  a  ^ 
hour ;  that  he  was  his  pnly  personal  attendant,  li  vi 
him  from  1821  to  1840,  and  was  afterwards  employe 
estate.  He  comes  forward^  however,  generally  s] 
with  a  more  favourable  opinion  of  Lady  Dysart  tl 
the  personal  attendant  of  Lady  Dysart,  has  of  the  £ 

Pick  deposes  that»  after  the  parties  came  to  Bud 
from  Leicester,  they  were  sometimes  quite  friend 
length  of  time,  and  then,  *'  for  some  reason  or  ot 
known  to  herself^  her  Ladyship  would  begin  to  a^ 
his  Lordship."  He  says  he  has  heard  her  begin 
plain  of  the  meat  and  the  bread ;  one  thing  bro 
another^  till  they  got  to  high  words.  "  As  far  as 
the  origin  of  their  disturbances,"  he  says,  *'  th 
always  begun  by  her  Ladyship :  it  appeared  to  n 
her  object  to  irritate  and  provoke  his  Lordship.** 
the  general  diaracter  which  the  witness  gives  of  tl 
of  these  quarrels  s  every  thing  is  attributed  to  hi 
ship  ;  her  object  is  to^aggravate  and  provoke  the  £ 
he  treated  Lady  Dysart  with  affection  and  respect: 
lie  comes  prepared  to  give  full  effect  to  what  passe 
ginating  with  her  Ladyship.  He  says  the  house  i 
plied  with  plenty  of  provisions ;  and  I  think  tha 
general  result  of  the  evidence,  that  there  was  alwayi 
though  Lady  Dysart  might  not  at  all  times  think 
dinner  was  such  as,  under  the  circumstances,  her 
health  required. 

The  witness  gives  his  account  of  what  took  place 
8th  December,  1836,  as  he  says,  between  7  and  8 1 
He  states  that  the  Earl  sent  him  to  fetch  Fanny  Wi 
Elizabeth  Haynes  to  make  her  Ladyship's  bed ;  upon 
Lady  Dysart  said  she  would  not  have  Elisabeth  I 
come  into  her  room.  The  Earl  said,  "  Poh,  noo 
Pick,  go  for  them ;"  he  went,  and  they  followed  Inn 
the  room.    Lady  Dysart  said,  Haynes  should  not  ooo 
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ike  would  bundle  her  out  if  she  did,   and  the  Earl  laid      Makch  9. 

hoW  rf  her  Ladyship  to  prevent  her  from  striking  Haynesi      i^^  t. 

He  MjB^  all  ^e  time  Haynes  was  making  the  bed.  Lady       Z^mt'* 

l>juti  kept  calling  her  <«  whore,"  and  "  strumpet,"  and  every 

Ittliogsgate  name  she  could  think  of;  that  the  Earl  kept 

Mdiiig  her,  and  she  told  him  that,,  if  she  got  loose,  she 

voold  (ear  his  eyes  out,  and  knock  him  down  with  a  poker ; 

mi  he  said,  **  Well,  then,  I  shall  hold  you  here  till  you 

jvomise  that  you  will  not  strike  me  nor  tear  my  eyes ;"  that 

he  held  her  in  front  of  him,  with  his  arms  round  her,  and 

Uding  hers  down  ;  she  then  set  to  kicking  him  till,  as  the 

vitnesa  afterwards  saw,  his  legs  were  all  black  and  blue ;  he 

trid  ber  then  that,  if  she  kept  on  so,  he  must  lay  her  down 

sa  iIm  floor,  till  she  had  promised  not  to  ill-use  him  any 

MM  ;  that  he  then  laid  her  down  upon  the  floor ;  she  still 

kept  kicking,  and  he  put  his  leg  over  hers  to  prevent  her; 

iht  mQI  kept  saying  she  would  not  beg  pardon,  or  promise 

osi  to  do  8o  any  more,  and  he  said  he  would  keep  her  down 

till  she  did  :  he  held  her  there,  it  might  be,  an  hour  and  a 

laJf.     Upon  interrogatory,  giving  an  account  of  the  same 

tnoaaction,  he  says,  the  bed  had  not  been  made  because  his 

Lordship  had  not  given  orders  for  it  to  be  made ;  that  the  Earl 

was  in  the  room  before  he  came ;  that  the  first  word  spoken 

about  the  bed  was  his  Lordship  telling  him  to  order  Wing 

and  Haynes  to  come  and  make  it ;  that,  when  he  returned, 

he  found  the  Earl  holding  Lady  Dysart  before  him,  but  not 

on  the  floor  ;  he  was  not  in  a  rage,  or  swearing,  or  cursing : 

the  witness  did  not  think  it  a  joke  or  jest  so  much  as  a  bit 

of  a  pet ;  he  believes  Lady  Dysart  was  serious  about  it.  This 

is  hardly  consistent  with  his  evidence  in  chief,  where  he 

speaks  of  Lady  Dysart's  threatening  to  tear  out  the  Earl's 

eyes  and  to  knock  him  down  with  a  poker,  and  now  he 

speaks  of  the  affair  as  not  so  much  a  joke  or  jest  as  *^a 

latofapet/' 

Another  witness  has  been  examined  as  to  this  transaction, 
F«Bny  Christian  (then  Wing),  one  of  the  females  called  to 
^8t  in  making  the  bed.  She  deposes  to  finding  the  parties 
<»  the  floor  together,  and  that  Lady  Dysart  said  she  would 
knock  down  Haynes  with  the  poker ;  that  her  violence  was 
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Mabch  2.  directed  against  Haynes,  not  against  Lord  Djsart.  She  8t|i 
jy~Z  ^^  Ladyship  called  Haynes  all  manner  of  names,  and  Ae 
jSffMttrt.'  £arl  told  her  she  should  get  up  if  she  would  promise  not  to 
strike  Haynes.  This  is  the  interpretation  which  this  wit- 
ness gives  of  the  matter.  She  has  been  examined  to  proiv 
the  manner  in  which  the  parties  lived  together,  the  supply 
of  provisions,  and  the  complaints  of  Lady  D  jsart  of  wbrt 
was  set  before  her  for  dinner,  her  object  being  to  irritatelhl 
Earl.  She  says,  when  dinner  was  served,  in  the  libruyft 
she  would  say,  "  Is  this  a  dinner  for  me  ?"  Lord  Dyfli( 
would  say,  "  Yes,  and  a  very  good  dinner  too  ;  if  I  can  Hi 
it,  I  think  you  may."  She  imputes  all  to  Lady  Dyifli 
Whether  an  impression  was  made  upon  the  witness's 
by  being  told  that  Lady  Dysart  called  her  all  manner  d' 
names,  may  be  a  question  ;  but  she,  as  well  as  Pick,  «|% 
that  all  was  done  by  Lady  Dysart  to  provoke  the  Earl ;  k 
is  placid,  and  the  only  violence  he  uses  is  in  order  to 
her  from  committing  personal  violence,  not,  as  this 
says,  upon  himself  (which  was  the  statement  of  Pick), 
upon  Haynes.  Elizabeth  Haynes  deposes  to  the 
effect,  for  she  say?,  when  she  went  into  the  room  toi 
the  bed,  she  found  Lady  Dysart  upon  the  floor,  and 
she  called  her  (the  witness)  all  manner  of  names,  am 
tempted  to  strike  her.  <'  What  she  said  while  I  wai 
sent,"  she  says,  "  was  only  against  me."  Then,  suppi 
there  is  any  thing  in  the  act  itself,  it  assumes  a  very  di 
ent  aspect  from  what  it  bears  in  the  plea  :  it  is  no  atli 
on  the  part  of  Lady  Dysart  to  commit  violence  upoB 
Earl,  but  upon  Elizabeth  Haynes.  It  is  true  that 
Dysart  does,  on  this  occasion,  make  use  of  ex] 
which  were  extremely  improper,  and  of  which  she  most 
wards  have  repented  (as  observed  by  the  learned  Ji 
below) ;  but  Lord  Dysart  pleads  that  the  violence  of 
Countess  was  directed  against  him ;  whereas  Haynes 
Christian  depose  that  it  was  directed  not  against  the  Erfi 
but  against  Haynes,  Pick  differing  from  both  these  ^ 
nesses.  Under  these  circumstances,  I  think  there  is 
ground  to  suppose  that  Hill  has  given  any  false  repi 
tion  of  what  passed.     It  might  have  been  a  different  tbii^ 
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ifit  had  been  proved  that  the  violence  was  directed  against     March  2. 
the  Earl,— tearing  his  hair,  scratching  his  face,  and  flying  at      £}ygart  v. 
him  in  a  violent  and  outrageous  manner  from  the  distance       Uygart 
of  four  yards,  according  to  the  plea; — but  the  witnesses 
hiTe  given  a  different  account  as  to  the  object  of  the  vio- 
lence, namely,  that  it  was  Haynes,  and  it  is  true  that  the 
Goantess  permitted  hersdf  to  make  use  of  language  towards 
that  person  which  every  body  must  consider  as  extremely 
improper,  and  no  way  justified  by  the  conduct  and  charac- 
ter of  Elizabeth  Haynes,  who  is  represented  to  be  a  respect- 
able person.      If  the  question,  however,  had  rested  upon 
this  act  alone,  the  Court  would  not  have  felt  itself  in  a 
litnation  to  say  that  it  was  such  an  act  of  cruelty  as  would 
entitle  the  party  to  a  separation  on  that  ground  alone. 

Botwhat  follows?  In  the  next  month,  on  the  6th  of 
Janvy,  1837,  another  transaction  of  the  same  kind  takes 
piice;  which  must  shew,  I  think,  that  the  passions  of  the 
Eirlare  not  under  his  control,  and  that  a  very  slight  pro- 
Toation  is  sufficient  to  make  him  act  in  a  manner  which,  if 
&  does  not  amount  to  actual  cruelty,  very  much  savours  of 
it  The  3 1st  article  of  Lady  Dysart's  plea  sets  forth  the 
opprobrious  and  scandalous  names  which  the  Earl  called  her 
upon  the  previous  day,  and  that  on  the  6th,  in  the  pre- 
sence of  the  servants,  he  used  similar  expressions,  pinched 
her,  held  her  down  on  the  sofa,  and  otherwise  so  violently 
ill-treated  her,  that  her  flesh  was  bruised  and  discoloured. 
The  witness  examined  upon  this  article  is  Mrs.  Hill;  she  does 
not,  however,  recollect  what  took  place  ;  but  William  Pick, 
who  is  examined  upon  Lord  Dysart's  Allegation,  gives  this 
account  of  the  transaction  :  that  one  day,  after  dinner,  the 
parties  were  together,  and,  the  Earl's  napkin  lying  on  the 
floor,  Lady  Dysart  kicked  it ;  that  he  told  her  not  to  do  so, 
aa  he  did  not  like  his  napkins  to  be  kicked,  but,  as  she  did 
not  "give  over,"  the  Earl  took  hold  of  her  and  laid  her 
down  on  the  sofa,  "  not  hurting  her  at  all,  but  just  to  hold 
her  ladyship  till  she  would  promise  not  to  kick  his  napkin 
again.*'  He  says  that  the  Countess  did  not  scream,  or  appear 
any  way  ill-tempered ;  that  they  had  been  good  friends  just 
before  this  happened,  and  when  he  saw  them  about  an  hour 
VOL.  v.  2  H 
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March  2.  afterwards,  they  were  so  again.  In  his  examination  upor 
2)J~J  interrogatory,  he  gives  this  account.  He  says  he  was  wail- 
UyMort.  ing  at  dinner ;  that  he  does  not  recollect  the  Earl  to  have 
been  ill-humoured  at  dinner ;  he  believes  he  did  not  curse 
or  swear ;  and  that^  after  dinner,  Lady  Dysart  did  go  to  hei 
husband  to  endeavour  to  coax  him  into  a  better  humour 
which  she  would  do  sometimes,  not  often,  trying  to  annoj 
him  more  frequently  than  to  be  friendly  ;  that  she  did  noi 
accidentally  tread  upon  the  napkin  ;  that  the  Earl,  he  be- 
lieves^ did  not  swear  at  or  abuse  her ;  <*  he  might  have  saic 
*  Damn  it,  you  should  not  do  so/  but  that/'  the  witnes! 
says,  "  I  do  not  call  swearing  at  her,  neither  is  it."  He  wil 
not  swear  that  she  struck  the  Earl,  who  held  her,  to  pre 
vent  that ;  <'  he  is  a  tall  and  very  powerful  man,  and  i 
would  be  an  act  of  madness  in  a  woman  to  attempt  to  figh 
a  man  like  his  lordship/'  He  says  that,  whilst  he  (th< 
witness)  was  in  the  room,  the  Earl  was  not  in  a  passion,  anc 
that  he  did  not  hear  him  use  any  scandalous  expressions. 

This  account  shews  how  slight  a  circumstance  would  givi 
rise  to  such  an  ebullition  on  the  part  of  the  Earl :  this  is  th< 
mode  in  which  he  enforces  his  rights.  He  is  justified  ii 
enforcing  his  rights  as  a  husband,  but  he  is  not  to  enforo 
them  in  an  illegal  manner  ;  and  this  occurrence  shews  tba 
it  is  not  a  necessary  mode  of  coercion  which  he  resorts  to 
in  order  to  prevent  injury  to  himself,  but  that  the  slightes 
provocation  on  the  part  of  his  wife, — such  as  kicking  hii 
napkin,  when  upon  the  floor, — gives  occasion  to  this  treat 
ment,  by  a  person  who  pretends  that  he  has  an  affection  fo 
his  wife,  and  who  takes  this  method  of  compelling  he 
obedience  to  his  will  and  pleasure. 
The  transac-  But  the  most  serious  circumstance  is  that  which  occurre 
January  1837.  ^^  ^^®  2Srd  January,  and  which  is  the  most  important  trans 
action  of  the  whole,  since  it  led  to  the  immediate  separatio 
of  the  parties,  and  it  is  upon  this  transaction,  taken  in  con 
junction  with  all  the  other  circumstances, — the  want  of  con 
sideration  and  of  affection  towards  his  wife,  his  disregard  c 
all  her  comforts,  the  privations  and  hardships  which  h 
imposed  upon  her,  artd  to  which  she  was  compelled  to  sul 
mit, — that  the  Court  is  to  form  its  opinion  as  to  the  applica 
tion  of  the  principles  of  the  law  of  cruelty  to  this  case. 
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The  transaction  is  pleaded  in  the  S2nd  article  of  Lady     March  2. 
Dynrt's  Allegation,  and  upon  this  article  the  witness  Hill      jv^  v. 
iiexainiDed.     She  says  that  she  heard  the  parties  come  up-       JD^sart. 
stain,  William  Pick  with  them,  into "  Lady  Dysart's  bed- 
room, and  soon  afterwards  the  sound  of  high  words  between 
the  parties;  presently^  she   heard  Lady   Dysart  call  out 
^Murder!"  whereupon  she  went  into  the  room,  and  found 
Lord  Dysart  sitting  on  the  floor,  with  his  legs  extended, 
Uding  the  Countess  before  him,  treating  her  with  vio- 
Ince;  he  was  in  a  passion ;  he  grated  his  teeth,  and  called 
W  "  Monster,"     «'  Devil    of    Hell,"    "  Infernal    beast," 
"Bitch/*  "Whore,"    and  many  more  gross  terms;   that 
lidy  Dysart  screamed,  and  said  '*  Go  for  a  constable,"  and 
Loid  Dysart  said,  if  Pick  or  the  witness  went  for  one,  they 
rfiavld  never  enter  the  house  again,  and  he  '<  would  kick 
tfieai  Imming  to  hell ;"  that  he  held  his  wife  forcibly  for 
an  Imnbt  and  a  half,  abusing  her  great  part  of  the  time,  and 
pdtSag  and  twisting  her  hands  and  wrists  as  he  held  her,  so 
ss  (she  thinks)  to  hurt  her  seriously  ;  that  it  really  was  cruel 
md  bmtal  treatment ;  that  Lady  Dysart  made  very  little 
re^y  to  him,  and  during  his  greatest  fury,  never  said  a 
word;  she  asked  him  to  le^  her  get  up,  but  he  refused 
imless  she  made  some  promise  about  throwing  water  out  of 
^  window ;  that  the  Earl  told  her  *'  he  mortally  hated 
bcr,"  and,  "  if  the  law  allowed  him,  he  would  give  her  a 
dmined  good  thrashing,  but  he  knew  he  could  not  do  that, 
and  therefore  he  would  punish  her  as  he  did,  for  he  hated 
her  mortally,  and  would  say  so  if  he  had  but  three  minutes 
to  live ;"  that  she  at  last  was  obliged  to  say  what  he  re- 
quired of  her,  and  he  then  let  her  go;  that  she  was  so 
cramped  that  she  could  not  get  up  without  his  help,  and  he 
did  assist   her;   that  Lady  Dysart  was  bruised  and   hurt 
seriously  ;  he  pulled  and  tore  at  her  enough  to  jerk  her 
'ffins  out  of  their  sockets,  looking  and  acting  more  like  a 
<lemon  than  a  human  being ;  her  wrists  and  arms  were  very 
^vich  discoloured,  bruised,  and  strained ;  and  the  witness 
^ys  she  was  alarmed  for  her  whilst  in  his  grasp,  and  really 
^<^ed  he  would  dash  her  brains  out  on  the  floor ;  and  that 
^y  Dysart  resolved,  as  she  said,  to  leave  Buckminster  the 
next  day,  but  ^he  was  hindered. 
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She  is  examined  also  upon  interrogatory,  and  the  accoan  ^ 
she  gives  there  it  is  necessary  for  the  Court  to  observ^^ 
upon,  because  it  is  said  to  be  inconsistent  with  what  she  h&^^ 

deposed  in  chief,  to  the  extent  she  has  described  the  occur ^ 

rence.  She  says  that  Pick  came  for  her,  and  upon  entering^ 
the  room.  Lord  Dysart  was  sitting  upon  the  floor,  and  th^ 
Countess  before  him,  he  holding  her  wrists,  she  appearing 
frightened ;  that  it  is  possible  that,  whilst  the  witness  was  iix 
the  room,  she  might  say  to  them  "  that  it  was  a  pity  they 
did  not  try  to  live  happily  together,"  but  not  on  enteringy 
for  then  his  language,  looks,  and  voice  were  such  as  to 
frighten  her,  and,  besides  that,  for  the  first  part  of  the  time^ 
he  was  tearing  at  her  wrists  violently  ;  she  was  not  kicking, 
or  attempting  to  kick,  when  witness  saw  them  ;  she  had  not 
the  power,  as  he  held  her.  The  witness  says  she  has  not 
the  least  recollection  of  his  making  any  complaint  of  this 
kind,  or  of  her  striking,  biting,  or  pinching  him  ;  she  WM 
not  a  person  ^o  use  any  such  violence  unprovoked,  and  if 
she  threatened  any  thing  of  the  kind,  it  would  not  have 
terrified  him.  The  Earl,  she  says,  was  very  odd  about 
papers,  unlike  any  person  of  sound  mind  ;  nobody  was  to 
touch  them  ;  and  she  does  npt  think  that  Lady  Dysart  did 
ever  meddle  with  any  paper  belonging  to  him :  but  as  to 
throwing  slops  out  of  the  windows,  which  was  the  principal, 
if  not  only,  grievance  on  this  occasion,  the  witness  dare  say 
that  he  might  persist  in  holding  Lady  Dysart  by  the  wrists 
until  she  would  promise  not  to  do  it  again  ;  Lord  Dysart  did 
not  say  he  would  hold  her,  as  well  for  her  own  sake  as  for 
his  own  protection,  whenever  she  repeated  such  violence ; 
he  did  say  that  "he  should  like  to  give  her  a  damned 
good  thrashing,  to  bring  her  to  her  senses,  and  would  do  it 
if  the  law  would  let  him  ;  but  as  he  could  not  do  that,  and 
keep  within  the  bounds  of  the  law,  he  would  hold  her  as  he 
then  did,  whenever  she  displeased  him."  She  says,  •*  I  was 
not  laughing  all  the  time  ;  at  first,  it  was  no  laughing  matter 
at  all ;  af^rwards,  I  very  likely  did  laugh  at  some  of  the 
strange  expressions  which  Lord  Dysart  was  in  the  habit  of 
using ;  otherwise  I  did  not.  There  was  no  laughing  and 
joking  between  them  that  night,  as  I  remember.  A  great 
deal  more  passed,  and  there  was  a  good  deal  of  jangliflg, 
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any  joking.  When  I  laughed,  it  was  at  such  ex-  Maach  8. 
8  as  that  no  one  scarce  could  help  it.  They  parted  j)I^  y. 
lendly  terms."  Z/yjoii. 

the  next  interrogatory,  she  says  that  Pick  could  not 
en  in  the  room  for  any  length  of  time  whilst  she  was 
s  Lord  Dysart  ordered  him,  a  few  minutes  after  she 
the  room,  to  go  and  send  the  other  servants  to  bed, 
1  to  remain  at  the  door.  The  witness  will  not  swear 
ly  Dysart  did  not  call  the  Earl  a  monster,  a  wretch, 
sast,  though  she  does  not  remember  the  latter  term; 
pressions,  she  says^  were  called  forth  by  his  language 
and  by  his  violence ;  she  did  not  begin,  but,  as  it 
x>k  up  his  own  words.  Lady  Dysart  did  not  treat 
t  of  what  he  said  with  ridicule :  she  did  not  speak 
Then  the  witness  goes  on  to  depose  to  certain 
I  as  made  by  Pick,  which  he  denies  he  ever  did 


»  If  this  account  of  the  witness  Hill,  be  true,  there 
DO  doubt  that  this  was  an  act  of  legal  cruelty->-of 
And  all  this  violence  for  what  ?  Merely  because 
thrown  slops  out  of  the  window,  and  would  not 
not  to  do  so  again  !  Surely  this  is  not  a  justifiable 
'  enforcing  his  rights,  because  she  would  not  obey  his 
as  command  not  to  throw  the  slops  out  of  the  win- 
966  means  of  accommodation  not  being  afforded  to  this 
lich  no  man  of  common  decency  would  deny  his 
Uoi  it  be  said  that  this  is  not  cruelty, — cruelty  for 
.  wife  would  be  entitled  to  legal  redress,  if  there  be 
table  apprehension  of  its  recurrence  ?  and  can  1  say 
s  no  such  reasonable  apprehension,  seeing  what 
circumstances  cause  these  ebulh'tions  of  passion  ?  It 
to  me  that,  if  the  facts  are  established,  if  this  wit- 
to  be  credited,  here  is  an  act  of  violence  coming 
iie  strictest  definition  of  what  is  meant  by  **  legal 
**  Can  any  one  say  that  there  was  any  provocation 
»uld  justify  such  a  mode  of  enforcing  obedience  ? 
not.  There  was  scandalous  abuse  of  the  wife; 
rkms  terms  were  applied  to  her,  for  which  she  could 
ren  no  provocation  that  would  justify  their  use ;  and 


88B  ARCHES  COURT.  [ 

Mabcb  8.     can  the  Court  be  justified  in  compelling  her  to  ret 
j~T        cohabitation  ynith  a  person  who,  upon  such  slight  pi 
D^art      tions,  can  give  way  to  his  passions,  as  he  did  on  th 
one  or  two  other  occasions  ? 

Then  what  is  the  difference  between  the  evidence  < 
and  that  of  Hill?  Pick,  upon  Lord  Dysart's  AUe 
deposes  that  the  parties  got  to  words  about  Lady  I 
throwing  slops  out  of  window,  which  the  Earl  did  i 
prove  of,  but  she  said  she  would ;  and,  after  they  hi 
**  arguing  upon  it"  for  some  time,  Lady  Dysart  flevi 
Earl,  as  if  to  tear  his  hair ;  to  hind^  which,  he  caug 
of  her,  and  as  she  was  going  to  kick  him,  he  said  1 
lay  her  down,  for  his  legs  had  not  recovered  the  last 
laid  her  down  and  held  her,  which  he  said  he  w< 
until  she  should  promise  not  to  throw  any  more  si 
of  the  window.  The  witness  says  he  went  away  fi 
time,  and  does  not  remember  Shaw  (Hill)  being  thei 
He  does  not  remember  Lady  Dysart  calling  to  him  i 
a  constable,  or  the  Earl  saying,  '<  Damn  the  consti 
him  (witness)  ;  and  that  if  any  one  went  for  a  const 
would  send  them  burning  to  hell."  There  was  no  i 
that  he  saw  towards  Lady  Dysart ;  she  was  in  a  great  ] 
but  the  Earl  was  cool.  This  account,  to  be  sure, 
very  materially  from  that  of  Hill,  not  only  as  to  the  i 
stances,  but  also  with  respect  to  the  time,  for  Pick  n 
to  have  occurred  about  four  o'clock  in  the  afternoon,  n 
Hill  fixes  it  at  much  later  in  the  evening.  But  Pick 
mined  upon  interrogatory,  and  he  there  says  he  wi 
sent  at  the  beginning  of  the  scene ;  that  it  beg 
Lord  Dysart  saying  he  would  not  allow  any  slops 
thrown  out  of  window ;  they  should  be  carried  down 
the  Countess  said  she  would  throw  them  out.  The  i 
is  sure  the  Earl  did  not  call  her  any  opprobrious  nam< 
took  hold  of  her  gently,  to  prevent  her  striking  hii 
was  very  gentle  with  her ;  he  put  her  down  on  tb 
and  held  her,  but  without  any  violence,  or  hurting 
the  least.  He  did  not  appear  to  be  in  a  rage,  but  ii 
good  humour.  He  will  not  say  it  was  a  joke  or  jesi 
^  Earl  was  serious  in  requiring  that  she  should  not  thn 
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oat  of  window,  but  he  was  not  in  any  bad  temper     Maach  2: 

\e  question,  then,  is,  to  which  of  these  witnesses  the  Hyatt, 
t  is  to  pay  attention  ?  If  it  is  to  be  considered  that 
is  prejudiced  and  biassed  in  favour  of  Lady  Dysart, 
J  it  may  be  said,  with  equal  confidence,  that  Pick  has 
s  in  fiivour  of  Lord  Dysart,  and  is  as  likely  to  mis- 
sent  what  took  place  as  Hill ;  and  I  cannot  help 
ing,  looking  at  the  manner  in  which  the  plea  of  Lord 
rt,  in  this  part  of  the  case,  is  drawn,  that  something 
did  take  place  than  Pick  has  stated  or  remembers.  He 
i  nothing  about  the  constable,  or  giving  Lady  Dysart 
ishing,  or  any  thing  of  that  kind ;  every  thing,  accord- 
»  him,  passed  in  perfect  good  humour,  and  no  bad  lan- 
e  wts  used  during  the  time  he  was  present.     But  it  is 

firon  Lord  Dysart's  plea,  that  something  more  did 
plsee  than  is  described  by  Pick,  who  was  not  present 
1^  the  whole  time.  The  plea  of  Lord  Dysart  is  to  this 
: :  that,  an  altercation  occurring  between  the  parties, 
iked  by  the  Countess  insisting  upon  throwing  some 
oot  of  her  bed-room  window,  in  the  course  of  it,  the 
teas  having  worked  herself  into  a  rage,  and  flown  at 
Sarl^  he  was  compelled  to  take  hold  of  her  by  the 
s,  for  his  own  protection,  upon  which  she  began  kick- 
is  shins,  and  he  placed  her  on  the  floor,  in  the  gentlest 
!>le  manner,  for  his  protection ;  that  the  Earl  called 
'  (Hill)  into  the  room,  and  explained  to  her,  in  the 
tess's  presence  (who  did  not  deny  it),  his  reason  for 
ng  her  on  the  floor,  at  which  Shaw  only  laughed,  and 

**  What  a  pity  it  is  you  two  cannot  live  happily  toge- 
*  that  the  Countess,  being  extremely  violent,  called  to  Pick 
heh  a  constable — (Pick  recollects  nothing  about  the  con- 
ie)-^that  the  Earl  did  say,  ''  Damn  Pick  and  the  con- 
ttoo !"  that,  during  the  greater  part  of  the  time,  the 
,  the  Countess,  and  her  maid,  were  laughing  and  joking 
ther — (all  this  laughing  and  joking  is  positively  denied 
Hill) — that  the  Earl,  in  consideration  of  his  wife's  ex- 
le  violence  of  temper,  at  the  commencement  of  the 
tstion,  did  abuse  her,  and  say  '*  she  deserved  a  good 
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Marcb  2.  thrashing" — (we  have  nothing  of  this  kind  from  Pick,  but 
2j~T  we  have  it  from  Hill,  that  the  Earl  said,  if  it  were  not  for 
i^^fort  the  law,  he  would  give  his  wife  a  good  thrashing) — that 
ninety-nine  husbands  out  of  a  hundred  would  give  it  her; 
but  such  abuse  on  his  part  was  provoked  by  most  gross 
abuse  on  the  part  of  the  Countess,  and  her  menaces  of 
''paying  him  off/'  of  <<  tearing  his  eyes  out*"  and  the  ]ike« 

This  is  the  manner  in  which  the  plea  of  Liord  Dysart  re- 
presents what  took  place;  but  Pick  remembers  nothiug 
about  sending  for  a  constable,  or  the  remark  of  Lord 
Dysart,  '<  Damn  Pick,  and  the  constable  too  !"  It  is  dear 
that  Pick  was  not  only  not  present  during  the  whole  time, 
but  that  he  has  not  stated  all  the  circumstances  which  ocp 
curred  whilst  he  was  present,  according  to  the  plea  of  Lord 
Dysart  himself;  and  1  say  that  this  tends  to  confirm  the 
account  given  by  Hill.  As  to  her  laughing,  she  says  she 
may  have  laughed  some  part  of  the  time ;  but  that  it  was  no 
laughing  matter,  as  the  Countess  was  seriously  hurt. 

I  am  of  opinion  that  I  am  bound  to  give  credit  to  the 
testimony  of  Hill,  which  consists  ,much  more  with  the  pro- 
bability of  the  case,  than  the  account  given  by  Pick,  who 
eitJxer  was  not  present,  or  did  not  hear,  what  occurred,;  or 
ha^  not  told  t)ip  wjhole  facts ;  for  Hill  cannot  have  invented 
all  these  c;ir9umstances,  some  of  which  are  corroborated  by 
^e  ple^  f^i  Lord  Dysart.     I  am  of  opinion  that  this  is.  an 
An  act  of  ac^  of. illegal  violence  and  of  legal  cruelty,  and- one  which 
legal  cruelty.     ^^  ,)vould  J^e  alpipst  impossible  for  Lady  Dysart  to  ■  guacd 
agdins^  i^pCqmpjslled,  to  reside  in  the  same  house  with  ber 
husband,,,  since  it  s)iew9  that,  upon  any  slight  occurrenqeifrr 
as  when  she  jjnffinged^  such  a  qomsiand  as  not  to  throw  al<iips 
,  opt  of  th§  jfripdow,  f^  ju^ed  his  n^kin  on  the:  floor,  a^r 

d^nne^-rtl^  sam^rppgh  n^^ans  of.  exporting  apKomise  of 
ob^dfi^nfi^.  ,iprouldj,be  employed:.  I  s^y,  looking  at  HiU'a 
fcfx^up^  oftkfi  ip4iiner  in  ,wbich  Lady:  Dysart  was  treatedirr- 
vAaql),(ac9Wii^jf  ^t,  in  ipy,Qjp}fum,  wi^akenedby  the..fact 
^^jfhe«  di^ii at, ^,l^b8eq^e^l(  period,  laugh  at  somethiD!^ 
t;lMFa».^4»rrthis,ww  a^.iACt  pf  illegal,  violenoa. and  of 
Cf^^fltiy.  GpipmUted  }^  the,Gii(rl,  Mrhifch  entitles  ^is  wife  to 
pi;Qt^tJion,  ^  t)i^i  hand^  of  ,tbe  Cpurt, : 
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Nor  is  there  any  thing  to  prevent  her  from  obtuning  a     Makcu  2. 

lentence  in  what  subsequently  took  place.    It  is  clear, — 

whether  from  this  act  of  violence  or  not — whether  from  her 

Ijring  upon  the  floor  of  her  bedroom  for  so  long  a  time  at 

this  season  of  the  year  (an  inclement  season) — Lady  Dysart 

wu  obliged  to  have  medical  attendance.    The  influenza  her 

complaint  is  stated  to  have  been :  influem^  may  have  been 

produced  by  the  manner  in  which  she  was  treated  on  this 

oottsion^ — kept  on  the  floor  for  an  hour  and  a  half, — and 

ibe  was  confined  to  her  room  and  to  her  bed  for  some  time 

afterwards.     Whether  this  was  the  immediate  effect  and 

consequence  of  what  had  taken  place,  it  is  not  material  to 

inquire ;  but  it  is  quite  clear  that  the  violence  must  have 

produced  serious  effects  to  her,  if  the  evidence  of  Hill  is  to 

W  hdieved. 

Kaw  Lady  Dysart  continued  to  reside  there  until  April  in 
thai  year.  It  may  be  true  that  she  was  well  enough  to 
hsvegone  away,  and  she  might  have  gone  without  any  in- 
terfoence  on  the  part  of  the  Earl ;  but,  for  some  reason  or 
other,  she  remained  till  April.  No  reconciliation,  however, 
took  place :  perhaps  she  remained  in  the  hope  of  a  change 
m  his  manners,  which  would  have  enabled  her  to  perform 
her  domestic  duties  in  a  manner  less  disagreeable  and  pre- 
judicial to  herself;  but  no  personal  communication  took 
pltce  between  them.  She  seems  still  to  have  expressed  a 
itrong  regard  and  affection  for  her  husband,  even  at  this 
time;  but  no  reconciliation  takes  place.  There  is  no  con- 
dooation,  no  return  to  cohabitation,  though  she  might,  per-* 
hspo,  have  overlooked  this  act,  as  she  had  done  other  acts 
coming  less  within  the  definition  of  legal  cruelty. 

What,  then,  is  to  prevent  the  sentence  of  separation  ?  It  Tetters  of 
is  laid,  there  are  letters,  annexed  to  Lord  Dysart's  AUega-  ^^^  ^''^• 
tioD,  which  prove  that  she  could  not  have  been  under  any 
apprehension  of  personal  violence,  for  that  their  general 
tenour  shews  a  desire  of  returning  to  cohabitation;  and  un- 
doubtedly such  is  the  fact.  She  was  desirous  that  he  should 
come  to  her  father's  house,  where  she  was  residing,  where 
there  was  not  the  least  apprehension  that  any  act  of  per- 
sonal violence  would  be  committed,  and  where  she  was  safe 

VOL.  V.  2  I 
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March  2,  from  all  motives  on  the  part  of  the  Earl  to  quarrel  wit 
jv^^^ y  From  the  tone  and  tenour  of  these  letters,  it  was  evi 
D^gart,  her  purpose,  if  she  could^  to  produce  a  reconciliat 
induce  him  to  reform  his  manners,  and  treat  her  wit) 
ness  and  regard ;  but  there  is  a  reference  in  them 
acts  at  Buckminster,  in  December,  1836,  and  Januar 
They  may  take  off,  in  some  degree,  from  the  effect, 
took  place  M  Edmonthorpe,  and  Irnham,  and  Bucl< 
at  former  periods,  but  they  cannot  alter  the  effect 
occurred  on  the  23rd  January,  1837,  which  I  con 
act  of  legal  cruelty.  As  to  the  provocations  offered 
Dysart,  what  were  those  provocations?  That  sh 
slops  out  of  window,  and  kicked  his  napkin,  and  r< 
promise  not  to  do  so  again  ;  for  as  to  personal  vio1c» 
was  directed  against  Haynes.  There  is,  indeed 
spoken  to  by  Pick  and  Fanny  Christian, — an  exj 
which  conveys  an  imputation  by  Lady  Dysart  of 
grievous  offence  to  the  Earl,  on  one  occasion,  afl 
ner,  when  she  used  a  particular  epithet,  sufficieni 
flame  the  passions  of  any  man.  But  so  far  from  itsi 
this  effect  upon  the  Earl  (who  is  described  as  hasiyfii 
represented  as  taking  no  notice  whatever  of  the  *| 
tion— as  passing  it  over  without  any  sign  of  anger,  •■ 
even  remonstrance.  I  must  say  that,  in  my  opinio* 
detracts  very  materially  from  the  credit  of  Pick  andw 
tian.  I  think  it  is  impossible  that  this  could  havet 
place  as  they  represent,  without  setting  loose  that  n* 
of  temper  and  disposition  which  the  Earl  indulged  on* 
slighter  provocations.  I  doubt  if  it  did  take  place  J 
further  ;  1  am  strongly  impressed  with  the  convicti* 
it  did  not  take  place  at  all,  for  it  is  impossible  thisin! 
tion  could  have  been  cast  upon  the  Earl  without  art 
strance,  without  an  act  of  violence,- without  coercn 
extort  a  promise  that  she  would  never  repeat  it ;  andl 
say,  that  something  short  of  actual  violence,  affccUli| 
limb,  or  health,  would  have  been  justifiable.  But 
passed  over  with  the  utmost  indifference. 

Then  is  there  any  condonation?  None.  The  k 
Judge  of  the  Court  below  was  of  opinion  that  Uiei 
been  no  condonation. 
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AgiiD,  is  the  distance  of  time  any  bar  ?     In  fVestmeaih     JiAKcu  t. 
T.  Wtitmeath  it  was  as  great  as  in  the  present  case ;  and  in      jy^^rt  v. 
UAguiiar  v.   UAguilar,   the   suit  was  commenced  after      JJjfsart. 
tventy  years  of  separation,  and  the  Court  did  not  consider 
the  acts  obsolete. 

I  am  perfectly  well  aware  of  the  great  importance  of 
keeping  parties  who  enter  the  matrimonial  state  to  the  per- 
formance of  their  matrimonial  duties,  and  that  it  is  the 
duty  of  a  wife  to  conform  to  the  tastes  and  habits  of  her 
basband,  and  to  sacrifice  a  great  deal  of  her  own  comfort 
md  convenience  even  to  his  whims  and  caprices;  that  she 
oogfat  to  submit  to  his  commands,  and  to  endeavour  by  pru- 
dent resistance  and  remonstrance  to  induce  him  to  change 
las  manners,  if  they  are  disagreeable  to  her.  But  when  I 
Kcno  serious  provocation  given  and  these  acts  occur,  how 
dsliend  a  wife  back  to  a  husband  who  seems  to  know 
(aeoDnEng  to  Hill)  how  far  the  law  will  permit  him  to  go 
— tbtthe  law  will  not  allow  him  to  give  her  a  thrashing, 
wbh  he  was  inclined  to  do,  but  that  it  would  permit  him 
te  atort  a  promise,  not  by  gentleness,  but  by  punishing 
Win  the  way  he  is  represented  to  have  done  ?  I  do  not 
think  I  should  be  justified  in  saying  she  could  return  with 
lafety  to  the  discharge  of  her  matrimonial  duties,  though  in 
this  case  it  appears  that  she  had  very  few  duties  to  perform 
but  to  submit  to  her  husband's  will  and  pleasure.  I  trust  I 
shall  not  be  considered  as  trenching  upon  the  rule  and  prin- 
ciple of  the  law  which  requires  a  wife  to  sacrifice  her  wishes 
to  those  of  her  husband,  if  I  hold  that  the  Countess  has 
proved  her  case ;  has  proved  an  act  of  illegal  violence  and  a 
Kssonable  apprehension  that,  on  a  very  slight  occurrence, 
the  same  kind  of  violence  will  be  resorted  to. 

I  am  of  opinion,  upon  the  whole  case,  that  I  must  pro-      Appeal  pro- 
nounce for  the  appeal,  feeling,  as  I  do,  great  distrust  of  my  no«nced  for; 
<^n  opinion  when  it  is  opposed  to  that  of  the  learned 
^^ge  of  the  Court  below ;  and  this  has  induced,  me  •  to 
postpone  my  decision  for  a  much  longer  period  than  I  oovlid 
^ve  wished ;  but,  having  satisfied  myself  <that  the  view.  I 
^1^  of  this  case  is  consistent  with  every  principle  of  .kxv,  I 
^  bound  to  declare  my  opinion   thai  the  Oonntesft  has  and  separatioiu 
proved  her  case,  and  is  entitled  to  a  separation. 
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if  4ECH  S.         I  therefore  pronounce  for  the  appeal*  retain  the  f^aifi 
jp~^^^     eaoae/  rererte  the  sentence  appealed  fWmi,  end  , 
JDysttrL*     for  a  aepiflhition  betwven  the  parties.  i*.  ir»i 


v.  ill 


An  error  in  the  proceedings  in  this  case  ndsed  an'V  1 
portant  question  of  practice,  which  was  decided  i*  *] 
ensuing  term. 

Proeton  :-«>Orfiia^  for  the  Appellant;  Stokm,  for  the 


Iffputrt  ot  t^t  Btan  aim  Of^pter  of  f^tV-^'^ 

March  10. 

Suit  for  dU     King  v.  Kinq. — Cattfe.-^This  was  a  auit  comniaH^^ 

Yorce  by  rea-  Mfg,  )f  ai^aiKiBg  against  Mr.  John  King,  her  basb 

and    adulter/  divor^  by  reason  of  his  cruelty  and  adultery. 

commenced  by  (after  reformation)  pleaded  as  follows: —         » 
the  wife  against 

met  b**"i^"ei  ^'^'  '^^^  ^^^^'^H^*  on  the  30th  October,  1641,  and  tL 
of  adulceiT  ^i^^^^io"  of  the  parties  at  a  public-house,  kept  by  tlid  toi^* 
chaiiged  against  Hcenaed  yiotoaller),  called  the  Black  Swnn,  in  Litllb  Cmt^^^^ 
the  wife :  the  4.  jbat  the  wife  was  compelled  to  attend  at  the  bar  af  **^^ 
not*  sustained ;  *»P«Hd  ta  insulting  obiervatioas  aad  ill-condect  fipoai  •si^^'* 
the  husband's  5.  /^'hatt  SQon  after  theii:  marriage,  tbe  butbaod  iasd..w!^  ^ 
sustained,  andg^Qge  towards  his  wife,  frequently  stfuck  her,.,aiid  ,}ii^^yl 
sejimlfoT  at  ber^l84^she^haTin^  called  him  «  WlUjmn"  instead  of  «^ 
his  nraver  nro-  he  inflicted  a  violent  blow  on  her  breast,  for  which  she  vti^^fl 


his  prayer  pro-  he  inflicted  a  violent  blow  on  her  breast,  for  which  sb^ 
nounced  for.—  ..  ^  _    ^ 

Evidenceof^cjj^^^^^^^.^  the  tnoming,  and ' retarning  itiloxlcailed 


nounce'd  for.—  xo  have  medical  advice.    6.  That  he  Was  in  the  iiaWf  o^^'SJ 
paramour.  —    — ««  —  v  •-  —  — .-...g,  -..-  .w».».»|^  a«*oxicated,' t^JJ 
Where      the    iwgleoted  his  Bosinees,  throwing  the  labour' upori^WwHY. 


adultery  of  the  xbkt  he  eucoanged  the  servants  to  insnk  ftei'/and  toSf  ikl^* 

toblishJd,  and^  I*****'*  ^  fr«n  i°«»*»  ^  W.  H.D.  mAoihmi.wti^ 
the  husband  is  treated  and  neglected  her.  8.  That,  in  the  middle  of  \M 
proved  to  have  went  toltfargate,  where  he  formed  an  adoitegrons  iflcreonneffii 
real  diMase"at  *^'^^"  strange  women,  and  in  consequence  beessne  iafectsd  ^ 
the  time  when  the  venereal  disease.    9.  That,  at  Christmas,  1844,  he  wm* 
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mM  by  J.  M.,  a  surgeon,  and  treated  for  tach  disease,  and  when     Maech  10. 
reoioDttrated  with  bv  the  wife,  be  admitted  the  fact.     10.  That  in  "      "  . 

Mirefa,  1845,  he  went  to  Margate  for  three  or  four  months,  and  ^  *  ^' 
wbibt  there,  was  attended  by  a  nurgeon  for  such  disease.  1 1 .  the  wife*s  para- 
That  he  returned  in  July,  1845,  and  commenced  immediately  inju-  JJ.®^""  j^j^j^' 
rioai,  cruel,  and  violent  treatment  of  bis  wife,  and  accused  her  of  ^y^^  presump- 
btrin^  given  him  the  venereal  disease,  repeating  such  false  and  tion  of  the 
CTuel  observation  publicly  in  the  bar  of  the  Black  Swan.  12.  That  h,JJiIJSd"Siftt! 
lie  vent  again  toMargatein  Angust,  1845,  and  the  wife,  having  been  n^^)  if^^  ^fe  is 
iBidted,  summoned  him  to  return ;  that  he  came  back  on  the  8th  bound  to  shew 
AofTQit,  when  a  quarrel  took  place,  he  abused  her,  and  threatened  !***\gjtu  ^'' 
to  expel  her  from  the  house,  which  she  left,  and  has  not  since  order  from  an- 
maroed  to  him.  13.  That  from  the  time  she  discovered  that  her  other  person 
biabud  had  the  venereal  disease,  she  had  had  no  conjugal  inter-  ***•"  herself, 
ewith  him. 


1845. 
The  admission  of  this  Libel  was  opposed.  Dec.  15. 

Ukms,  Dr.,  for  the  husband. — When  the  Court  recol-  Aeoumimt. 

lectitke  rank  and  condition  of  the  parties,  it  must  see  that 

tbcue  18  a  very  trumpery  one,  and  will  reject  the  Libel 
ihogether.  Of  cruelty  there  is  none  (for  no  witness  is 
vouched  upon  the  5th  article,  except  the  medical  attendant), 
or  it  has  been  condoned  ;  the  wife  pleads  that,  though 
ihe  knew  her  husband  was  infected  in  the  Christmas  of 
1S44,  she  did  not  separate  from  him  until  August,  1845, 
though  she  pretends  there  was  no  connubial  intercourse 
between  them. 

Bayford^  Dr.,  on  the  same  side,  cited  Evam  v.  Evans,* 
tnd  Oliver  y.  Oliver 4 

R,  Phillimore,  Dr.,  for  the  wife. — The  Libel  sets  up  one 
of  the  grossest  cases  of  filthy,  brutal  cruelty  ever  brought 
before  the  Court  Supposing  the  cruelty  had  been  con- 
doned, the  conduct  of  the  husband,  in  August,  184^,  when 
be  used  abusive  language  to  his  wife,  and  threatened  to 
€xpel  her  from  the  house  if  she  did  not  leave  it,  was  a  legal 
'evival  of  the  former  cruelty,  as  well  as  of  the  adultery. 
J>'dguilar  V.  D'Aguilar.l  Durant  v.  Durante  The 
<^rgiog  the  wife,  before  strangers,  with  givhig  him  the 

*  1  Hagg.  C.  R.  37.  f  TWtf.  364. 

t  IHagg.  E.  11.  781.  i  Ibid.  733. 
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Maech  10.    venereal  cTisease,  and  threatening  to  turn  her  out  of  dooi 
Kmg  V.  Kimi  ^^^  ^^^  suflBcient  to  revive  any  which  might  have  been  c( 
doned. 

TwisSf  Dr.,  on  the  same  side. — Acts  of  cruelty,  to  re* 
former  acts,  need  not  be  so  strong.  BramtvM  v.  Bra90 
Of  the  supposed  cohabitation  of  nine  months,  great  ptf 
the  time  the  husband  wa8  at  Margate ;  there  must  be 
mere  cohabitation,  but  connubial  intercourse,  to  const 
condonation,  and  it  cannot  be  the  presumption  of  law 
there  was  such  intercourse  at  a  time  when  the  has 
was  infected  with  disease. 

Judgment*  Dr.  pHiLLiMOtie. — I  cannot  arrive  at  theconcludon 

gested  by  the  learned  Counsel  for  the  husband,  that,  i 
the  facts  were  proved,  they  would  not  support  a  senteii 
divorce,  atid  that  consequently  this  Libel  is  inadmiis 
for,  in  my  opinion,  it  pleads  facts  which,  if  capafe 
proof,  would  be  suflScient  to  entitle  the  wife  to  the  to 
she  prays.  Some  of  the  articles,  however,  require  rdi 
tion. 

'  (Afte:^' directing  certain  reforms  in  the  Libel.)  "* 
It  is  not  necessary,  in  the  present  stage  of  the  gM 
cbtiiid^r  the  (question  as  to  the  revival  of  acts  condanefe 
is  sufficient  X6  say,  that  there  is  enough  alleged  on  t]|rl 
of  the  pl^a  to  make  it  admissible,  and,  if  the  ficlil 
jVWvyd,  tb  entitle  the  wife  to  a  separation.  " 


1846.  i.iA^'Addiiii^al  Apiide  was  admitted^  which  pleaded tl 

^P"^^-  rtboutjtha  middle  of  May.   1844,  the.  husband  wentfi 

bouse  o€  /illnlame<  an  Trinity  Court,  Aldersgate  SlU^ 
maAQodrthere  a  eonsideraUe  time,  and  t|i<ere  ooaflM 
aduUery*    .  ,....,,..,    ...c 

May  8.  ,  %  Responsive  Allegation,  on  the  part  of  tbe  buabuA D 

admitted^  wl^ich^.  afler  counterpleading  therartides.^ 
Libel,,  cbayging  him  with  cruelty  io  hi^  wife^  and  fMl 
thdt: Ik)  treated  her  with. marked  kindness  «nd  inddigs 
allegec)  thatj,^  some  time  after  the  marriage^  Mrs.  Kinj(< 

♦  SHagg.  E.  R.  618. 
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tracted  an  improper  intimacy  with  a  person  named  Charles     March  10. 

Allen,  and  gave  him  presents ;  that,  in  January,  1844*  she  «..  V. 

accompanied  Allen  to  a  house  of  ill-fame  in  Bow  Street, 

Covent  Garden ;  that,  on  the  ISth  April,  1844,  she  leH: 

London,  on  pretence  of  visiting  her  relations  in  Suffolk, 

and  quitted  the  coach  at  Colchester,  where  she  was  met  by 

Allen,  with  whom  she  went  to  the  Three  Cups,  where  they 

slept  together,  and  staid  till  the  15th,  passing  as  husband  and 

wife;  that,  at  the  period  referred  to  in  the  8th  article  of  the 

Iibel,when  M  r.  King  went  to  Margate  (in  the  middle  of  1844), 

he  had  contracted  the  venereal  disease  from  his  wife,  who 

had  become  infected  through  a  criminal  intercourse  carried 

on  by  her  with  Allen  or  some  other  person ;  that,  on  the 

Sith  April,  1845,  on  pretext  of  going  to  see  her  mother  at 

Ejc^Mrt.  King  again  went  to  Colchester,  met  Allen  there, 

mdmt  with  him  to  the  Three  Cups,  where  they  staid,  as 

miBttd  wife,  till  the  2Sth.     It  pleads  that  the  husband  was 

iJHWint  of  his  wife's  adulterous  intercourse  with  Allen  until 

tbauit  was  commenced,  and  (in  response  to  the  Additional 

Ardde)  denies  the  visit  to  a  house  of  ill-fame  in  Trinity 

Court,  and  avers  that  there  was  no  house  of  ilUfame  i^  that 

Court  in  May.  1844. 

An  Allegation,  on  the  part  of  the   wife,  was  admitted^  Nov.  25. 
which  counterpleaded  the  resort,   with  Charles  Allen,  to  a 
house  of  ill-fame,  and  denied  indecent  familiarities  or  adul- 
tery with  him,  as  well  as  the  communication  of  the  venereal 
disease  by  her  to  her  husband.* 

Amongst  the  witnesses  examined  on  the  wife's  Libel  was 
Charles  Allen,  the  alleged  paramour,  who,  upon  interroga- 
tory, admitted  that  he  was  in  the  habit  of  walking  with 
Mrs.  King,  but  declined  to  answer  whither  he  was  in  the 
habit  of  accompanying  her  when  he  met  her  in  the  street; 
he  also  submitted  that  he  was  not  bound  by  law  to  answer, 
and  declined  to  answer,  whether  he  had   been  with  Mrs. 
King,  at  Colchester,  in  April,  1844,  and  April,  1845,'afs  wtell 
as  other  matters  inquired  of  in  the  interro^atocies)  he  Hk^ 
wise  admitted  that,  at  the  time  when  Mr.  King  was  at  Mar- 

•  The  personal  Answers  of  the  wife  were  debated  before  the  Court 
the  same  day.     See  ante,  p.  59. 


1847, 
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Makcb  10.    gate,  in  1844^  he  (th^  witness)  was  infected  with  ,tb^. y^e- 
real  disease. 

After  publication  of  the  evidence,  application  was  made 
FebT^i.  ^^  ^^^  Court,  upon  affidavit,  to  rescind  the  conclusion  of  the 

cause  for  the  purpose  of  receiving  an  Allegation,  on  be-all 
of  the  wife,  pleading  that  Charles  Allen  was  not  at  Colche&i 
ter  at  the  times  when  it  was  alleged  that  he  had  there  com' 
mitted  adultery  with  Mrs.  King. 

JuDQiuitT.  Dr.  Philltmorb. — Even  at  this  late  stage  of  the  cause 

the  Court  might  adroit  an  Allegation,  pertinent  to  the  is&ue 
stating  such  grounds  as  would  justify  the  Court  in  so  doing 
But  every  application  of  this  kind  is  stricli  jurist  apd  th< 
question  is,  whether  the  ends  of  justice  are  likely  to  b< 
answered  by  admitting  this  Allegation,  or,  on  the  othei 
handy  whether,  so  far  from  assisting  justice,  it  would  no 
ultimately  defeat  the  ends  of  justice. 

The  wife  instituted  proceedings  against  her  husband  for  i 
divorce  by  reason  of  his  adultery  and  cruelty  ;  he  counter 
pleaded  those  charges,  and  pleaded  adultery  against  tbi 
wife.  Sufficient  opportunity  was  affijrded  her  to  give  a  ful 
denial  of  the  charges  made  by  her  husband.  The  husband*) 
Allegation  set  forth  that  she  went  with  Charles  Allen  to  i 
house  of  ill- fame ;  that  she  communicated  to  her  husbam 
the  venereal  disease,  and  it  pleads  two  separate  visits  ti 
Colchester,  in  1844  and  1845,  where  she  committed  adul- 
tery with  Allen.  The  Allegation  of  the  wife,  in  reply  t< 
the  husband's  plea, — and  which  was  not  admitted  till  tlv 
25th  November  last, — counterpleads  the  resort  to  a  hous^ 
of  ill-fame  with  Allen,  the  giving  presents  to  him,  and  th* 
communication  of  the  venereal  disease  by  her  to  the  husband 
but  DO  notice  is  taken  of  the  other  glaring  charge  agains 
her.  It  is  said  she  could  not  ascertain  that  she  had  the  mean 
of  procuring  evidence ;  but  the  fact  was  within  her  owi 
knowledge,  and  she  could  have  counterpleaded  the  aver 
n;ieDt8,  and  could  have  proved  her  own  alibi.  She  did  not 
however,  do  so ;  and  she  now  comes  forward  to  set  up  ai 
alibi  on  the  pa^^  of  Charles  Allen.  I  should  throw  a  dis 
credit  upon  the  proceedings  of  the  Court,  and  open  a  doo 
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to  peijaryi  if  I  wefe,  at  this  late  stag6  of  thcT  cause,  €0    Maecb  10. 
•IIow  this  matter  to  be  gone  into.     I  have  no  hesitation  in  j^nT^Xma, 
lijectiiigthelipplicrttion.  i    j       »  i  •  u     :  ^ 


The  iik^'tkTA&6ti'foT  ar^m^t  oh  the'inyrSb :  H.  PhtJH*  Maxch  1. 
m  tod  Tn^to,  Drs.  for  the  viikj  'Addams'aiiA'Vityfard, 

._ ;  .  r      -  ■  :  /      I  r  1  ■     :  ...  I    1 

I 

Dr.  PHiLLiMORE.—From  the  pleas  in  this  unhappy  case  March  10. 
tiTipped^k  tfiat  Ihree' issues  are  rjlfsed  for  %e^drtslderation '^"'^"■^^^ 
ittUft  C6iirt ;  fii^st,  the  cruehy  of  the  hiisban^-^  Second/ thi 
idtoKfcry  of  the  husband;  thltd,  the  adultery  of  the  wffe'."^; 
pRiifi  the  nature  of  th^  fact's  developed  bjrUh'e  g^n^fal 
tftDdor  ^the  evidence,  it  will  be  most  convenient^  inksmi^^h 
iiii^Hrin  coiidoce  to  bi-'evfty  and  perspicuity,  t6  reverse 'ft^ 
orficJ^lk  which' these  changes  have  been  prefe^i'edj^and  ik 
direct  my  attention  in  the  first  instance  to  the  ^fu^gc!  6f 
drite^y  agiihst  the  w1«fe.    ■     "   '   '■'      "  ■  "'  '•*"     ■' 
^'^n  begin  with  the  evklence  in  support  of  the  a'rticlif  Chargeofadul- 
jBewfti^  the  adultery  of  the  wife  with^  Charl^k*MJri;  "SVl  tery  against  the 
tt*4'arid  1845,  at!  Colchester.  "'    "'      '  '^        '  ''''*^'• 

'()l«fer  teaaingthe  evidence./"  "  ^'y  ;^'«'  '  -'-' '''  ''^"'•^' 
"No^iir  ifhis  is  a  chain   of  evidence  so  completfe  tlfiat' !r  c&n 
l&^'rid  doubt  in  the  niirid  of  any  persoh  that  adiiltery^^is 
eimiJtted  between  these  parties  iri  April,  1^44,'  Atid'Apl'ii; 

m."-  '•'    •■■■  '  "    ''^'.;  '■  -;;;; 

'flfe  Allegation  pleading  thesfe  charges  was'  giVen  in  6h 

flli  8lb  May,  1846,  and  a  Responsive  Allegation  Was  |iut  Iff 

ftif'ttiepart  of  the  wife,  bearing  date  in  July,'  1846,  biit 

n54t  i'nally  admitted  urttiT  the  25th  November;  ih  whifch  nii 

response  was  made  to  these  charges,  which,   in  fact^'t^- 

ibaiht^  uncontradicteci' in  averment  until  the  sitting  of  ihe 

Cburt  on  the  24th  February  l^st,  whett  an  Allegation  wAltf 

toidered  to  it,  accompanied  by  an  affidavit  Statfng\:hrit  it' hid 

miiybeen  witfiin  the  last  very  few  dap  that  SlVk.  KiTigf  cWild 

ascertain  that  she  could  obtain  the  i^qui^ite  legfel  jh-ooftfHirt; 

she  liad  been  falsely  accused  of  going  with  Chaf'les  Allfeii'tb 

Colchester  on  the  26th,  27th;  and  28th  Apiilj  1845:    Btrt 

I  was  of  opinion  (and  subsequent  refl^ctlcAi  has  ddnfitth'^ 

VOL.  V.  2  k 
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MAmcm  10.    Mto  in  tbat opinion)  that,  in  so  lateia  stage r of 'tbbioM 

y^  "jgg^  itfto?  pnbHcatkin^  it  «vhm  <»%  for  theiadihiisliaiifof  itei 
Boad  not  upon  the  discovery  of  theimeam^ofvjdM) 
charges  so  Idng  known  >  aod  ^roiaUlgatedi -  dMt )  I .  ih( 
waH-ant^ynindifr  eaerciselofi  my  'dictenctlon^i^inifad 
sttcbi  an'Atttgfcition.  il  know,  tha  caase  is  .nevtoooBd 
the*  Judge/but  I  thon^t  i  ^ooid  be  opeilin^^<fk)«i! 
juty  ami  8ubornation:«>fper|aTy»  which  theexperi 
M  Courts  has  sheihAAre  more  freqiient}^»  practised 
pcacfioiauaiibi  than  hy  any  other  expedient  tl^.wbioi 
perate  esse  may  incite  an  anfortunate>  auitor  to  resort) 
think  it  is  a  very  singular  .^ct*  that  the  alleged  nil 
Ohatles  jAiUen^  was  YOuched>  as  a'witciesa  to  prore^ 
akbiy  ^hOf  "irhen  he  was  questioned  cm  thd  17tb  int 
tory^ar  to  whether  he<  had  been  att  Colchester  vii 
Kinlg^  on  the  days  in  question^  had  ceiused  (aBhn 
right  Uy- do)  to  ansrwer  the  questioti,  on  the  ground* 
might  criminate  himself.  If  he  had  not  been  at  C 
ter>  It  wonld  have  been  as  easy^  when  the  interrogstt 
addressed  to  him  so  long  ago,  to  say  ''I  was  not  t. 
wad  at  Kennington/*  as  to  have  proved  that  £aict  m 
Allegation  tendered  to  estaUisb  the  aUbit  and  it  eb 
danger  of  admitting  a  plea  of -that  description.        ^ 

ettablished.  Being  satisfied,  therefore,  as  to  the  proof  of  the  -« 

sion  of  adultery  by  Mrs.  King  at  Colchester,  I  thinks 
unnecessary  to  enter  into  the  details  of  the  evidence  a 
in  support  of  the  other  charges  againat  her*  I  • 
therefore,  to  examine  into  the  general  condoct  oft! 
t^er,  as  detailed  in  his  own  depositions,  or  to  consic 
fyr,  if' the  other  proofs  bad  been  less  condusive,  M 
denceas  he  has  given  might  have  assisted  me  in  090 
practical  conclusioh  as  to  the  guilt  of  Mra^  King.  >  1 
necessary  that  J  should  examitie  the  etidence  pnodi 
eapport  of  the  charge  contaiined  in 'the  dth  arddt 
hnsband^  plea^  t touching  the  resort  of  Mrs.  Kiagi  I 
]^kny  with  the  ^alleged  adnltener,  <to  a  houae  xofi  iM 
Bow  Street,  Covent  Gieft-den*  I  aUk  deaidjF^of  ^opilii 
the  wife^ha»  been  guilty  of  adultery.''    >  '''^1 

elrr*^n8t*^the      '^*^  cfn'naw  «e  the  charge  of  cruelty  j^eftmdl 

huabfuid : 
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tiMi]mtoul(t^hiehtit  -sptfeiui'  orerv^vtral  raoticiefli 'of  the    m*»ch  10. 
fMfmli  iny'whidi'  seri^a^  witnesM^'faaveberaieiXamkied*  ^'     ^^ 
ilhlU^ll^vre^eiv  «ii8inis0  *  it  witb  a  "very  -  few '  obtervatittn9> 
ftiMMe'the  OMmsd  for  MTs^Kin^  have  abandoned  H,  and 
ktHtM^'in^so'  abandoning)  it;  I  em  ^  opkiion  that  they 
Mn^«ce»oiaed  a  very- sound  diaoretibn.    I  think/ it,  how- 
e^/  datF  to  »Mri  itiqg  to>  atate  theft,  firom  the  best  eontideBa^ 
tkm>i'*hiBrfB  beea  able  to  apply  to  the  evidence  upon  this 
Miti^i^  theoase^  I  an  led  to  the  unhesitating  convictioii 
Mt'tbe^tthfargeS'of  personal'  violence  and  craelty  brought  disprovsd. 
ii^iihist  'Irim  by  hitf  wi  fe  have  been  entirely  disproved. 

Tlibilii^dand  only  remaining  point  to  be  considered  is  the  Charge  of  aduU 
iMttfy  of  the  hasband.  Now  what  is  the  nature  of  the  JSu^"*'  **"* 
dMrgatfi'  aild  what  are  the  media  of  proof  by  which  they  are 
■ftifclh'to  be  established?  No  indecent  familiarities^  no 
pMlMke  acts  of  any  description^  are  averred,  nor  indeed, 
is  il'i^c^rred  that  he  had  adulterous  intercourse  with  any 
pvlieBUir  female.  But  it  is  pleaded,  first,  that,  about  the 
nddle  of  May,  1844,  he  went  to  a  house  of  ill-fame^  No.  5, 
Trim^  Court,  Aldersgate  Street,  and  remained  there  a  con- 
fidenable  time,  and  committed  adultery  ;  secondly,  that,  in 
ibe  autumn  of  1844,  he  contracted  the  venereal  disease 
from  intercourse  with  divers  strange  women. 

hi  support  of  the  first  charge,  Henry  Thorpe  has  been 

extmined,   who  states  that  he  lived  six  years  in  Trinity 

Court ;  that  in  the  early  part  of  1844,  No.  5  (the  next  door) 

'*  had  ail  the  appearance  of  a  bad  house  ;'*  that  it  was  kept 

SI  a  coffee-shop ;  that  three  females  lived  in  it,  but  they 

twi  left  it  in  April  or  May,  1844.      His  wife  deposes  to  the 

mae  effect ;  she  states  that  the  three  w<mien  left  before  the 

9th  of  April,  1844,  and  that  she  does  not  believe  there  was 

a  house  of  ill-fame  in  Trinity  Court  in  May,  1844.     Henry 

Pi^ier^  collector  of  the  taxes  for  the  last  ten  years,  caa safely 

depose  that  there  was  no  house  of  ill* fame  in  Trinity  C^Hirt 

in  May,  1844.     Another  witness  called  to^pnove  the  chargie» 

named  Bfsbop,  deposes  that,  towards  ^the  end  of  April  pr.  t^e 

4)eginniv^  of  May,  1844,  he  saw  Mn  King  go  into  a  boqse, 

apparently  of  ill -fame,  in  Half<*Moan  Passage,  Aldersgate 

Street,  quite  alone*    Now,  io  the  first  piace^  this  ia  qlearly 
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1Ca|u:ii^    not  the  chatgiB  laid  iu  the  article^  nor  the  diTgfc  coum«r> 

Jg%  V  firg.  pleaded,  by  Mr.  King.    ladepaiJently  of  jtibdav  the-witnaM 

Biahop  has -given  his  evidence  in  such  a  man«erAe^«nrtide 

him  to  no  credit  in.tbe  estimation  of  the  .Court      •/     t  ■ . ' .  < « : .' 

InfereDcefrom  <  This  charge  being. disposed  of,  the  prootf  of  the  adnltgnf 

Ws^  being  dis.  ^^jjg  husband  is  limited  to  one  issue,  via.,  the  &et'fl£rhit 

being  infeoted  with  the  venereal  disease ;  \  and  conaeyaen^ty 

it  will  be  essential  to  enter  into,  the  deUils  of  the  tnedseal 

testimony  bodi  on  the  one  side  and  an  the  other.     But,.  be» 

fore»  X  proceed  to  this,  it  may  be  useful  to  pause  for^a  nuN^ 

vaentf  to  consider  the  relative  situation  of  the  parties  in  the 

cause,  as  they  stand  before  me  at  this  stage  of  the  inqniry. 

Jb  is  an  established  fact  in  the  cause  (I  lassuroe),  that  the 

wife  committed  adultery  with  Charles  Allen  in  Aprils  1844^ 

— rthedate  is  material.      It  is  equally  clear,  and  estaUiafatod 

by.  the  best  evidence,  his  own  admission,  that  Charles  Ailkn 

was  infected  with  die  venereal  disease  tn  the  sununer  ind 

autumn  of  1844.     His  own  statement  is,  that  he  hadrlbei 

disease  while  Mr.  King  was  at  Margate,  in  1844,  butt  tiak 

he  had  nearly  recovered  from  it  in  the  October  and  No^edH 

her  of  that  year.    The  wife  committed  adultery  in  Afirik 

18i4;  the  alleged  adulterer  had  the  disease  in  the  sumrodP 

and  autumn  of  that  year ;  and  a  third  fact,  placed  beyond 

the  reach  of  controversy,  is,  that  Mr.  King  was  iofeded 

with  the  venereal  disease  in  December  of  the  same  year*   : 

not  conclusive      Such  being  the  state  of  the  facts,  it  has  been  oontended 

r*!f' l!?®  ^'^®  by  the  Counsel  for  the  wife,  that  the  commission  of  aduU 
nad   been  un-    ' 

chaste.  tery  is  always  to  be  presumed  who'e  the  husband  is  infeoled 

with,  the  venereal  disease.  They  have  both  pressed  this  as  the 
reoeived  doctrine  of  the  law  applicable  to  all  cases  of  this 
description.  It  seems  to  me,  however,  that  they,  are  aot 
warranted  in  assuming  this  to  be  a  proposition  of  universal 
application.  It  is  very  true  that,  when  there  is  no  aspernoQ 
upon  the  chastity  of  the  wife,  the  venereal  disease  may 
furnish,,. and  frequently  does  furnish,  conclusive  proof  of 
the  adultery  of  the  husband.  But,  in  the  present  instancew 
I  am  to  consider  the  legal  presumptions  which  apply  to  the 
ca^.of  an  unchaste  wife;  and  the  real  question  is,  what  is 
the  presumption  of  law,  or  rather,  on  which  side  rests  the 
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\NMdiei»ofepitof^%h«d  the  wife  hfa  ^aced  itimelf,  by  her    Maecb  10. 

a^iltePOM<o0Mhie^  irf  Mditftitiiatioti  that  she  mtfjr  btfire  jqJTjOw. 

ben  Teafeeed  to  infection  aUundef'Andmtky  he  the  very  ifi^ 

dividual  who  >  oomtnuiiioated  the 'disease  to  her  husband? 

Under  such  a  contingency,  I  am  of  opinion  thett  the  burthen     The  horthen 

tf.tp»eof.iB  Mded;  ttet  the  law  wiU  rmpose upon  the  tHfe  ^^^^  ^^^ 

tfeoU^gtttmi  of 'ahewing  that  her  hu^and  donlracted  the 

tiiwtdor  from  the  oOMamination  of  another  person  than  her- 

idf;  tor^  at  all  events^  of  proving  that  she  could  nbt  herself 

kme  comtnmiicfted  the  disease  to  him.     Here  the  wife  is 

ablterow ;  the  paramour  of  the  wife  is  hifected,  and  there 

it  Bpmndtie  intimacy  with  any  woman,  or  any  circumstance 

kaiiD^^'up  to  adultery,  proved  against  the  husband,  but 

tlHiigle  fact  of  his  being  venereally  infected. 

irKHi  diese  observations  I  approach  the  medical  evidencOi 

'ISieirat  witness  (who  has  been  examined  by  both  par* 

tin^  iiiir.  John  Miles,  surgeon,  a  very  excellent  witness. 

Dj^4lle  9th  artide  of  the  wife's  Libel  he  says,  that  on  the 

SthOcceoiber,  1844,  Mr.  King  called  upon  him  and  con* 

MheA  hinx  about  some  local  inconvenience  he  suffered  in  the 

weiihtm ;  that  the  witness  had  his  suspicions  as  to  the  nature 

of  idle  disease,  but  did  not  tell  him,  nor  when  he  came  again, 

Uiadays  after,  and  not  till  the  third  visit,  9th  December, 

nhsB  be  told  Mr.  King  he  had  contracted  the  gonorrhoea ; 

that  Mr.  King  exclaimed,  '*  Impossible,  for  I  have  had  no 

ilttrcoarse  with  any  person  but  my  wife,"  and  seemed  very 

aocih  surprised  and  annoyed  at  the  disclosure;  that  the 

witness  said,  if  he  was  not  satisfied,  he  had  better  take  the 

ofioion  of  another  surgeon,  and  referred  him  to  Mr.  Aston 

Key,    On  the  10th  article,  he  says  he  met  Mr.  Key  at  Mr. 

Kiag'g,  and  in  consultation  they  fully  agreed   as  to  the 

mtare  of  the  disease.     Upon  interrogatory,  he  says  that  Mr. 

Kii^,  when  the  witness  expressed  his  opinion,  on  the  9th 

Dfcember,  that  he  had  a  venereal  affection,  expressed  asto- 

iMmeat  and  surprise,  and  exclaimed,  "  Good  God !  it's 

impoisible,  for  I  have  only  been  with  my  wife ;"  and  the 

witness  adds,  *'  I  believed  his  statement  to  be  true,  he  ex- 

preased  himself  so  strongly  on  the  subject,  and  whenever  I 

hife  seen  him,  he  has  always  adhered  to  the  same  account" 
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ItlAnttt  l&.     '  Ml*:  MHet;  in  hi^  exiiinitiation  jxpbii  the*  htl^bhBdK»'*Al]^^ 
JBi^viw  ^^^'  d^pt^ei  that;  -when  he  told  Mr.  Kfng  that'll}^  Wte* 
tM  case  ofgonorrhoea,  he  added,  ^to  ^ase'his  Mi6d,^'lte 
<«9t  was  |XMi!ble  that  he  might  have  6ontrMt^  'the*^fe«i^ 
(hmtafotiY  closet*''  '    '    •  "   '• 

'  Mi^.  Ait6n  Key,  who  has  been  examihed  Iq^the*  ^W&i'&tt^ 
ftrtns  Mr.  Miks's  evidence  as  to  th^  nature^  oF^thie  ^^istd; 
and  states  that  the  consultation  took'  place  on  the*  21st 'Dc^ 
cember,  1844*  ' 

'  Another  witness  examined  by  Mrs.  King  upon  this  point 
IS  Harriet  Walden,  who  was  servant  to  Mrs.  King^  ^ri* 
to  her  marriage,  and  continued  to  act  as  her  servtdl 
up  to  about  the  last  four  months  after  her  marriaget 
and  attended  upon  both  Mr.  and  Mrs.  King,  as  a  day- 
servant.  She  deposes  that,  about  October  or  Novembefi 
1844,  Mr.  King  was  infected  with  the  venereal  disease, 
which  she  knew  from  the  state  of  his  linen ;  that  she 
shewed  one  of  his  shirts  to  Mrs.  King,  who  told  her 
husband  what  the  witness  said,  in  the  witness's  pre- 
sence ;  that  both  Mr.  and  Mrs.  King  positively  denied 
that  it  could  be  the  bad  disorder ;  that  a  few  days  after, 
Mr.  Aston  Key  being  called  in  to  attend  Mr.  King  for  im 
attack  of  the  gout,  after  his  second  visit,  Mrs.  King  informed 
the  witness  that  Mr.  King  had  the  disease,  as  well  as  the 
gout;  that  he  was  confined  up  stairs  for  about  three  Weeks, 
and  on  one  occasion,  whilst  the  witness  was  in  the  bed- 
room, Mr.  King  said,  "  This  is  a  bad  job,  Harry  ;*''  the 
witness  replied,  "  Yes,  it  is,  Sir  ;•*  he  then  said,  "  I  «int 
think  how  I  got  it,  unless  it  was  on  a  foul  place,  or  doset** 
The  witness  adds  :  "  He  then  walked  across  the  room,  and 
seamed  very  much  cut  up  about  it,  took  out  his  hand- 
kerchief, begfltn  to  sob  like  a  child,  and  said,  '  So  help  me 
Ood  I  I  have  never  krtown  any  other  woman  ^cept  ytrtw 
mistress  since  I  married  heri'  **  Upon  interrrtgatdTy,  -she 
i»«:lmits  ihki,  about  the  year  1844,  sh6  dbes 'ttbt  reW^led 
it  was  inf  the  aiittmm  of  that  yeiar,  she  pointed  out  to  tvt^c 
^h^rTfjersons  «« the  nasty,  filthy  state"  in  which  Mrs;  Ri»g\ 
botly-1in«i  was. 
''Withfout^taching'tihdue  importance  to  •the'  dedaratibns 
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^ifJirfKillS  ({which  lure  proved,  however,  by  the  witnesBes    March  IOl 
^4l¥  ifife)iit  ityioipoMible  not  to  see  that  they  were  8pon*>  _j^    ^L. 
lMf90ii|,iii)4  J^tural^.  and  also  that  Mr.,  Miles  himself  was 
ifffm^mJtk  the  notion  of  their  sincerity^  otherwise  he 
vooid  not  have  tried  to  soothe  his  feelings  and  allay  hia 
iqil^tiMVibycSuggf  sting  the  possibility  of  his  having  canght 
fMi^m  by. contact  with  some  contaminated  spot».iD  wha^ 
liff;ifS%;natB8  as  **a  foul  doset/'  .      . 

Wibat,  then,  is  the  result  of  this  scrutiny?     The  clear     Result:  the 
«Pfjcti0B  that  Mjts.  King  has  failed  to  prove  that  Mr.  King  ^^^^^  "^l 
JHp^f^iacLcBDniitction  with  any  other  woman  than  herself ;  husband     was 
ippiiipirntljr.  it  is.  not  a  case  where  the  compensatio  crimmis,  infec^****^*""*^ 
•«f^hiabi,uiHloubtedly  forms  part  of  the  matrimonial  law  of 
tiliii^  (^oiirtSy-^is  applicable  ;  and  such  being  the  case^  I  am 
rriiPTWtf.  fron>  ^he  necessity  of  wading  through  the  disgust- 
'T^dHtr^'   given  by  Eliza  Nash  and  Ann  Jones,  other  aer* 
H^fiHf^  this  establishment,  examined  on  behalf  of  Mr.  King  ; 
«C/C4p(tl«sting  and  comparing  their  testimony  with  that  of 
tt|[l|riet.WAlden,  and  endeavouring  to  ascertain  from  such 
CDDtcast  and  comparison  whether  Mrs.  King  was  or  was  not 
inCKtcdr vrith  the  disease;  whether  the  physical  infirmity 
H^idUv  which  she  laboured  was  gonorrhoea  or  leucorrhcea, 
wUshf  without  the  assistance  of  more  medical  evidence  than 
IfQssess  on  this  point,  I  should  be  extremely  sorry  to  be 
oUiged  to  decide.     I  am  relieved  from  this  by  reason  that 
Mis.  King  has  not  done  what  the  law  requires,  namely, 
^wn  that  Mr.  King  had  been  connected  with   strange 
noi^en ;  for,  being  an  adulteress  herself,  and  her  paramour 
bciog  infected  with  the  disease  at  the  time,  she  is  to  shew 
tbst  her  husband  had  the  disease  aliunde. 

I  now  come  to  the  only  remaining  point,  which  was  CondonBtion 
presjKd  by  both  the  Counsel  for  the  wife,  namely,  condona^  *"**  conni- 
^m  and  connivance  on  the  part  of  the  husband.  It  is  said 
t^t  the  ^rcumstances  developed  in  the  evidence  prove  con- 
nivaof^e;  that  the  husband  must  have  known  the  condoct 
of  ills  wife,  and  tacitly  connived  and  winked  at  it,  by  allow- 
ing her.  to  remain  so  long  an  inmate  of  his  house  after  his 
discovery  of  her  adultery.  It  is  undoubtedly  competent  to 
the  learned  Counsel  to  use  an  argument  of  this  kind ;  but 
they  are  met  in  limine  by  this  difficulty  :  that,  whereas  they 
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Mabch  10.  had  been  contending  that  there  was  no  adoltery  at  mA,  they 

Ota^rkhd   '^^^^  contend  that  the  adultery  was  bo  manifestthail  it  wilg 

impossible  it  could  escape  the  observation  of  tlie>kasbaiKl. 

Hiis  difficulty,  however  great,  might  be  surmoonted;  bati 

am  of  opinion  that  it  is  not  overcome  in  this  case.  ^ '  •      i 

The  husband  is  infected  with  the  disease  atf  the  close*  of 
1M4;  and  it  is  proved  beyond  doubt  that  he  >  had  met  ihA 
most  remote  suspicion  of  his  wife's*  infidelity  at  that  thnei 
He  doubts  how  he  got  it,  and  the  notion  infused  into  his 
mind  by  the  medical  adviser*  in  whom  he  confided^  that  be 
might  have  caught  the  disorder  otherwise  than  from  sexvd 
intercourse,  at  a  water-closet^  naturally  diverted  hin  vas* 
picion,  and  it  was  only  when,  in  the  progress  o^  their  gaiky 
intercourse,  the  wife  and  her  paramour  became  leas  guordcki 
in  their  conduct,  and  were  banded  together  against  him  ta 
their  domestic  squabbles,  that  his  suspicious  4)eoas]M 
awakened,  and  his  attention  was  directed  to  make  inquiiies. 
*^  Dedecut  tile  domus  sciat  uUimujSy*  a  well-known  maxim, « 
as  applicable  (perhaps  more  applicable,  from  the  prevalenei 
of  coarser  manners)  to  the  keeper  of  the  Black  Sfvan  as»lf 
persons  who  are  moving  in  an- exalted  sphere  of  life  t^M 
it  is  to  be  observed  that,  according  to  tl»e  plea  of  the;  ^k^ 
it  was  the  husband  who  turned  her  out  of  his  doors  at  laali  < 

Under  these  circumstances,  I  do  not  think  the  ^pksaf  aI 
condonation  or  connivance  made  out.    ■  ,■..,{• 

Great  stress  has  been  laid  by  the  Counsel  on  both  odes 
on  the  ante-nuptial  frailties  of  both  parties  to  this  auit»  'It 
has  been  urged,  in  no  measured  language^  by  the  Counsel 
for  the  husband,  that  the  wife  indulged  in  habits  of  proii^ 
gacy  and  incontinence  before  their  marriage,  whilst  tin 
Counsel  for  the  wife  have  endeavoured  to  direct  my  atten* 
tion  to  die  ante-nuptial  adultery  of  the  husband.  I  wiah  il 
to  be  understood  that  I  have  entirely  disrabsed  from  mj 
consideration  all  the  arguments  connected  with  these  respee 
tive  accusations,  in  my  judgment,  the  Ecclesiastical  Conrti 
cannot  be  too  cautious  in  abstaining  from'scrutinizung, or] 
should  rather  say,  firom  all  inquiry  into^  the  conduct,  o 
married  persons  antecedent  to  marriage.  If  charges  of  thi< 
kind  had  been  introduced  into  the  pleadings  on  either  sid< 
in  this  case,  I  should  have  directed  them  to  be  expunged 


not  proved. 

Ante-nuptial 
conduct  of  the 
parties. 
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mdl  (ike  tfais:  opportunity  of  stating,  that  I  have  decided    Mamcu  lOt 
^arnxMy  tecundum  allegaia  ei  probata^  and  without  j^pJTjaia 
mfnkieoee  to  facts  which  have  found  their  way  irregur 
hi)jt  as  k  appears  to  me,  into  the  mass  of  evidence  whitk 
I  bave  been  called  upon  to  weigfi  and  consider.  •.. 

In  the  course  of  the  discussions  in  this  suit,  my  attention     Expense  in- 
kt  been  frequently  directed  by  the  Counsel  for  the  huslund  ^^l^  ^* 
telhe  enormous  expenses  which  have  fallen  upoii  him..   >I 
kre  no  materials  before  me  from  which  I  can  form  any 
dfiman  am  to  the  extent  of  those  costs.     It  appeared,  how*^ 
mr,  that  the  statement  which  had  been  suggested  to  the 
ionned  Ccransel  in  the  first  instance  was  considerably  over- 
Anged.     Be  this  as  it  may,  I  doubt  not  that  the  costs  of 
tl»linsband  must  be  heavy;  it  is  in  the  very  nature  of  the 
anldut  they  should  be  so.    In  the  first  place,  it  is  a  matter 
of  Biesnity  that  the  husband  pays  the  costs  on  both  sides  : 
-^li^f  a  matter  of  necessity,  because,  in  the  contemplation 
cf  kw,  all  the  property  of  the  wife  becomes  merged  in  the 
knsband  on  marriage,  so  that  if  the  wife  had  not  pecuniary 
■eons  afforded  her  from  the  resources  of  her  husband, 
ddier  to  defend  herself,  or  to  prove  her  husband's  connu- 
bial delinquency,  there  would  be  no  end  to  the  tyranny  and 
oppression  to  which  married  females  might  be  exposed  and 
nbjected  ;  the  law  has,  therefore,  adopted  this  rule,  under 
a  choice  of  evils.     It  is  fixed  in  the  unalterable  constitution 
t(  things  that  this  privilege  of  the  wife  should  be  abused. 
No  animosity  is  so  bitter,  none  so  rancorous,  as  that  which 
it  engendered  between  persons  who  have  lived  together  in 
hsbiCi  of  unreserved  intimacy  and    confidence,  when  the 
t^sartium  ornnis  vitce  is  suddenly  broken  up,  and  the  bond 
of  their  affections  violently  rent  asunder.    Crimination  leads 
to  recrimination,  and  once  arrayed  against  each  other,  they 
IK  too  prone  to  catch  at  shadows,  and  to  resort  to  loose  and 
ni]Krficial   proofs  in  the  gratification   of  their  revengeful 
AeHngs.     The  indulgence  of  such  feeHngs  leads  to  accumu- 
lated expense,  and  the  Court  can  only  interpose  by  expung- 
iog  irom  the  pleadings  (as  I  shall  always  do)  every  fact 
which,  not  being  pertinent  to  the  immediate  issue  in  the 
cause,  may  lead  to  the  introduction  of  irrelevant  matterj  and 

VOIi*  V.  2  L 
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March  10.     by  directing  from  time  to  time  the  costs  to  be  taxed  by  th 

AtMov  Kina    ^^g^strar.      If  Mr.  King  is  harassed  by  expenses  in  thi 

matrimonial  suit,   he  must   regard  it  as  one  of  the  inci 

dents  to  an   unhappy  marriage:   a  misfortune   which  h 

shares  in  common  with  many  husbands,  who  have  not  beei 

sufficiently  prudent  in  selecting  the  partners  for  their  lives. 

Upon  the  whole,  I  pronounce  that  Mrs.  King  has  fail« 

in  proving  both  the  adultery  and  the  cruelty  with  which  shi 

Husband's     has  charged  her  husband^  and  that  she  has  not  establish^ 

P™^*r.  ^^^'    any  thing  in  his  conduct  to  bar  him  from  the  remedy  hi 

prays. 

Proctors : — Toumsend,  for  the  wife  ;  Rotheryt  for  the  husband. 


iPrerogatilie  tfTourt  of  iiTantrrtiurs* 

Cav,Day.  MaRCII  16. 

Where   the       In  the  Goods  of  the  Rev.  William    Hale,    dec 

llT^en  sepi-  —^^^^^'  ex-parte.^The  testator  died  in  October,   1846 

rated  from  his  In  early  life,  he  married  a  person  whose  christened  nam< 

J^ws^^^without  ^^^  Elizabeth,  but  they  quarrelled,  and  ceased  to  cohabi 

knowin^^  whe-  together,  in  1802.     Thirty-five  years  after,  in  1837,  a  fac 

dead  or^allv*^  ^^  marriage   took   place   between   him    and  Elizabeth  B 

married  a^in,  he   describing  himself  as  a  bachelor,  and  they  cohabite 

describing  him-  together  as  husband  and  wife  and  were  so  reputed.     I; 

self  asa  bache-      '^^    _  .  .  ,  .        ,.  . 

lor,     and,    six  1843,  he  gave  mstructions  to  his  solicitor  to  prepare  a  wil 

y^r*  ,  ?^®'*.     for  him,  stating  his  intention  to  leave  all  his  property  to  th 

bequeathing  ali  Person  who  lived  with  him,  but  that  he  was  afraid  of  dc 

his  property  to  scribing  her  as  his  wife,  lest  his  first  wife,  having  the  sam 

but  describing  christened  name  as  E.  B.,  might,  if  alive,  claim  the  pro 

her     as      his  perty.     The  solicitor,  under  these  circumstances,  describes 

and*^  by^^her  ^^^  party,  named  universal  legatee  and  sole  executrix,  as  th 

spinster  name,  testator's   "  housekeeper,"    and  under  the  name  of   E.    B 
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Addamt,  Dr,t  moYtd  for  probate  to  £•  B.  by  the  name    March  16. 
aid  description  of  ^  Elizabeth  Hale,  the  widow  and  relict      wdTdme 
of  die  deceased,  formerly  £.  B.»  spinster."     The  difficulty 
ID  the  case  is  this  t  if  she  takes  the  grant  as  £.  B.,  in  the  L'^'w^ilTow  a^nd 
ditracter  of  executrix,  she   will  repudiate  her  marriage  relict 
(wbicfa  may  be  good),  and  have  to  pay  ten  per  cent,  legacy     1846. 
di^.   On  the  other  hand,  the  first  wife  may  have  been  ^^-  ^• 
iliw  in  1837.    The  difficulty  can  only  be  effectually  met  by 
a  ipecitl  probate. 

Sir  H.  Jenner  Fust. — This  is  a  peculiar  case,  and  a 
very  anfortunate  one.     It  is  clear  that  the  testator  was  not 
tttiified  as  to  the  death  of  his  first  wife,  for  by  the  certifi- 
cate of  his  marriage  with  E.  B.,  he  appears  to  have  de- 
Knbed  himself  as  a  bachelor,  whereas,   if  he  had  been 
ntvM  of  her  death,  why  should  he  not  have  described 
hinueff  as  a  widower,  and  why  should  he  have  been  afraid 
of  nqiresenting  E.  B.  as  his  wife  in  his  will  ?     How,  then, 
en  the  Court  take  upon  itself  to  say  that  this  person  was 
i^ lawful  wife,  when  the  testator  doubted  it  himself?     I 
am  aware  that  the  party,  by  taking  the  grant  in  any  other 
character  than  widow,  may  repudiate  her  marriage  ;  but 
what  can  I  do  ?     \Addams, — In  a  special  probate  all  the 
arcmnstances  will  be  recited.]     1  am  asked  to  decree  pro* 
hite  to  this  person  as  the  widow.     She  is  clearly  entitled  in 
some  shape  or  other,  as  all  the  property  is  left  to  her ;  but 
the  difficulty  is  for  the  Court  to  pronounce  that  she  is  the 
widow,  and  decree  probate  to  her  in  that  character.     If  1 
jffonounce  her  to  be  lawful  widow  and  relict,  she  will  save 
the  duty  at  the  stamp  office.     [_Addams, — If  all  the  circum- 
stances are  stated,   the  Stamp  Office  will  judge  for  itself.] 
I  am  not  satisfied  that  the  former  wife  is  dead — ^the  testator 
was  not  satisfied.    lAddams. — Not  in  1843.]     I  should  be 
very  glad  if  I  could  do  it  safely,  but  I  do  not  see  how  I  can 
grant  the  probate  as  prayed.    Supposing  the  first  wife  to  be 
<Hve,  she  would  have  no  claim  to  the  property.      Let  it  be 
considered  again. 

The  motion  was  renewed.  1847. 
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Addams. — Very  special  advertisements  have  been  ii 
in  the  newspapers,  offering  a  large  reward  for  the  dis 
of  the  existence  or  death  of  the  first  wife.  She  car 
heard  of^  and  her  relations  cannot  be  ascertained. 


DscKii.  Sir  H.  JfVKER  Fdsi;.— fHow  ean  the  Court  sa 

party  is  a  widow  and  the  widow  of  the  deceased  ? 
reject  the  motion.    She  must  take  probate  as  sole  exi 
named  in  the  will. 


END  OF  HILARY  TERM.  AND  OF  THE  SITTi: 
AFTER  TERM. 


AdmisaiiM  during  the  Tern: — 

AS    FROCTOa. 

Feb.  9.— Douglass  Du  Bois,  Esq. 


M.]  ASeHES  COUBT.  861 


EASTER    TERM,    1847. 


Sitt^ti^  Court  of  esLtiUtbuvv^ 

April  15.  1^  Seu. 

The  Countess  of  Dysart  v,  the  Earl  of  Dysart. —      Fmctbe.— 
Kotim.  — This  was  originally  a  suit  for  restitution  of  conju-  ^^f^  »  ■«!- 
giliiribts,  brought  by  the  Earl  of  Dysart  against  his  Qoun-  yorce  had  been 
*     tei^ii  the  Consistory  Court  of  London,  the  Judge  of  P«^f«°c«*»'>y 
vUi  Court,  by  his  final  Interlocutory  Decree,  ordered  the  decree,   before 
CWtess  to  return  to  cohabitation.*     From  this  sentence  the  ?1^^  ^' 
Cooiitess  appealed  to  this  Court,  and  (as  in  the  Court  below)  canon    had 
fnyed  a  divorce  by  reason  of  the  cruelty  of  her  husband.  ^^  K>^^«n»  *^« 
llie  Dean  of  the  Arches^  by  his  final  Interlocutory  Decree,  ing  ^  sentence 
hnng  the  force  and  effect  of  a   definitive  sentence  in  contrary    to 
writing,  pronounced  for  the  Appeal,  reversed  the  Decree  ^    Toid,— the 
•ppealed  from,  and  decreed  the  Countess  of  Dysart  to  be  Proctor  for  the 
A'vorced  from  her  husband  by  reason  of  his  cruelty.f   From  havST^PpSiS- 
this  Decree  the  Proctor  for  the  Earl  of  Dysart  appealed  ed    from    the 
«pud  Ada  to  the  Judicial  Committee  of  the  Privy  Council.    3^^*^ 
By  the  107th  Canon  it  is  declared,  that,  '*  in  all  sen-  Conrt    signed 
tences  pronounced  only  for  divorce  and  separation  ^  thoro  et  ^nceTwiwtl 
lexiJ,  there  shall  be  a  caution  and  restraint  inserted  in  the  ed  in  writing. 
Act  of  the  said  sentence,  that  the  parties  so  separated  shall  ■?*'   ^"^ 
.  Hve  chastely  and  continently ;   neither  shall  they,  during 
^h  other's  life,  contract  matrimony  with  other  person  : 
and  for  the  better  observation  of  this  last  clause,  Uie  sen- 
tence of  divorce  shall  not  be  pronounced  until  the  party  or 
parties  requiring  the  same  have  given  good  and  sufficient 
caation  and  security  with  the  Court  that  they  will  not  any 

*  3  Notes  of  Ca.  324.     1  Robert.  106.  f  Ante,  p.  IQi. 
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And  by  the  108th  Canon  it  is  declared,  that  ''if  4 
Judge,  giving  sentence  of  divorce  or  separation,  ihiBl 
fully  keep  and  observe  the  premises,  he  shall  be  bjfl 
Archbishop  of  the  Province,  or  by  the  Bishop  of  thel 
suspended  from  the  exercise  of  his  office  for  the  f 
whole  year,  and  the  sentence  of  separation,  so  girenfl 
trary  to  the  form  aforesaid,  shall  be  held  void  to  idl  i 
and  purposes  of  the  law,  as  if  it  had  not  at  all  been| 
or  pronounced.** 

It  is  the  invariable  practice,  in  accordance  with  I 
Canons,  for  security  to  be  given,  in  the  form  of  a  1 
before  sentence  of  divorce  ^  thoro  et  mensd  is  pn 
given.     In  the  present  case,  however^  by  inadverteniB^l 
such  bond  was  entered  into»  on  the  part  of  LadyT 
prior  to  the  sentence  pronounced  by  the  Jadg9.< 
Court  on  the  2nd  March.    A  bond  was  subsequentljf 
into  on  her  behalf,  and  notice  was  given  by  her  I 
the  Proctor  for  Lord  Dysart  o£  bis  intention  to 
definitive  sentence  in  writing,  divorcing  Lady  Dyai 
her  husband,  and  to  move  the  Court  by  Counsel  to  j| 
same. 

Sir  John  Dodson,  Q.A.,  for  the  wife,  in  support  < 
motion. — ^There  is  no  doubt  o£  the  power  of  thiiC 
which  retained  the  principal  cause,  the  parties 
before  it,  to  alter  and  vary  its  sentence,  like  other  ( 
The  ''Monarchr*      Cheese  v.   Scal€i.-[      The 
Chancery  is  perpetually  altering  its  decrees*    Hei^  i 
ever,  we  do  not  ask  the  Court  to  vary  its  judgment,  I 
consequence  of  a  want  of  form,  to  sign  a  sentence  whi 
has  pronounced. 

Haggard,   Dr.,   on  the  same  side. — It  is  almost  i 
juris  to  sign  the  sentence  now  porrected.     There  ( 
modes  of  delivering  the  sentence  of  the  Court,  oneb 
locutory  ;    the  other  and  more  solemn  mode,  in 
under  the  hand  of  the  Court  itself.     The  sentence  V9l| 
Interlocutory  Decree.    Lord  Hardwicke»  in  GaUtm  v. 


AaOUMINT. 
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cod^y*  totallj  yaried  a  decree  he  had  given  twelve  months     Avhil  15. 
befoTR    In    Souier  v.  Somter^'\  in  the  Prerogative  Court,      Dygartr 
last  term,  an  interlocutory  sentence  passed  in  favour  of  a       D^ZarL 
will,  and  some  formal  step  not  having  been  taken,  the  Court 
repeated  its  sentence  on  a  subsequent  day. 

Addamt,  Dr.,  for  the  husband,  against  the  motion. — No 
allnion  has  been  made  to  the  Canons,  upon  which  the 
whole  difficulty  arises,  and  which  <kclare  that  a  bond  shall 
be  taken,  and  that,  if  a  sentence  of  separation  be  given 
without  such  security^  it  *'  shall  be  held  void  to  all  intents 
and  purposes  of  the  law,  as  if  it  had  not  at  all  been  given  or 
pniDoimced."  This  is  said  to  be  an  Interlocutory  Decree ; 
Wtithas  ''the  force  and  effect  of  a  definitive  sentence  in 
vntag."  It  is,  therefore,  a  definitive  sentence,  solemnly 
pnamnced,  recorded,  and  appealed  from.  According  to 
thaCbon^  the  sentence  is  void  to  all  intents  and  purposes 
iakr;  but  I  am  not  to  argue  whether  the  sentence  is  null 
ornL  If  bad,  it  is  a  nullity,  which  cannot  be  cured  ;  if 
fNd,  the  party  has  the  benefit  of  the  sentence,  which  is 
ijppealed,  and  the  Court  cannot  pronounce  another.  Are 
there  to  be  two  sentences  ?  In  Souter  v.  SotUer^  the  sen- 
tooewas  not  recorded. 

Hardingy  Dr.,  on  the  same  side. — In  Souter  v.  Souter, 
there  was  no  appeal ;  the  present  question  did  not  arise  in 
that  case.      Galton  v.  Hancock  was  an  ordinary   case  of 
Aering  a  decree  in  the  Court  of  Chancery.     What  was 
done  by  a  Court  of  Law,  in  the  record,  in  Cheese  v.  Scales, 
is  DO  precedent  for  these  Courts ;  that  case  proceeded  on  a 
distinct  technical  ground,  applicable  only  to  Courts  of  Re- 
cord.   In  the  **  Monarch"  there  was  no  question  about  an 
appeal,  whereas  our  objection  is,  that  what  is  asked  cannot 
he  done  after  an  appeal  apud  Acta,     So  much  as  to  autho- 
rity ;  now  as  to  principle.     The  effect  of  an  appeal  from  an 
interlocutory  sentence  is  to  devolve  the  cause,  and  render 
tbe  Judge  ^  quo  incompetent  to  do  any  thing  with  that 
cause.     Gaill.J     According  to  this  writer,  an  appeal,  even 
without  an  Inhibition,  '*  extinguishes  the  sentence."     [Per 

♦  2  Atk.  430.  t  Not  rep. 
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Curiam. — If  an  appeal  is  sufficient  to  extinguish  the  sen* 
tence,  why  is  there  any  need  of  an  Inhibition  ?  In  this 
case,  there  has  been  no  petition  for  permission  to  appeal.] 
The  same  doctrine  is  held  by  Maranta,"*"  Von  Espen^t 
Ayliflr,t  and  Oughton.§  It  may  be  said  that  the  Judge's 
hands  are  not  tied  up  until  an  Inhibition  issues ;  but  in 
MiddleUm  t.  Middleton,\\  Lord  Stowell  said  that  the  Coart 
would  always  defer  to  an  appeal.  Supposing,  however,  the 
Court  to  be  against  us  so  far,  these  objections  arise.  Fint, 
what  would  be  the  state  of  the  process  when  the  case  comei 
before  the  superior  Court  ?  There  would  be  two  sentences 
in  one  cause,  with  different  minutes, — an  interlocutory 
sentence,  entered  on  the  day  it  was  pronounced,  and  a  de- 
finitive sentence  in  writing  on  a  subsequent  day.  Secondlyi 
how  are  we  to  prosecute  our  appeal,  and  know  from  which 
sentence  we  appeal  ?  Thirdly,  in  a  case  of  this  kind,  prma 
impressionism  there  ought  to  be  special  grounds  assigned  for 
the  application  ;  there  is  no  failure  of  justice ;  if  there  is  an 
error,  it  has  been  through  the  laches  of  the  other  side 
Fourthly,  the  consequences  are  serious :  if  the  Court  openi 
the  door  to  such  applications,  it  could  not  shut  it  again. 

Sir  J.  Dodson,  in  reply. — The  Canon  justifies  this  applies 
tion,  for  it  declares  that  the  sentence  is  *'  void  to  all  intent! 
and  purposes  o£  the  law,  as  if  it  had  not  at  all  been  giver 
or  pronounced."  If  the  sentence  be  a  nullity,  the  Coun 
has  pronounced  no  sentence  at  all,  only  intimated  its  opi- 
nion, and  we  now  ask  it  to  sign  a  sentence.  Qudcunqm 
vid  datdy  whether  it  is  a  nullity  or  not,  the  Court  may  sigi 
the  sentence,  which  can  do  no  harm,  since  there  can  be  n< 
confusion  as  two  sentences.  If  the  sentence  is  a  nullity,  th 
appeal  was  a  nullity.  Most  of  the  authorities  put  in  front  o 
the  battle  are  foreign  writers ;  Gaill,  in  particular,  does  no 
accord  in  all  respects  with  the  practice  of  the  Englisl 
Courts.  In  Middleton  v.  Middleton,  though  Lord  Stowel 
says  that  the  Court  will  pay  deference  to  an  appeal  to  th 
superior  Court,  yet  he  adds  that  the  hands  of  the  Court  ar 


♦  Praxis,  disp.  1,  88. 
:  Parerg.  pp.  78,  79. 
0  2  Hagg.  £.  R.  Supp.  134. 
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i  of  tiiis  Oavrt^  to  teke  <lep&iriiieli  ib  aees^^oosittont* 
^MnM  cnd»  of  jortiae,  after  tbei  appealt  and  bc£Dee  Uie, 
Miipliiiib' '  •  '  :•.-.». 

r'As|fttMt^aa<the  8«ne4i(}e««*-If  an  appeal,  extu^fusshea  a 
■DMBe^*ii0w  CBtt  theiCourt  ^  ^no:  urge  on  an^appeal? 
Piai)0ihtiaai.^Or  bow,  ^iien  the  eaitae  il^remitted*  it  it 
titfci&witbit?.  Harding — When  the  eauBe.ia  >rep«)tted*, 
iMimpBtmcy  of  the  Court  ia  restored.}  •  Qur  tniede  .of 
»<Mfferipfroiti^hat  of.  the  told  writers^  y  ChichmUrv^ 

J.J    :.  ■      .       '  J   Mi  .Hj     ■"»   '»     r; 

Hi'VjjfT'     fir-  -  ^  .t|:   t  rn     111'. ^     Hit       /'•/*         -■\:\\     VI.       •     , 

"ilatSL  JJ»f NBR  FcNiv.'^I  em  prepared f  to  asgo  tkaireeii^JoD<3M>NT. 

tpHnjftccovding  rt»  ^  Bothontiea  cked^  a  Couetr  iwhioh  Mi 

ithatTk  hmM  peoiioBnced  )mr>efveoa«Mie  ^ennenoti* 

.flb  point  of  law  »a  nuUit^^  is  aft.Ut>fcty^toeifnJl 

'ivteiivafjroD/nicnd' iti^'lbrviffa  tflPinqgwextti 

kitoid/theCSoint  batf  pronoanoedtno  seiilttad^ifi  aUU 

HWiida  not'a  ease  -of  Yarjiin^  a  sentenee  j  Um(  Qbivit>Tia 

■HifiiikiLdtesign  a  sentence  in  con&Nrmtty  tdithatrtrhidl 

it  hwifffgnopneed ;  >  a  nore  foriBal  sentepce  in  ^vrttingit  ^  tf 

AsiC|fi|irt  ha»  mt  pronounced  any  stntence,  or  iC  the  4ta- 

l>niril:ha»iprononneed  be:  (aa  contended)  a  ntlUit3^  tfie 

flntt  iajBbwt  doing  that  which  it  ia  bound  to  do»  ifUMp^jr^ 

fRRMamda  a  attitence.    If  it  ia  »ot  a  nilllity^  the  'Baip^n«< 

iqtt  will  tbe entitled  to  the  benefit  of  an  appeal  froBHithd 

■^piluuuflm^  decree."  The  Coart  is  only  «atied  upon  to  do 

vjbit  iitwon)d  hive  done  in  the  first  iDstance*  nanlelypte^^ign 

aenieaee  after  ixmd  gi  ven^  not  to  anend  kt  aewtence  «c  inter* 

Utatery  decree,  and  no  part  of  ^se  sentence-  willbe.oon- 

teled  from  the  Coart '  iid  quem»    It»  appears  to  be  alasoit-  tl^ 

iaa^  case  as  that  of  the  '<Moaarrib /"f  for,  though  therefwHs 

liaiiippiMiin  thatcase^  there  might  have  been,  and  th^)other 

dnro  dstaUiih  the  principle  that  the  Coiut  may  lcorMct<ao 

erlbr^'  and  the  otheip  aide^  in  this  casey  will  haycitbefijeaefit 

ofi^jdlith^iviarj^udienU  befdire  the*  superior  Courts »  I  thipk 

the. Court  is  at  liberty  to  sign  this  sentence, — not  varying 

•  lAdd.  5.  t  1  Rob.  juii.21. 
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April  l&^  the  original  sentence^— pronouncing  in  favour  of  the  appeal 
T^~l  and  for  the  divorce,  and  I  shall,  therefore,  sign  the  sen- 
D^wart       tence  porrected  on  behalf  of  the  Appdlant. 

(The  Court,  in  the  usual  manner,  before  signing  the  sea- 
tence,  called  upon  the  Proctor  for  the  Respondent.) 

Stokes. —  I  have  no  Proxy  from  Lord  Dysart,  as  mj 
Proxy  expired  when  I  alleged  an  appeal  on  his  behalf,  on 
the  2nd  March. 

Pkr  Curiam. — You  are  still  before  the  Court :  you  have 
appeared  to*day,  and  instructed  Counsel  to  oppose  tbit 
motion. 

Stokes,  ^l  most  respectfully  decline  to  make  any  prayer 
on  behalf  of  Lord  Dysart. 

Sir  J.  DodsoM.^The  Registrar  might  take  down,  «•  The 
Proctor  for  Lord  Dysart  being  present,  and  declining  to 
make  any  prayer." 

Per  Curiam. — ^The  question  is,  whether  the  Proctsr, 
having  instructed  Counsel,  is  not  bound  to  make  a  prayer? 
He  instructed  Counsel,  and  prayed  the  Court  to  reject  this 
motion  ;  and  then  he  turns  round  and  says,  **  I  make  do 
prayer."  The  question  is,  whether  the  Proctor  is  not  boaod, 
under  penalty  of  suspension,  to  make  a  prayer  ? 

Addanis, — Mr.  Stokes  considers,  as  his  Proxy  has  ex- 
pired, he  cannot  do  any  act  to  prejudice  Lord  Dysart. 

Per  Curiam.— I  apprehend  your  Proxy  did  not  expireas 
you  say.  The  principal  cause  is  not  out  of  this  Court  until 
an  Inhibition  has  issued^  or  a  definitive  sentence  has 
passed. 

Stokes, — A  definitive  sentence  stands  on  the  records  of  thii 
Court,  as  already  given. 

Per  Curiam. — How  do  you  appear  here  ? 

Stokes, — I  may  appear  as  amicus  curias. 

Per  Curiam. — This  point  must  be  considered.  Mr 
Stokes  must  make  a  prayer,  or,  if  he  does  not  pray,  it  muis 
be  considered  what  is  to  be  done. 

(At  a  subsequent  part  of  the  day,  the  Court  again  askei 
the  Proctor  for  Lord  Dysart  what  he  prayed  ?) 

Stokes, — I  most  respectfully  decline  to  make  any  prayer 
I  do  not  feel  in  a  situation  to  do  it. 
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i^^  J.  /Xn^ido.— •!  should  be  sorry  to  press  sny  thing 
•gimst  the  Proctor,  but  as  he  has  instructed  Counsel,  I  caiw 
Dot  see  how  he  can  be  before  the  Court,  and  not  before  the 
CotrL 

Stokes."*^!  submit  that  I  cannot  be  compelled  to  do  any 
Id  tliftt  would  prejudice  Lord  Dysart,  or  any  thing  that  I 
M  to  be  wrong. 

PsR  Curiam. — You  come  before  the  Court  and  instruct 
OonieL  to  resist  the  motion  to  sign  the  sentence ;  and  you 
Mt  deeUne  to  make  any  prayer.  That,  I  think,  is  not 
r^ht,  Mr.  Stokes.  You  had  appealed,  and  that  must  appear 
o&tfae  records  of  the  Court;  the  only  doubt  I  have  is, 
whether  I  should  not  have  that  inserted  in  the  sentence. 
^'^BU^es*-^!  am  afraid  of  perempting  an  appeal. 
'  fiBxCimiAM— It  may  be  a  question  whether  you  have 
'Htt  done  so  already.  The  Court's  hands  are  not  tied,  and 
Afr.rA*kes  has  appeared  as  L<Mrd  Dy sart's  Proctor. 

Mk».— Under  a  Pnmy  which  only  lasted  till  a  definitive 
^ntMioe. 

'   The  Eegistrar. — The  minute  I   proposed  to  make  is, 
**"  Present  Stokes,  who  objected  thereto." 

Addanu, — That  is,  to  signing  the  definitive  sentence. 
Siokes.'^l  have  no  objection  to  these  words  being  in- 
sated  :    **  Stokes  objecting  to   such    sentence    being    so 
•igned;' 

(The  Court  inserted  those  words  with  its  own  hand,  and 
•igned  the  sentence.) 

Proctors  :—  Orme,  for  the  Appellant;  Stokes,  for  the  Respondent 

(The  suit  was  soon  after  compromised.) 


April  1& 
Duiofiy. 


Sentence 
signed. 


Ormb  v.  Hojlloway,  falsbly  calling  hbbsblf  Ormb. 
*^^Gzttf^.^-^Tbis  was  a  suit  of  nullity  of  marriage  by  reason 
of  the  undue  publication  of  Banns  (brought  by  Letters  o£ 
Hequest  from  the  Court  of  Worcester),  promoted  by  William 
Orme,  the  father,  and  as  such  the  natural  guardian,  of  William 
Wheeley  Orme,  a  minor,  against  Harriet  HoUoway,  spinster, 
alleging  herself  to  be  the  wife  of  the  said  William  Wheeley 


Nullity  of  mar- 
riage by  rea- 
son of  undue 
publication  of 
Banns  pro- 
nounced foff  on 
evidence  that 
both  parties 
were  cognizant 
of  the  fraud.— 
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Arair.  15      Oime.      The  Libel  pleaded  the  Act  4  Geo.  4,  c.  76;  the 

(hm^v  ^'"^  ^^  ^®  ™*"'  ^"  ^^®  ^^""^  August,  1827,  and  that  he 
HoUowojf,  was  baptized  by  the  name  of  "  William  Wheeley  ;"  that  be 
It  is  iiot  he-  constantly  used  and  was  addressed  by  both  such  Christian 
cetsttry  that  names,  on  purpose,  amongst  other  reasons,  to  distinguish 
poaUiveHllddi!  ^^"*  ^""^"^  ^"  father;  that  such  fact  was  well  known  by  the 
reel  proof  that  other  party,  Harriet  Holloway,  who,  being  a  servant  in  the 

a  view  to  fraud;  Wheeley  Orme,  the  articles  of  which  were  marked  "  W.  W 
breviden^"of  ^^^^  **"  ^^^^  letters  were  addressed  to  him  by  those  names, 
concert  be-  which  were  frequently  taken  in  and  delivered  to  him  b;| 
tiir"  '^*  ^^'  ^*"^*^  Holloway,  and  he  wrote  letters  to  her  which  wen 
so  subscribed ;  that  Harriet  Holloway  was  the  illegitimati 
child  of  one  Mary  Ann  Spittle,  spinster,  afterwards  (in 
1823)  married  to  one  Benjamin  Holloway,  since  which  she 
(Harriet)  always  passed  by  the  name  of  Holloway,  and  do 
other;  that  in  April,  1845,  William  Orme,  the  Promoter 
(a  coalmaster  and  manufacturer  of  spades  and  shovels  at 
Stourbridge,  Worcester  hire),  engaged  Harriet  Hollowajt 
then  aged  twenty-four,  as  a  housemaid,  in  which  capacity 
she  resided  in  his  house  until  the  9th  March,  1846,  when 
she  quitted  his  service,  and  went  to  lodge  at  the  house  ol 
Thomas  Halls,  at  Old  Swinford,  Worcestershire ;  that  Harriet 
Holloway,  acting  in  concert  with  William  Wheeley  Onn^ 
for  the  purpose  ot*  effecting  a  marriage  between  them,  with' 
out  the  knowledge  and  in  fraud  of  the  rights  of  him  (th( 
father),  caused  the  Banns  of  marriage  to  be  published  be 
tween  them  in  the  parish  church  of  Clent,  in  the  county  o 
Stafford  (four  miles  from  Stourbridge  and  three  miles  fror 
Old  Swinford),  on  the  21st  and  28th  June  and  5th  Jul} 
1846,  under  the  false  names  of  <<  William  Orme''  and  **  Hai 
riet  Spittle ;"  that,  in  pursuance  of  the  Banns  so  undul 
•published^  a  fact  of  marriage  took  place  between  the  partic 
on  the  6th  July,  1846,  in  the  parish  church  of  Clent,  tb 
man  representing  himself  on  that  occasion,  in  the  hearin 
of  Harriet  Holloway,  as  William  Orme,  by  trade  a  barbei 
the  son  of  William  Orme,  a  carpenter,  and  as  of  the  age  c 
twenty-one  years  and  upwards,  and  Harriet  Holloway  repn 
senting  herself,  in  the  hearing  of  William  Wheeley  Ormi 
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u  Harriet  Spittle,  daughter  of  Benjamin  Spittle^  a  black-     Armtt  15. 
f    HDith,  and  the  parties  respectively  subscribed  such  names  in       pj^t, 
the  Banns-Book ;  that,  immediately  after  the  ceremony^  the     JDbftwwy. 
parties  separated,  the  man  returning  to  his  father's  house  at 
Stoudiridge,  the  woman  to  her  lodgings  at  Old  Swinford ; 
and  that,  on  the  27th  July,  1846,  the  father  of  the  man  re- 
omd  informati<m  which  led  to  the  discovery  of  the  marriage. 
Ssfenteen  witnesses  were  examined  upon  the  Libel,  and 
iMenrogated  on  the  part  of  the  wife,  who  gave  no  plea. 

The  evidence  in  support  of  the  Libel  proved  that  William 
Whcdey  Orme  was  baptized  by   those  Christian  names; 
that  his  letters  were  addressed  <<  W.  W.  Orme,"  and   his 
linen  was  marked  with  the  same  initials,  both  which  facts 
were  known  to  the  other  party,  Harriet  Holloway,  who  had 
been  a  servant  in  the  family ;  that  she  was  the  illegitimate 
<hmghlcr  of  a  woman  named  Spittle,  who,  about  two  years 
*^  her  birth,  married  one  Holloway,  supposed  to  be  the 
bhcr  of  the  child,  who,  after  that  time,  was  called  and 
bmm  by  the  name  of  HoUoway ;  that  she  gave  a  paper 
vith  the  names  of  herself,  as  **  Harriet  Spittle,**  and  of 
**  William  Orme,"  written   upon   it,  in   her  (HoUoway's) 
kmdwriting,  to  Mrs.  Hall,  at  whose  house  she  lodged,  for 
her  husband  to  take  to  the  parish  clerk  of  Clent,  telling  her 
«t  the  time  that  it  was  the  wish  of  W.  W.  Orme  that  the 
BiBic  "Wheeley"  should  be  left  out  of  the  paper;  that 
Ball,  the  husband,  took  the  paper  to  the  parish  clerk  of 
Clent,  to  have  the  Banns  published ;  that  the  parish  clerk, 
open  receiving  the  paper,  directed  his   son  to  enter  the 
Dimes  in  the  Banns- Book,  and  the  Banns  were  published  as 
entered  there  upon  the  days  mentioned  in  the  Libel.     The 
Vicar  of  Clent  deposed  that,  in  pursuance  of  the  Banns  so 
published,   he  married  the  parties ;  that,  immediately  pre- 
vious to  the  commencement  of  the  marriage  ceremony,  he 
aaked  them,  in  the  presence  of  each  other,  their  Christian 
and  surnames ;  that  the  man  answered  **  William  Orme,'* 
and  the  woman  *<  Harriet  Spittle ;''  that,  immediately  after 
the  ceremony,  he  and  they  went  with  their  friends  into  the 
vestry,  when,  in  answer  to  his  (deponent's)  questions,  he 
again  said  his  name  was  ''  William  Orme ;"  that  he  was  of 
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fall  age ;  that  he  was  a  barber,  and  his  father  a  carpenter^ 
all  in  the  presence  and  hearing  of  the  woman,  who,  in  time 
presence  and  hearing  of  the  man,  in  answer  to  the  depo^ 
nent's  questions,  said  her  name  was  Harriet  Spittle  ;  ths^ 
her  father's  name  was  Benjamin  Spittle,  and  that  he  was  « 
blacksmith, 

Addamty  Dr.,  for  the  party  prbmoting  the  suit.— -The  efh- 
dence  clearly  shews  that  the  false  publication  of  the  Banns 
was  wilful  on  the  part  of  both  parties.  It  is  a  stronger  ciae 
than  Tongue  v.  AUen.* 

R,  PhilUmore,  Dr.^  on  the  same  side,  cited  PougH  w. 
Tomkinsyf  SuUivan  v.  8ulHvan,l  and  Wilson  v.  Brocklej^.^ ' 

Haggard^  Dr.,  for  the  wife. — The  fiither  of  the  httsband 
is  suing  in  this  case  to  vindicate  his  own  rights  against  i 
fraud;  he  is  therefore  bound  to  prove  his  case  fnlly^ind 
completely.    The  wife  is  spoken  of  as  a  virtuous  wobhDi 
and  there  is  nothing  to  shew  that  the  suit  has  been  imb' 
tuted  by  the  wish  of  the  husband,  and  that,  when  he  attaisi 
his  majority,  he  will  not  adhere  to  the  marriage,  and  dun 
may  be  issue  whose  rights  will  be  affected.     The  wonuili 
original  name  was  Spittle,  and  she  may  have  reverted^tt 
that  name  under  a  misconception  of  what  her  trae  nalne 
was ;  it  may  be  an  error,  but  it  is  no  fraud.     There  is  no 
matter  more  difficult  than  to  say  what  is  the  legal  name  of 
an  illegitimate  person.    With  respect  to  the  husband's  name 
of  Wheeley,  it  is  not  proved  that  that  name  was  in  ordinaiy 
use;  the  Libel  pleads  that  he  was  constantly  addressed' by 
both   Christian    names,  on  purpose,  inter  alia,  to  dislii^ 
guish  him  from  his  father ;  but  this  is  disproved  by  the  ser* 
vant,  his  uncle  and  his  aunt,  who  say  that  he  was  called 
"Will,"  or  "Willy,"  or  "William."     The   suppression  of 
the  second  baptismal  name  is  too  slight  a  circumstance. 

Jennefy  Dr.,  on  the  same  side.-^In  Tongue  v.  AUoh  ihn 
nanie, ^  CroxaU)"  omitted,  was' the  orditiary  fiame  of  tlit 
husband,  who  was  never  known  by  the  name  of  "  SdwanI  v' 
and  htiBreabfX.Reedj^li  the  name  of  "  Robert,"  by  wfiich 

*  1  Curt,  38.     1  Moore,  P.C.C.  90. 

i  Ibid,  23a 

'  ir  1  Ndtfes  of  Cs.  121.    2  Curt.  «Sa 
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the  man  was  described,  had  been  disused,  and  his  usual     Apkil  15. 
osme  of '^^-Chafles"  was  suppreesed.  Ormer 

AMaimM  and  R,  Phittimortt  in  reply. — The  rule  laid  down      JSfoiMMy. 
iB<  \rot^[iu  y%  Alien  is,  that  you  must  look  at  all  the  circum- 
itances  to  see  whether  the  omission  of  a  Christian  name 
waa  for  the  purpose  of  fraud,  and  with  the  cognisance  of 
^»4i  the  parties.   - 

'&bH.  Jsnnbb  Fu8t«— >In  this  case  the  Court  can  enter-  Jommiiit. 
tun  no  doubt  of  what  the  result  must  be,  though  the  proof 
Qugfat  have  been  made  more  strong  by  the  produbtion  of 
the  letters.  I  think  it  is  impossible  for  the  Court  not  to 
Ud  that  the  marriage  is  null  and  Toid  under  the  Act  of 
Psriiwisnt. 

The  eonstmction  of  this  Act  is,  that,  in  order  to  set  aside 
a  SDvriige  on  the  ground  of  undue  publication  of  the  Banns, 
it  ia  necessary  for  both  the  parties  to  be  cognizant  of  the 
fesad;— 4t  18  necessary/ first,  to  prore  that  there  has  been  a 
fiwsd,  and  secondly,  that  both  parties  were  cognisant  of  the 
finmd,  and  knowingly  and  wilfully  intermarried  without  due 
pnUioation  of  Banns. 

The  first  question  is,  as  to  the  fact  of  the  marriage,  of  which 
there  is  no  doubt :  it  is  proved  by  the  clergyman  who  offi- 
ciated at  the  time  of  the  marriage,  and  by  Thomas  Halls, 
who  waa  present  at  the  marriage,  and  there  can  be  no  doubt 
ofthiafact. 

The  next  point  is  likewise  proved  beyond  all  doubt, 
namely,  that  the  Banns  were  published  in  the  names  of 
'♦William  Orme"  only,  the  name  of  "Wheeley,"  one  of 
his  baptismal  names,  being  omitted  in  the  publication  of  the 
Banns. 

It  is  proved,  in  the  third  place,  that  in  the  publication  of 
the  Banns,  the  wife  was  described  by  a  wrong  name  also,  as 
she  was  described  as  <*  Harriet  Spittle,"  whereas  she  was 
known  as  ''  Harriet  HoUoway." 

These  facts  are  necessary  to  be  established  to  enable  the 
Court  to  come  to  a  conclusion  as  to  the  effect  of  the  evidence 
in  the  cause.  That  the  husband's  name  of  **  Wheeley"  was 
omitted  is  not  denied,  and  the  question  is,  whether  both 
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Afril  15.     the  parties  were  cogpiizant  of  this  -omiaskm  in    the  fin( — • 
^r~        instance  ?    That  the  woman  was  cognizant  there  can  be  no^^ 

HoBoway,     doubt,  as  she  declared  to  Mrs.  Halls   that  the  name  o^' 
**  Wheeley "  was  left  out  by  desire  of  her  husband,  whidi 
shews  that  it  was  done  with  her  knowledge  and  for  the  pm> 
|x>se  of  concealment ;  she  told  Mrs.  Halls  that  her  hud[>«iid 
wished  that  that  name  should  be  omitted  in  the  publication 
of  the  Banns.     There  may  be  some  doubt  whether  the  de- 
claration of  the  woman  would  be  evidence  against  the  mm; 
but  though  it  may  be  no  direct  evidence,  it  is  part  of  tht 
res  getia,  and  if  the  parties  were  conspirators,  it  may  be 
doubtful  whether  the  declaration  of  one  of  the  conspiratofW 
might  not  be  evidence  against  another.     At  all  events,  it  m^^ 
evidence  against  herself.     But,  independent  of  this  declani' 
tion,  there  is  a  circumstance  which  shews  the  knowledge 
the  omission  of  the  name  by  the  husband,  in  his  adoption  o^ 
the  Banns  at  the  time  of  the  marriage,  for  he  answered  to^ 
the  name  of  ^^  William  Orme"  at  that  time,  and  wasnur^ 
ried  by  the  name  of  **  William  Orme,"  and  he  signed  tha:^ 
name  in  the  Banns-Book  ;  and  therefore  he  expressly  adqited 
the  Banns  (as  in  the  case  of  Tongue  v.  Allen)^  and  he  ooa- 
curred,  therefore,  in  the  publication  of  the  Banns  in  the 
name  of  "  William  Orme"  only,  the  name  of  "Wheeley" 
being  omitted. 

Again,  there  can  be  no  doubt  that  the  marriage  was  s 
clandestine  proceeding.     What  are  the  facts  ?     The  partiet 
had  resided  in  the  same  house;  the  husband  lived  with  bis 
father,  and  Harriet  HoUoway  had  been   a  servant  in  the 
^Eimily,  residing  in  the  house,  conducting  herself  undoulil" 
edly  in  a  proper  manner,  and  it  would  appear  that  she  bore 
an  irreproachable  character,  so  much  so,  that,  although  she 
twice  gave  notice  of  her  desire  to  leave,  she  was  twice  in- 
duced to  remain  by  the  entreaties  of  the  mother  of  the 
husband.     After  leaving  the  father's  house,   she  went  to 
lodge' with  a  Mr.  and  Mrs.  Halls,  on  the  10th  March,  1846, 
and  there  she  was  frequently  visited  by  this  young  man, 
and  they  go  from  this  house  of  the  Halls  to  be  married. 
Mrs.  Halls  at  least  knew  the  fact  of  *'  William  Orme'*  not 
being  the  true  name,  and  Halls  says  that,  at  the  time  of 
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the  marriage,  though  no  specific  inquiry  was  made  as  to     April  15. 
whetlier  the  husband  had  any  other  name,  he  was  called       Ormev 
«  William  Orme,"  and  asked  whether  his  name  was  "  Wil-      HoUoway, 
Uam  Orme,"  and  he  said  "  Yes/'  and  presented  himself  as 
«« William  Orme,"  though  it  is  clear  that  he  was  in   the 
babit    of  signing  his  name  "W.  W.  Orme:"    so  that  the 
omission  of  the  second  baptismal  name  in  his  presence  goes 
very  strongly  to  shew  that  he  was  cognizant  of  the  fact  of 
that  name  being  omitted,  and  it  could  be  for  no  other  pur- 
pose than  to  conceal  the  identity  of  "  William  Orme  "  with 
"William  Wheeley  Orme,"  the  son  of  William  Orme.     It 
^ypears  in  evidence  that  his  linen  (his  stockings^  at  least) 
^«8  marked  "  W.  W.  Orme/'  and  that  Holloway  had  the  care 
^  his  linen,  and  that «'  W.  W.  Orme  "  was  upon  the  letters 
^ '^dressed  to  him,  to  distinguish  him  from  his  father,  which 
^ters  were  sometimes  taken  in  by  her.     Therefore,  there 
^D  be  no  doubt  that  she  knew  his  second  name  was  omitted, 
^^d  from  her  declaration  to  Mrs.  Halls  that  she  knew  the 
^^^me  was  "  Wheeley/' 

After  the  ceremony  of  marriage,  the  parties  separated  at 
^e  church-door ;  she  came  back  to  Halls'  house,  and  he 
Returned  to  his  father's  house. 

There  is  a  circumstance  which  connects  itself  with  the 
Omission  of  the  name  of  "  Wheeley/*  viz.  that  it  is  a  peculiar 
Uame, — known,  not  only  to  all  the  family,  but  to  persons  in 
the  neighbourhood,  being  the  family  name  of  his  mother. 
All  these  circumstances  together  are  very  strong  proof  of 
fraud  and  concealment  on  the  part  of  these  two  persons,  as 
to  the  undue  publication  of  the  Banns,  so  as  to  affect  both 
parties  with  a  knowledge  of  their  undue  publication,  and 
that  it  was  with  a  view  to  and  for  the  purpose  of  fraud.  It  is 
not  necessary  to  have  positive  and  direct  proof  of  this  fact, 
for  if  so,  no  case  could  ever  be  brought  home  to  the  par- 
ties. Here  all  the  circumstances  combine,  and  shew  that 
the  parties  were  in  concert  together,  and  the  parties  had 
resided  in  the  same  house,  so  that  there  was  a  facility  for 
preconcert.  I  have,  therefore,  no  doubt  of  the  nullity  of 
this  marriage  on  the  ground  of  the  omission  of  the  name, — 
though  I  agree  that  every  omission  of  a  Christian  name 
VOL.V.  2n 
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which  the  party  was  not  in  the  habit  of  vsing^  is  not  a  grouod 
of  nullity  ;  but  here  it  was  done  for  the  purpose  of  cooceiA- 
ing  the  identity  of  the  party. 

With  regard  to  Harriet  Holloway^  there  can  be  no  doubt 
that  she  was  cognizant  of  the  name  of  "  Spittle  '*  being  i 
different  name  from  that  which  she  was  usually  known  by. 
There  is  no  doubt  that  she  was  the  illegitimate  daughter,  tf 
a  woman  named  Mary  Ann  Spittle^  and  that,  about  a  ^w 
and  a  half  after  her  birth,   her  mother  married  a  mao 
named  HoUoway,  and  that  that  was  the  name  by  whichtbc 
woman  (Harriet  HoUoway)  was  aflerwards  known;  and 
she  was  married  by  the  name  of  Spittle,  and  not  by  tkat  of 
Holloway»  by  which  she  was  known.     Supposing  jtbere 
was  no  other  difference  in  this  case,  and  the  woman  Jud 
been  married  by  the  name  of  '<  Spittle/'  without  any  app^ 
rent  motive  for  using  that  name  instead  of  '^  Hollowayr 
the  Court  might  have  some  doubt  whether  this  would  be 
sufficient  to  annul  the  marriage*    But  what  are  the  fiicti? 
She  had  been  known  by  the  name  of  Harriet  Hollowajip 
the  family  of  Mr.  Orme ;  and  not  only  so»  there  hadbeci^ 
some  suspicion  entertained  by  the  mother,  or  on  th^  par^of 
the  father  and  mother,  of  Mr.  Orme,  that  there  was  som^ 
connection  between  the  parties,  or  that  their  son  had  $^ 
affection  for  the  young  woman.     Why,  if  the  publication^ 
of  the  Banns  had  been  as  between  *<  William  Orme  at^ 
Harriet  HoUoway,"  there  might  have  been  some   pcrsc^^ 
present  who  would  have  given  information  to  the  parents  ^^ 
Mr.  Orme;    but  the  name  of    "Harriet    Spittle"  beiiP^ 
used,  they  would  know  nothing  from  that.    The  name  C^ 
*'  Harriet  HoUoway  **  woukl  have  created  a  greater  dcgrt^^ 
of  suspicion  in  their  minds,  though  the  name  of  '^  Wheeley 
was  omitted,  as  Harriet  HoUoway  had  lived  in  the  family  (^^ 
Mr.  Orme  as  a  servant.     So  that  there  was  some  motive  \t^ 
this  case  for  the  use  of  a  different  name,  and  it  is  not  lik^ 
the  case  of  Sullivan  v.  Sullivan.*    That  was  a  case  in  whicH 
another  name,  by  which  the  party  had  not  been  known  ^ 
was  added  to  her  name  by  which  she  had  been  known  ^ 


*  2  Hagg.  C.  R.  238. 
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lie  name  hiterpoiecl  being  her  mother's  iuuaie»  the  party  being     AmiL  15. 
legitimate.    That  was  quite  a  different  case.    Of  the  first       OhttTv 
nd  the  second  surnames,  *'  Holmes  **  and  *'  Oldacre,**  the      Bblftwoy. 
?cond  was  the  most  emphatically  marked  :  "  Oldacre"  was 

marked  name ;  *'  Holmes,**  the  name  added,  was  not  so. 
(ut  there  was  no  motive  in  that  case  to  conceal  or  disguise 
be  name  of  the  woman  ;  but  there  is  a  motive  fbr  disguise 
ere,  as  the  name  of  **  Holloway  "  was  known  to  the  pa- 
ents,  and  there  was  a  suspicion  on  their  part  that  their  son 
nd  the  woman  were  attadied  to  eadi  other.  So  that,  under 
bese  drcumstanoes,  I  have  no  doubt  of  the  conclusion  to 
rhidi  the  Court  is  bound  to  come.  The  proceeding  was 
arried  on  in  a  clandestine  manner,  without  aU  contro- 
ersy  ;  the  parties  had  a  motive  to  conceal  the  marriage,  and 
r  motive  to  omit  the  peculiar  baptismal  name  of  the  hus- 
Mmd ;  fbr,  being  peculiar,  the  name  itself  would  have 
lirected  the  attention  of  persons  present  at  the  publJCEition 
it  the  Banns :  and  I  have  no  doubt  that  the  name  of  the 
itber  party  was  employed  for  the  purpose  of  concealment, 
liough,  possibly,  a  name  acquired  by  an  ill^timate  person 
y  reputation  may  supersede  the  original  name,  yet  the  use 
f  the  original  name  may  not  be  sufficient  alone  to  annul  a 
larriage,  without  a  motive  for  disguise ;  but  where  there  is 
motive,  and  it  is  not  done  from  whim  or  caprice  (there 
as  a  case  of  that  kind  before  Lord  Stowell),  it  is  im- 
ortant* 

Liooking  at  the  whole  of  the  case,  and  at  the  general     Both  parties 

fault  of  the  circumstances,  all  of  which  tend  to  shew  that  ^|JPj|»nto^^« 

oth  parties  were  cognizant  of  the  fact  of  the  publication  of 

be  Banns  in  these  names,  I  have  no  doubt  that  it  was  for  the 

(urpose  of  concealment ;  and  if  so,  I  say  it  was  an  undue 

publication  of  the  Banns,  and  being  so,  with  the  knowledge 

»f  both  parties,  they  knowingly  and  wilfully  intermarried 

without  due  publication  of  Banns,  and,  according  to  the 

Act  of  Parliament,  such  a  marriage  is  null  and  void ;  and  I 

therefore  pronounce  a  sentence  annulling  this  marriage.  l^fairiage 

annulled. 

Proctors : ^Deacon,  for  the  Promoter;  ThomoM,  for  the  woman. 
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1^10!)  OTourt  of  ^timiralti;. 

IH  Ses*.  April  16. 

Collision.—  The  "Test." — CausCy  hy  Petition, — This  was  an  action 
Where,  by  neg-  y^y  ^^  owners  of  the  brig  Mai(flower,  of  Shields,  which  wa<= 
Trinity  House  sunk  by  a  collision  with  the  vessel  proceeded  against,  on 
Rule,  on  the  ^y^^  morning  of  the  20th  November,  in  Robin  Hood's  Bay, 
sel  bound  to  on  the  Yorkshire  coast,  when  the  whole  of  the  crew  on 
give  way  to  an-  board  the  brig  lost  their  lives.  Both  vessels  had  left  Sea- 
the  latter  was  ^^^^  ^^^  preceding  day,  and  were  bound  to  the  southward, 
run  down,  it  the  wind  blowing  hard  from  that  point.  Botb  were  close- 
up  in  defence  hauled  at  the  time,  the  Mayflower  on  the  starboard  tack,  the 
that  this  ves-  JV*^  on  the  larboard  tack,  in  which  state  of  things  the  rule 
avoided  the  col-  of  navigation  required  that  the  Test  should  give  way,  and 
lision  by  dis-  the  Mflyflower  keep  her  course ;  the  latter  observed  the  mle. 
obcjnng   the     ^^  .^  ^^  alleged  on  the  part  of  the  Test  that,  when  the 

necessity  for  bearing  away  occurred,  there  was  not  time  t( 

wear  or  stay. 

The  Court  was  assisted  by  Trinity  Masters.* 
Aroumsnt.  Addams  and   Robinson^   Drs.,  for  the  Mayflower,  sub 

mitted  that  it  was  a  clear  case  of  violation  of  the  Trinit 

House  Rule:  citing  The  **  Anne  and  Jane  *'i  and  Thc^Tra 

vellerrx 

Bayford,  Dr.,  for  the  Test, — ^The  owners  of  the  A/aj 
jUmer  have  not  made  out  their  case.  There  was  not  a  sufF 
dent  look*out  on  board  that  vessel. 

Deane,  Dr.,  on  the  same  side. — ^There  are  two  questior 
in  this  case ;  first,  whether  the  TeH,  at  the  time  when  s> 
first  saw  the  Mayflower,  was  in  a  position  to  wear  or  sta; 
which  is  a  nautical  question  resting  with  the  Trinity  Ma 
ters.  The  second  question  is  of  much  greater  importanc 
namely,  supposing  the  Test  could  or  could  not  have  altere 
her  course,  whether  the  Mayflower  was  justified  in  holdin 
on  her  reach  to  the  last  moment.     Is  the  fault  of  one  mai 

*  Captain  Wellbank  and  Captain  Pixley. 

t  2  Rob.  jun.  ?».  :  Ihid.  197.     2  Notes  of  Ca.  476. 


18*7.3  ADMIRALTY  COURT.  277 

ho-wever  great,  to  dispense  with  care  and  caution  on  the     April  16. 
side  of  the  other  party  ?     In  running-down  cases  on  land,  it         j*^ 
is  not  sufficient  for  ant  party  to  say  raerdy,  <'I  was  on  the 
ri^ht  side  of  the  road."     So  on  sea,  the  party  complaining 
should  shew  that  he  was  not  at  all  to  blame.   The  ''  Sering* 
apaiam!** 

Di^  Z4U8HIN6TON  (addressing  the  Trinity  Masters)*  —  Sumhino  up. 

Oentlemen:    These  two  vessels  were  both  bound  to  the 

southward  ;  the  Mat/flower  was  on  the  starboard  tack,  and 

the  Test  on  the  larboard  tack.     Both  were  closehauled,  and, 

according  to  the  established  rule,  it  was  the  duty  of  the  Test 

^  have  given  way,  if  she  had  the  power  of  so  doing.   In 

^b«  pleadings,  on  the  part  of  the  Test^  it  is  not  denied  that 

^is  was  her  duty ;  but  she  says  it  was  not  possible  for  her 

^o  do  so,  for  that  she  was  unable  either  to  wear  or  stay.  As 

^^lates  to  the  Test,  the  question,  whether  she  is  liable  or 

^^^>t,  will  depend  upon  the  opinion  you  shall  form,  as  to 

^^bether  the  excuse  she  makes  for  not  obeying  the  rule  is 

^'^  ^id  or  not.     She  gives  you  no  reason ;  it  is  a  simple  aver^ 

^^ent. 

Now  let  us  look  at  the  circumstances  of  the  case.    The 

Collision  takes  place  about  half-past  six  on  the  morning  of 

^lie  20th  of  November,  and  it  is  admitted,  on  the  part  of  the 

^Test,  that  she  saw  the  Mayflower  at  the  distance  of  a  quarter 

^:>f  a  mile ;  then  the  mate  called  up  the  master  and  the  crew, 

>¥ho  were  below,  and  they  hailed  the  other  vessel  to  give 

>vay,  it  not  being  the  duty  of  the  Mayflower  to  give  way, 

^nder  ordinary  circumstances,  such  as  those  here  described. 

It  is  not  represented  that  it  was  a  dark  night,  or  that  there 

^as  any  particular  reason  which  prevented  the  Test  from 

seeing  the  Mayflower  in  due  time.     As  far  as  relates  to  the 

Test^  I  submit  it  to  your  better  judgment  whether  you  think 

that  such  an  excuse — which  must  be  established  by  evidence, 

and  not  be  simply  averred — is  valid  or  not. 

With  regard  to  the  Mayflower,  an  argument  was  raised 

•  Anu,  61. 


278 


ADMIRALTY  COURT. 


[Eiir.r. 


AruL  16. 
Test 


Opinion. 


by  Dr.  Deane,  that  even  supposing  the  Test  to  have  beert  tt^ 
blame,  the  Mayjiorver  was  also  to  blame,  because  she  nigdC 
have  avoided  the  collision  if  she  would  ;  and  it  is  a  principte 
of  law  that  you  are  not  to  adhere  to  strict  rules  of  navigation^ 
but  avoid  an  accident  if  possible.     That  is  a  doctrine,  how — 
ever,  to  be  very  carefully  watched.     I  do  not  mean  to  saj^ 
that  any  vessel  is  justified  in  coming  into  collision  with  aiio — 
ther  if  she  can  escape  it,  because  common  sense  and  commoi^ 
regard  to  property  and  life  establish  an  universal  principle^ 
that  no  persons  must  wilfully  come  into  collision  with  an(>— ^ 
ther  vessel.     But  it  would  be  a  dangerous  doctrine  to  hold,^.^-^ 
without  evidence^  that  the  Mayflower ^  whose  duty  it  was  t 
keep  her  course,  ought  to  have  deviated  from  that  rule,  and 
given  way,  where  there  are  no  circumstances  established  by 
evidence  to  shew  that  she  ought  so  to  have  done.    I  cannot 
conceive  that  any  thing  would  be  more  likely  to  lead  to  mis- 
chievous consequences,  than  to  suppose  that  a  vessel,  whose 
doty  it  is  to  keep  her  course,  should  anticipate  that  another 
vessel  will  not  give  way,  and  so  give  way  herself.  The  con- 
sequence would  be,   that  there    would  be    no   certainty; 
whereas,  the  doctrine  I  have  upheld,  supported   by  your 
authority,  is,  that,  in  cases  of  this  description,  you  ought 
always  to  follow  tlie  general  rule.     The  certainty  which  re- 
sults from  an  adherence  to  general  rules  is,  in  my  opinion, 
absolutely  essential  to  the  safety  of  navigation.     I  think  I 
am  bound  to  tell  you  my  opinion.     I  see  no  excuse  on  the 
part  of  the  Test^  and  no  reason  to  impute  any  blame  to 
the  Mayflower, 

Captain  Wellbank. — We  are  obliged  to  decide  this 
case  on  the  evidence  of  the  Test  alone.  The  Test  was  on 
the  larboard  tack,  and  she  acknowledges  that  she  saw  the 
Mayflower  a  quarter  of  a  mile  distant.  It  was  a  fresh  wind, 
and  she  could  readily  have  answered  the  helm.  If  the  mas- 
ter of  the  Test  had  put  up  the  helm  at  the  moment  he  first 
saw  the  Mayflower,  she  had  time  to  wear.  A  quarter  of  a 
mile  is  440  yards ;  supposing  that  both  vessels  moved  at  the 
same  speed,  each  had  220  yards  to  run.  It  is  true  that 
laden  colliers  are  sluggish  in  wearing ;  they  should,  there- 
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fcnre,  be  prompt^  and  attempt  it  in  due  time.    The  TeH  did     Afril  le. 
noe  do  ao,  and  consequently  is  in  fault.  Xtti. 

PsB  CuBiAM^— *I  pronounce  for  the  damage,  with  costs. 

IProctom—StokiM,  for  the  Mai/flower:  BureheU,  for  the  Tui. 


Thb  "Effort." — Cause,  by  Pfl^f/um.— This  was  an  Collision.— 
action  by  the  owners  of  the  steam^tug  Dragon  against  the  Whereastcam- 
scliooner  Effort  for  the  loss  of  the  former  vessel  in  conse-  down  by  a  sail- 
qucnce  of  a  collision  on  the  22nd  April,  1846,  off  the  Bute  ing-^essel,  in 
I>c)ck,  Ciurdiff.  Between  two  and  three  o'clock  in  the  after*  leading  to  a 
»^cion  of  that  day,  the  steam-tug,  belonging  to  Cardiff,  was  dock,  navigable 
exigaged  in  the  Cutway,  picking  up  a  buoy,  when  the  culw^perSJuf 
*Cil)ooner,  with  a  pilot  on  board,  entered  the  Cutway,  and  ^«  tide,  at 
^ti:»uck  the  steam-tug,  which  sank.  thecJuisid^ 

The  Court  was  assisted  by  the  same  Trinity  Masters  as  in  carred;  the  tug, 
•:Vu  preceding  c«e.  LXSlf.  d^ 

Addams  and  Deane,  Drs.,  for  the  Dragon  ;  Bay  ford  and  rection,  held  to 
^*^wm,  Drs.,  for  the  Effort,  ^  ^  ''^°®- 

Dr.  Lushinoton  (addressing  the  Trinity  Masters).--^  SvM^ma  vt, 
^^entlemen:  Several  questions  arise  in  this  case  for  your 
^^edsion,  for  you  will  have  to  determine,  not  only  whether 
^lie   Effort  is  to  blame,    but  also  whether  the  steam-tug 
^X«ras  to  blame  also. 

This  collision  took  place  in  daylight,  about  2  p.m.,  on  the 
^2nd  of  April,  at  the  entrance  of  the  Bute  Dock,  at  Cardiff. 
^t  is  very  probable  that  many  considerations  may  suggest 
\hemselves  to  your  mind,  with  reference  to  the  locality,  which 
I  cannot  pretend  to  form  any  judgment  upon  at  all ;  but  I 
am  desirous,  in  the  first  instance,  of  calling  your  attention 
to  the  statement  on  behalf  of  the  Dragon,  for  two  pur- 
poses, asking  your  opinion  whether,  taking  that  statement 
as  true,  the  Dragon  did  right,  and  the  Effort  did  wrong. 
The  steamer's  account  is  briefly  this : — That  the  wind  was 
£.  by  S.  to  E.S.E. ;  that  there  was  no  room  for  the  tug  to 
pass  to  the  leeward  of  the  Effhrt,  and  they,  therefore,  star- 
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Afbil  16.  boarded  the  helm,  putting  it  up  to  the  windward,  dote  to  the 
£^r.  mud-bank  on  the  east  side.  It  will  be  for  you  to  determine 
whether  they  were  right  in  so  starboarding  the  helm,  and 
putting  it  to  windward  close  to  the  mud-bank  on  the  east  side: 
that  will  depend  on  whether  there  is  room  to  pass  to  the 
leeward  or  not,  a  point  on  which  I  can  form  no  opinion. 
That  is  the  first  question.  With  regard  to  the  Effbrt,  it  ia 
alleged,  on  behalf  of  the  steamer,  that  the  helm  of  the 
Effort  was  starboarded  also ;  that  this  was  so  done  by  the 
orders  of  Davis,  who  was  on  board,  and  had  the  charge  of 
conducting  the  navigation  of  the  vessel ;  that  the  helm  was 
changed  by  the  order  of  the  master,  and  was  put  to  port* 
and  again  to  the  starboard,  by  Davis's  orders.  If  this  state- 
ment be  true,  the  helm  of  the  Effort  was  changed  no  less 
than  three  times ;  and  certainly  it  occurs  to  me,  as  a  person 
pretending  to  no  particular  nautical  knowledge,  that  that 
could  not  be  a  right  course  of  proceeding. 

The  case  of  the  Effort  is  this.  She  states  that  she  was  enter 
ing  the  harbour,  the  course  of  the  channel  leading  to  thedocl 
lying  N.N.E. ;  that  she  kept  her  head  N.E.  by  N.,  hugginj 
the  weather  side  of  the  channel ;  that  the  steamer  wa 
coming  down  channel,  on  the  lee-bow  of  the  schooner  ;  tha 
she  hailed  the  steamer  to  go  to  leeward ;  that  there  wa 
ample  room,  but  nothing  was  done  till  the  two  vessels  wer 
too  close,  when  the  steamer's  helm  was  suddenly  put  t 
starboard.  You  will  observe  that  these  statements  ar 
directly  at  variance  in  some  respects,  but  not  in  all.  The 
are  not  at  variance  as  to  what  was  actually  done  by  th 
steamer,  but  as  to  the  time ;  for  they  both  agree  that  th 
helm  of  the  steamer  was  starboarded.  It  is  further  state 
on  behalf  of  the  Effort,  that  Davis  did  order  the  helm  to  b 
starboarded  ;  that  it  was  done  for  a  moment  only,  not  Ion 
enough  for  the  schooner's  head  to  begin  to  pay  off;  that  th 
two  vessels  were  then  so  close  that  the  collision  was  inev 
table,  and  the  schooner's  helm  was  put  hard  down.  Tli 
excuse,  therefore,  you  perceive,  for  starboarding  the  heli 
was,  that  it  was  done  by  Davis's  orders ;  still,  whether 
was  a  right  or  wrong  measure,  they  say  it  produced  n 
effect,  and  was  not  the  cause,  or  even  part  of  the  cause,  c 
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j       the  opUiimv.whidiy  thejr- mjt  waainevitaUe,  and  no  bUme     Apeu  lek, 

-f       was.  flttadicd  te  either  party.  j^j^ 

i  The  qtiestuma,  as  it  appears  to  me,  resdve  thenselveay  in 

i        the  endU  to  this.    Was  the  steamer  to  blame  for  not  giving 

way?  was  the  excnae  of  want  of  room  true  or  not?  and, 

omghithe  ateamer  to  have  been  where  she  was  at  the  time, 

i        ander  the  dreamstances  ?    So  much  as  relates  to  the  con- 

i        dttct  of  the  steamer.    As  relates  to  the  Effort^  it  must  de^ 

I        pciid  on-  yonr  belief  of  one  of  two  oontradictory  statements 

I^  yon  believe  that  she  first  starboarded  her  h^m,  then  put 

^  to  port,  aiiid  then  starboarded  it  again,  it  would  appear>'Ui 

'■itjr- judgment,  she  acted  errdbeonsly;   if,  on  the    other 

'^■iJiiI,  you  believe  that  she  only  altered  the  helm  for  a  mo- 

*^^^nty  and  it  produced  no  effect  in  causing  this  collision^ 

^■^sii  no. blame  attaches  to  her. 

.  CAMAXJi.  Wklusamju — This  case  cannot  be  judged  of  Opimiom. 
2^.3r  the  rules  laid  down  for  nautical  practice.    The  collision 
place  io  a  cat  leading  to  the  Bute  Dock.    The  tide  was 
-^wut  2ialf*ftood ;  a  aignid  was  made  for  vessels  to  enter, 
d  tbe  j^gbrt  had  passed  the  outer  buoy.    This  ent  is' very 
^^^anrow ;  if  the  statement  be  correct,  it  is  not  above  165 
^^set.     It  is  merely  a  deepened  channel  through  a  mud* 
^^^anlu    At  low  water  the  bank  is  dry,  and  it  is  not  naviga^ 
^:»le  till  half-flood*    The  tug  placed  herself  in  jeopardy  by 
^Cshoosing  too  early  a  period  of  the  tide,  when  vessels  were 
rooming  up,  which  she  ought  not  to  have  done.     Sailing 
"vessels  ought  not  to  be  subjected  to  obstructions  which 
anight  cause  collision,  after  the  signal  is  made  to  enter. 
There  is  no  blame  attaching  to  the  schooner.    If  the  steam- 
tug,  drawing  less  water  than  the  schooner,  could  not  go  to 
the  leeward,  how  could  the  Effort^  drawing  a  greater  depth 
of  water  ?      The  steam-tug  was  entirely  to  blame  ;    she   The  tug  alone 
ought  not  to  have  entered  the  channel  at  that  period  of  the  ^^  blA°>®- 
Ude. 

Pbb  Curiam, — I  pronounce  against  the  claim,    with  Jodc»'ki^ 
costs. 
Proctors  '.^Addanu,  for  the  Dragons  BaikwrU,  for  the  Iffort. 
VOL.  v.  2  o 
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April  16.  The  "Gipsey  King."— C««*e,  by  Acton  Petition.- 
C  ni^n  —  ^^^  Highlander,  a  small  vessel  of  1 19  tons,  with  a  cargo 
Where  a  vessel,  pig-iron,  on  a  voyage  from  Glasgow  to  Rotterdam,  havii 
the  last  of  three  ^  ,.j^g,,  pjj^^  ^^^^  ^  duly-licensed  pilot)  on  board,  about  ha 
of  a  steamer,  past  three  o'clock  p.m.,  of  the  25th  April,  1846,  the  ti 
iS*  ^1^*^  ^^^'  ^^i"g  very  far  gone,  took  the  ground  on  the  N.  side  of  t 
charge     of    a  "ver  Clyde,  near  Dumbarton  Castle      In  the  evening  8 

duly  -  licensed  floated  affain,  but  there  not  beinir  wind  enou^rh  to  enal 
pilot,  came  in  -  ,  .,  .  ,  .    ,        i.        •  i»  . 

contact     with  '^^^  ^^  make  sail  against  the  current,  by  direction  ot  I 

and     damaged  pilot,  her  small  bower  anchor  was  let  go,  and  she  rode  (i 

riding  at  single  being  moored)  towards  the   north   side   of   the    chanr 

anchor   in  the  Whilst  the  Highlander  was  in  this  position,  about  ten  o'ck 

the  deep  chan"  *^  '''jf^^  ^^^  schooner  Giptey  King,  of  217  tons,  from  Liv 

nel,  the  Trinity  pool  to  Glasgow,  deeply  laden  with  a  general  cargo,  dra 

of  opS^on  tluS  '"?  fourteen  feet  water,  was  coming  up  the  Clyde,  in  cha 

there  was  plen-  of  a  duly-licensed  pilot,  taken  on  board  under  compuls 

the^  three^ves-  ^^  ^^®  statutes  and  rules  regulating  the  navigation  of  t 

sels  to  pass  the  river,  towed,  along  with  two  other  vessels,  by  the  GuUi 

chor**and  that  ®^®*™^>  ^^  Gipsey  King  being  the  last  of  the  vessels  in  t( 

this  vessel  had  On  the  part  of  the  Gipsey  King,  it  was  alleged  that  the  p 

not    her    an-  ^j^  board  the  Gulliver^  the  towing  vessel,  seeing  the  Hi^ 

ly laid:— Held,  lander  anchored  in  the  deepened  channel,  hailed  her  to  j 

that,  although  ^way  her  chain  and  shift  her  helm  ;  but  that  no  notice  i 

the  vessel  tow-         ^ 

ed      was      to  taken  of  the  hail,  and  the  anchor  of  the  Gipsey  King  cau. 

blame,  the  col-  ^|jg  chain  cable  of  the  Highlander ,  came  in  contact  with 
lision  bemg  at-        ,  _  i     i.  i     i       ,  i  .  •  •  ,  . 

tributable     to  nidder,  and  did  the  damage  which  was  the  subject  of 

the  swinging  of  action.     It  was  further  alleged  that,  by  the  63rd  of  the  B 
vessels  out  of  Laws  for  the  River  Clyde,  it  was  ordered  that  vessels  sho 

the      straight  not  lie  at  anchor  in  the  deepened  channel,  unless  it  was 

Ime  which  was 

owing  to   the  solutely  necessary,    and  should  leave   it  as  soon  as   tl 

improper  steer-  could;  and  that,  whilst  there,  they  should  so  anchor  as 
vessel  this  was  ^®  prevent  a  free  passage  for  other  vessels.     The  ownerj 
the     fiiult    of  the  Highlander  alleged  that  there  was  sufficient  room  wh 
and^*tba?  **th^e  *^®   ^*®  anchored  for  other  vessels  to  pass,  and  that 
owners     were  blame  of  the' collision  was  attributable  to  the  Gipsey  Ki 
exonerated.       ^j^^  owners  of  which  imputed  the  accident  to  the  impro 

position  taken  up  by  the  Highlander,  which  had  abund 

time  to  get  out  of  the  way. 
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The  Court  was  assisted  by  Trinity  Masters.'*'  Atul  16. 

ISirJokMDodsfm,  Q.A.,  and  RMnwn,  Dr.,  for  the  Gips&f   CKp§ai  Kmg. 
Kimg,     Jddami  and  Jenner,  Drs«,   for   the  Highlander^  p^^  20. 
fltftopped  by  the  Court* 

Da.  LusHiNOTON   (.addressing  the  TrinUy  Masters).-^  Summihq  uf. 

Gentlemen :  The  vessel,  the  owners  of  which  are  proceeding 

in  this  case,  was  lying  at  anchor*  and  I  have  laid  it  down 

Wore,  and  now  repeat  it,  that  if>  under  these  circumstances, 

*oj  other  vessel  runs  against  such  a  vessel,  and  does  her  dam- 

H^i  the  burthen  of  proof  lies  on  the  vessel  doing  the  damage, 

to  exonerate  herself,  by  shewing  that  it  was  not  her  fault, 

''^d  for  this  obvious  and  plain  reason, — a  vessel  at  anchor 

<^uot  take  measures  to  prevent  a  collision.     Of  course  that 

hurthen  of  proof  may  be  discharged,  either  by  shewing  that 

It  Was  so  dark  that  it  was  impossible  to  see  the  other  ves- 

^  ;  or  that  there  was  a  tempest  or  hurricane,  which  made 

toe  vessel  doing  the  damage  unmanageable;  or  other  cir- 

cuodstancea  of  extenuation.    But,  I  repeat,  a  vessel  doing 

"^^^age  to  another  vessel  at  anchor  is  bound  to  prove  her 

excuie,  if  she  has  one,  and  the  burthen  of  proof  is  not  upon 

'•^  Qther  vessel.     I  should  be  exceedingly  sorry  to  hurry 

y^\x  to  a  determination  in  this  or  any  other  case;  and  there- 

'^^^  if  you  entertain  the  slightest  doubt  as  to  the  questions 

I^ut  to  you,  we  must  adjourn  the  case  to  another  day.    I 

*Qci   nQt  about  to  put  to  you  any  questions  of  law,  but  ques- 

^^^is  on  matters  of  fact,  in  connection  with  nautical  science 

*^ci  the  locality  of  the  collision. 

"The  questions  are  these :  Ist,  Whether  the  Gipsey  King  Questions. 
'^^^  not  room  enough  to  have  avoided  the  collision  if  she  had 
^^n  properly  and  carefully  navigated  ;  2nd,  Whether  the 
^^ighlander  had  her  anchor  improperly  laid  in  the  deep 
^Uannel? 

Captain  Wellbank. — We  are  of  opinion  that  there  Opinion. 
^^«8  plenty  of  room  lor  the  three  vessels  to  pass :  but  they 
^^^  ere  all  in  a  line,  at  a  considerable  distance  from  each  other, 
^^d,  like  the  long  tail  of  a  kite,  the  last  might  wave  from  the 

*  Captain  Wellbank  and  Captain  Bax. 
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Straight  line.  1  attribute  the  accident  solely  to  that  < 
The  next  question  is,  whether  the  Highlander  had  her 
anchor  improperly  laid.  It  appears  from  the  evidence  duefc 
the  Highlander  had  been  ashore,  and  had  been  got  aflon'^ 
into  deep  water,  and  it  is  usual,  under  such  circumstances^, 
to  lie  a  tide  or  two  at  single  anchor,  without  being  moored.^ 
If  she  had  so  lain  any  length  of  time,  she  might  be  in  error  ^ 
but  it  does  not  appear  that  she  had.  We  therefore  thinly 
the  Highlander  entirely  free  from  blame. 

Per  Curiam. — There  remains  a  point  of  law,  which  w^s 
will  discuss  on  the  22nd. 


Sir  John  Dodwn. — The  opinion  of  the  Trinity  Master-^ 
^lonerated  the  Highlander  from  blame ;  but  1  am  not  clesj^ 
whether  they  imputed  directly  blame  to  the  Gipeey  Kh^^^ 
[Per  Curiam. — I  asked  the  Trinity  Masters  whether  theri^ 
was  not  room  for  the  Gipsey  King  to  pass,  and  they  said  thaC^^ 
the  vessels  being  all  in  a  line,  with  an  interval  between  eacfc^-^ 
the  third  vessel  (the  Gipsey  King)  could  not  keep  her  coniu^^ 
so  directly  as  a  single  vessel  could  have  done,  and  thedamag^^ 
arose  in  consequence  of  that.     They  did  not  in  terms  aa;^ 
that  she  was  to  blame.]     I  presume  I  must  argue  the  caaeai^ 
if  they  imputed  a  certain  degree  of  blame  to  the  Gipeegf 
King  and  none  to  the  Highlander,    Then  the  questicm  i»y 
whether  the  owners  are  not  exonerated  by  reason  of  a  duly-- 
licensed  pilot  being  on  board  and  in  charge  of  the  vessel^ 
taken   compulsorily,    his  orders   having  been   obeyed  by 
the  crew.     These  facts  are  proved,  the  compulsion  by  the 
60th  section  of  the  Bye-Laws,  framed  under  the  Act  (locals 
but  to  be  deemed  public)  S  &  4  Vict.  c.  118,  sec  84,  and 
6  Greo.  4,  c.  1 17.   [Per  Curiam. — I  should  like  to  have  that 
point  distinctly  argued — whether  the  taking  was  compul- 
sory.]    The  Court  has  decided  that,  independently  of  the 
provisions  of  the  General  Pilot  Act,*  on  general  principles* 
a  pilot  taken  on  board  under  a  local  Act  is  compulsorily 
taken.     The  «  Maria!' \     The  "  George^t 


•  6  Geo.  4^  c.  125. 


t  1  Rob.  jun.  95. 


t  4  Notes  of  Ca.  161. 
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RoHmmmf  on  die  same  ride.— ^The  Trinity  Masters  said     Avml  16^ 
dmt  IIm  accident  was  attributable  solely  to  the  swinging  Qj^^g^  jgr^^ 
t|      of  the  string  of  vessels  to  and  fro  'Mike  the  tail  of  a  kite/ 
irliich  was  caused  by  the  act  of  the  pilot.  [Cited  in  addition 

Addamg* — ^I  never  meant  to  c<»itend  that>  if  the  taking  of 
the  pilot  was  compulsory,  and  the  fault  of  the  collision  lay 
with  the  pilot  alone,  the  owners  were  not  exempted.     I  do 
not  deny,  in  this  case,  that  the  taking  of  the  pilot  might 
be  compulsory ;  but  the  question  is,  whether  the  collision 
was  occasioned  by  the  fault  of  the  pilot  solely.    There  is 
not  the  evidence  which  the  Court  has  a  right  to  expect,  that 
tf»e  orders  of  the  pilot  were  duly  obeyed ;  there  is  no  pro- 
teat  of  the  Gipsey  King,  nor  any  affidavit  from  the  pilot,  who^ 
AcHigh  now  dead,  lived  long  enough  to  make  one.    We 
^«ge  that  an  anchor  of  the  Gipsey  King  was  not  lying  on 
'^  dedc,  or  carried  in  the  usual  manner,  but  was  hanging 
^^cr  her  bows,  which  caused  the  accident,  the  fluke  of  the 
^^chor  being  driven  into  the  bow  of  the  Highlander,  under 
^^ter,  which  would  not  have  happened  if  the  anchor  had 
**««n  "catted"  in  the  proper  way.      [Per  Curiam.— Sup- 
iH^se  the  collision  arose  entirely  from  the  anchor  being  im- 
(^^^\>perly  carried,  how  would  the  legal  liability  rest  ?]     Ac- 
^^^^rding  to  whether  it  was  or  was  not  the  pilot's  duty  to  see 
^l^t  the  anchor  was  in  a  proper  place.     I  contend  it  is 
^^e  duty  of  the  master  and  crew.     [Per  Curiam. — The 
-trinity  Masters'  view  of  the  case  from  the  first  was,  that  the 
^^psey  King  was  out  of  her  proper  course ;  that  she  ought  to 
^ave  been  farther  away  from  the  channel,  and  that  the  real 
^^:m8e  of  the  accident  was  her  proximity  to  the  HighlanderJ] 
^opposing  it  to  be  so,  the  accident,  nevertheless,  would  not 
^^ave  occurred  if  the  anchor  of  the  Gipsey  King  had  not 
Vieen  improperly  "  catted.*'     In  The  "  Diana," f  it  was  held 
"Uiat,  although  a  pilot  was  on  board  the  vessel  doing  the 
^^amage,  the  blame  was  not  to  be  imputed  to  him,  and  the 
€3wner8  were  made  responsible. 

Jenner,   on  the  same  side. — Assuming  the  too  great 

*  2  Rob.  jun.  10.    2  Notes  of  Ca.  113. 

t  1  Rob.  jun.  131.     1  Notes  of  Ca.  357.     4  Moo.  P.  C.  C.  1 1. 
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At  Alt  16.     proximity  of  the  two  vessels  was  the  cause  of  the  gqULsod, 

Ginseu  KuM    ^^  ^^  "^^  ^^^  ^^^^  Cause  of  the  damage ;  and  assuming  the 

pilot  to  be  in  fault  for  that  proximity,  still  the  master  and 

crew  are  not  wholly  exonerated  from  blame  in  respect  to  the 

anchor,  which  is  necessary  in  order  to  exempt  the  owners. 

Cur,  adv,  vuU,      Peh  CuBiAH. — I  must  take  time  to  consider  the  questioa 

April  16,  Dr.  Lushinoton. — This  is  a  suit  brought  by  the  ownen 

J  oDOMiHT.  q£  ^Ij^  Highlander  against  the  owners  of  the  Gipsey  King,  foi 
damage,  in  consequence  of  collision.  The  Highlander,\a6eD 
with  a  cargo  of  pig-iron  for  Rotterdam^  left  Glasgow  on  tb( 
25th  April,  1846 ;  and  in  the  course  of  that  afternoon,  hav* 
ing  proceeded  some  way  down  the  river,  she  was  anchored 
opposite  to  Dumbarton  Castle,  on  the  north  side  of  the  cban 
nel.  In  the  evening,  the  customary  light  was  put  in  tbi 
larboard  fore  rigging.  About  ten  o'clock  at  night,  the  Gtpjei 
King,  being  the  last  of  three  vessels  in  tow  of  a  steamei 
struck  the*  Highlander  on  the  larboard  bow,  and  did  th 
damage  in  question. 

In  February  last,  the  cause  was  argued,  when  the  Coui 
was  assisted  by  two  of  the  Elder  Brethren  of  the  Trinit 
House;  and,  upon  that  occasion,  I  requested  their  cons 
deration  of  two  points ;  first,  "  Whether  the  GipsetfKinghs 
not  room  to  have  avoided  the  collision,  if  she  had  been  pn 
perly  managed  ;"  secondly,  "  Whether  the  Highlander  ha 
her  anchor  improperly  laid  in  the  deep  channel/'  The  sul 
stance  of  the  answer  to  the  first  question  was,  that  the  Gipsi 
King  had  room  to  have  avoided  the  collision  ;  and,  in  pro 
of  such  answer,  one  of  the  Elder  Brethren  observed  th< 
the  fact  of  three  other  vessels  having  previously  passe 
proved  that  there  was  sufficient  room.  The  answer  to  tl 
second  question  was^  that  the  HigJdander  had  anchored 
the  deep  water  channel  merely  to  stop  the  tide,  which 
always  allowed  for  a  tide  or  two,  without  being  moore 
They  were  of  opinion  that  she  was  properly  anchored,  taJ 
ing  a  distinction  between  anchoring  and  mooring. 

The  result  of  those  answers  was^  that,  in  the  opinion 
the  Trinity  Masters,  the  Gipsej^  King  was  to  blame.     In  th 
opinion  the  Court  concurred,  and  consequently,  unless  tl 
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owners  of  the  Gipsey  King  have  a  defence  in  law,  but  not  on     A^ril  16. 
the  meritSy  they  mast  pay  the  damage.  ^^     ^. 

On  a  subsequent  day^  when  the  Trinity  Masters  were  not 
pre8eiity-*->the  cause  having  lasted  till  late  in  the  afternoon 
of  the  day  when  it  was  first  heard, — the  Counsel  for  the 
GtjMcy  King  contended  that  the  owners  were  not  liable,  be- 
cause the  Gipsey  King  was,  at  the  time  of  the  collision,  in 
dnrge  of  a  duly-licensed  pilot,  and  that  there  was  a  legal 
obligation  to  take  such  pilot,  under  a  penalty.  I  have  re- 
ferred to  the  Statutes  respecting  the  navigation  of  the  river 
Clyde,— -namely,  the  6  Geo.  4,  c.  117,  and  the  3  &  4  Vict. 
C.118,  and  also  to  the  Rules  and  Regulations  said  to  have 
been  made  in  pursuance  of  those  Acts.  It  appears  to  me 
tbat  the  Gipsey  King  was  bound,  under  a  penalty,  to  have  a 
licensed  pilot  on  board,  and  that  she  had  a  duly-licensed 
pilot  I  do  not  -enter  into  the  consideration  of  these  Statutes 
and  Regulations  more  particularly,  because  1  apprehend 
that  the  import  of  them  was  not  denied  in  the  Argument, 
and  it  would  be,  therefore,  unnecessary. 

According  to  the  opinion  I  have  heretofore  expressed,  the 
owners  of  the  Gipsey  King,  having  on  board  a  pilot,  compul-  * 
wrily  taken,  in  charge  of  their  vessel,  would  be  exonerated 
from  liability  for  any  damage  done  by  her  to  another  vessel 
by  collision,  if  such  collision  could,  under  the  circumstances 
<>f  the  case,  be  attributable  to  the  pilot  only.  This  principle 
also  was  not  contested  at  the  Argument ;  but  it  was  con- 
tended that  the  collision  arose  from  acts  improperly  done, 
for  which  the  pilot  was  not  solely  to  blame ;  and  if  he  was 
not  solely  to  blame,  the  owners  must  pay,  according  to  the 
principle  sanctioned  by  the  Judicial  Committee,  in  the  case 
of  The  "  Diana:** 

This  being  the  admitted  principle,  it  remains  to  examine  The  questions, 
the  facts,  and  endeavour  to  ascertain  under  which  rule  the 
circumstances  bring  this  case;  namely,  under  that  rule 
whereby,  when  a  pilot  is  on  board  in  charge,  the  owners  are 
exonerated  ;  or  that  rule,  that  although  there  was  a  pilot  on 
board,  yet  if  the  error  was  shared  by  any  of  the  crew,  then 
the  responsibility  is  not  taken  off. 

•  4  Moo.  P.  C.  C.  II. 


Artii^  Ifi,  Tk^^Qip^  f^ng,  waft  a  ye^^l  \f^^ngj^gylfi}g^^m 
^^~^,  Qlasgo^  m^ Liverp9pL  Qn  the pre8^^t  ocav?Jp!;^ ,nh^.,l>» 
prpjieciitipg  ber.v^^gfi  from  LayerpooJi  toiQlif^ox^^,  l^y^ 
re^cb(e4.,G|reenoqk,  jUe  came  19,  ^chpr  ,tli^^,Jtp  MJ^q^t.^^ 
tidCf  .lihe  n^^t^t  eng^ed  the  G;ifl?>prj  fl||^ro-U|/fj  t^  ,^y 
th/B  Cfpj^tjff^^Xq  Q\asgow;.hv^jh9  :sfM^.1^^hpy.}^ 
Bowling  Bay,  ten  miles  jQ-om  Gl^gowt  ^4wH^«ffg^  V^  9Ji}f^ 
.  c»sgo,, vi4  *«  Bt^pfX'tMg  wa8.tQ,^T^e,  fpr  l]ip^^i4|i$f|^e^ly. 
AiU9Jpn9^,pilet.w^f  employed,  and  the  ^ji^fs^ot^ ij^f  y^^f^l 
w.^  giv^n  wp.,to  Ww*  Tbei  9phoQn^^  ^^ge!t^€r..w'^^}^J,fl. 
p^^.yess^s^  was  takfn  in  tow  »by,the  ^te<^^r,  V^^j^to- 
ce^^  up.  the.  riyer^jtbei  sqhooner  being  %\k^  last,  pf^  tbe  jth^ 

.T^e.  Cpurt  l^Wj  pn  a  fom^er  occaaioi^,*  p%pressed. its.  (ppi- 
nion^  that  a  ship  in  charge;  of  jbl  piloti  and  filso  in  tow,  U,^ 
befon^d.eredA:|v;f;^ya<;tr  at  least^  still  In  tht  cl|i,arge|ol 
that  p]l/[^t^undj^r.prdinarj  circum ounces  ;  that,  irthf^jpo^i;^ 
ppr^i^e^.by  tpe  steam-tug  is  in  conformity  with  tlie  dir^ 
tion^  or  the  pHot,  or  not  against  hiU  dir^ctiofis,  .and  a  colli 
sipn  tjakes  -place,!  the  pilot  is  responsible^  and  not  Jth 
oix^9^rs,  or,the  steam-tug,  which  ought  to  obey  th^  piW 
if,  however,  the  steamer  disregiarded  the  directions  of  tli 
pilo^,  .then  the  owners  of  th(e  ship  would  be  respppsiblei,! 
for  the  acts  of  their  servant,  and  the  owners  of  the  stean 
tug  might.be  responsible  over  to  them  in  another  form  • 
faction. 

This,  at  first  sight,  seems  all  plain  enough ;  but  the  ca 
hecomes  rather  more  complicated  when  there  are  three  ve 
sels  in  tow,  and  a  pilot,  as  in  this  case,  on  board  the  ste^m 
itself,  and  perhaps  (I  know  nothing  to  the  contrary)  a  pil 
on  board  the  two  other  vessels.  I  therefore  wish  express 
to  guard, myself  against  being  understood  to  Uy  doffn  ar 
general  rule  which  could  be  applicable  to  the  peculiar  cas 
whicl;^  might  arise  fVom  such  a  state  of  things, — rnamely, 
steamer  )iaving  several  vessels  in  tow. .  I  do  not  understan 
however,  that,  in  the  present  case,  any  such  question  h 
arisen.    I  believe  I  am  correct  in  saying,  that  the  condu 

.•  TU  ""Duke  qf  Su$i€xr  I  Notes  of  Ca.  161.  J  Rot,  jun.  21 
See  alio  Th^  "Duke  0/ Manchegter;*  4  Notes  of  Ca.  575. 
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of  the  tteamer  is  not  impognedy  nor  that  of  the  pflot  ^one —     Aprif.  16. 
I  think  neither  is  impugned  alone;  bat  it  is  contended  that  Qs^Tgij^ 
the  damage  arose  from  a  cause  for  which  the  master  and 


crew  were  either  solely  or  partly  responsible.  The  aver- 
ment is  this :  "  that  the  anchor  of  the  Gipsey  King  was  nei- 
dier  hoisted  on  deck  nor  catted,  as  proper  and  customary, 
but  hanging  over  her  bow  under  water." 

To  establish  this  averment,  as  an  effectual  defence  to  this  Facts  to  be 
action,  and  so  throw  the  blame,  in  whole  or  in  part,  on  the  P*^^^- 
Btster,  or  his  substitute,  and  the  crew,  three  things  are 
neeessary  :  first,  that  the  fact  be  proved ;  secondly,  that  it 
was  the  cause  of  the  collision  and  damage ;  and,  thirdly, 
that  it  was  the  fault  of  the  master,  his  substitute,  or  the  crew» 
at  least  in  part.  If  there  be  a  failure  in  any  one  of  these 
particalarsy  the  defence  must  fail  also. 

I  regret  that  I  had  no  opportunity  of  putting  to  the  Tri- 
nity Masters  a  specific  question  as  to  this  point ;  but  it  was 
not  raised  until  they  were  gone,  and  I  must  say  that  I  do 
not  think  it  of  such  difficulty  as  to  require  me  to  put  the 
parties  to  the  expense  of  a  second  attendance  of  the  Trinity 
Masters, — more  especially  because,  if  they  had  thought  that 
the  master  or  crew  had  been  guilty  of  any  fault  relating  to 
catting  the  anchor,  I  do  not  doubt  that  they  would  have 
stated  it  to  me  in  their  opinion. 

I  have  stated  the  main  averment  as  regards  the  anchor ; 
but  it  may  be  expedient  to  add,  that  it  is  also  pleaded  that 
the  Gipgey  King  drove  her  anchor  into  the  larboard  bow  of 
the  Highlander,  where  it  stuck  fast,  and  that  the  hole  made 
hy  the  anchor  admitted  the  water  with  such  rapidity  that, 
to  prevent  her  from  sinking,  she  was  hauled  on  shore.  In 
Answer  to  these  averments,  it  is  alleged  that  the  rudder  or 
keel  of  the  Gipsey  King  caught  the  cable  of  the  Highlander, 
bringing  the  bowsprit  of  the  Gipsey  King  in  contact  with  the 
Highlander's  fore-rigging,  causing  the  anchor  of  the  Gipsey 
^tag  to  run  into  the  Highlanders  larboard  bow.  It  is  then 
pleaded  that  the  anchor  was  properly  catted,  and  was  near 
tO)  but  not  in,  the  water,  and  was  so  agreeably  to  the  Bye- 
l«W8  of  the  river.     In  Reply,  it  is  denied  that  the  collision 

VOL.  V.  2  p 
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April  16.     tock  ^BC&  bsy  the  redder  or  kM  of  th^  Oipsa^  KiNgi catching 
CHnieHTKhta    ^  <»We  of  the  Highlander.  :       - 

Now  I  think  ft  liecetsary  briefly  to  examine  theelndeMe 
upon  this  point ;  and  the  evidence  for  the  JFhgkUoiderh 
this :  No.  1  is  the  Protest  of  the  Highlander,  in  which  it 
is   stated,  ^the^  anchor  of  the  Giptey  King  havkig  4Men 
hanging  over  her  bdw,  and  not  on  deck,  or  cittteil,  iL»is  usiui 
and  customary/"   No.  2  is  the  affidavit  of  Rebels,  a  tttarlner; 
but  he  does  not  speak  to  the  state  of  the  aneh4H', — ^indeedf  he 
was  below ;  but  he  saw  it  sticking  in  the  Highbmder^oxiA 
says,  at  the  conclusion  of  his  affidavit,  that  the  principeil 
damage  was  occasioned  by  the  anchor.     No.  3,  the  affidavit 
of  James  Butts,  is  of  no  importance  as  to  this  matter* 
No.  4  is  the  affidavit  of  William  Siilis,  the  master  df  the 
Highlander,  who  deposes  '^  that  the  GifBty  King  stvuck  the 
Highlander  with  great  violence  on  the  larboard*  bow ;  that 
the  anchor  was  not  properly  catted  ;  that  one  fluke  vas 
driven  into  the  Highlander  below  the  water-mark  ;.  and  that 
the  damage  was  principally  occasioned  by  the  anchor  of  the 
Oipeeif  King  hanging  over  the  bow  and  into  the  water " 
No.  5  is  the  affidavit  of  G.  Howard,  the  mate,  which  ood- 
tains  these  passages :  **  The  anchor  of  the  Qipeey  King  had 
petlett<ated  the  larboard  bow  of  the  iii^^itder  at  least  three 
feet  below  the  water- mark ;"  that  ''the  anchor  could  not 
have  been  properly  catted ;"  he  denies  that  the  aurcident 
could  have  happened  by  the  rudder  or  keel  catching  tlie 
cable ;  he  states  tliat  the  Giptey  King  was  steered-  towards 
the  Highlander  '' stem-on;"   that  the  collision  was  occa- 
sioned by  the  steering  and  the  anchor,  and  that,  the  next 
morning,  the  anchor  of  the  Gipsey  King  was  out  out  of  the 
Highlanders  bow.     There  is  another  affidavit  of  the  master 
(No.  6),  and  Kowne,  speaking  of  the  repairs  which  they  say 
were  done  by  inserting  the  African  oak  Uiree  feet  below  the 
watet^mark  of  the  Highlander  when  laden.     No^  7  is  the 
affidavit  of  Lloyd's  surveyor  (Mr.  Garaon),  who  deposes  to 
the  repair  of  the  African  oak  three  fbet  below  water-mark. 

The  evidence  on  behalf  of  the  Gipeey  King  consists  of  the 
affidavit  of  the  master,  who  caimot  speak  to  the  facts,i  as  he 
was  not  on  board  at  the  time ;  that  oP  the  mate  and  two 


and  itetiiig  that  it  was  hanging  qv«r  Om^  ti%Wi  hmtnimr  1^   Cw^r;^ 

aiaift«C\thA^toUUl«i  wnM^  Aa-mMer  or  kad  eatiAting  tbie 

cahbffMtbe  jH^^UmmMt.  ihTbe  «a0dcYit  ;af  the  pilot  qn 

bntf  ?lhaf£fai4iM-  alaMvthat  it  waa  neceqiaiy  tbut  th9 

nohoraejAei^apiryJSI^thqttldJ^  liropwJy  catta4;  thi^ 

hrlialjaia^  tki  mm\*$ay  jSmrningi  *  U«:  judgnieni  ^^pii  '"'tb^ 

MMfea»<w,bkbafcrafiiAtotba£ri^M0^^       Nothing  ean 

l»aDai^«A^inMtluiofe)  wjith  diitrxoncUsioiiitlpA  tha.alida¥it 

rfiDaoM  nitt«ralin,ilvhti  Mtraatad  tha:a0c)»ar»  and  vho  he* 

inbfi\it'9^pti^lyom0d^  <^oi?  himoiM  have^tmck^ 

%A<siidiihe]giht^ieatfiiirihfr  doarni"    HejpY|S8.«.m8on 

ahidi  tl»')tibt  aix  thai  GailiMr  did  not  givej  for  he  oonmden 

tbitithaj-aoahAr  iaMiat>htfreilil9eB  firopetdy  f»itted>  from  tbip 

|ait  ^ftfi^)i«ig^ 'which:  waa  stmck^  8inoe>  if  improperijr 

olka^liieaBdaiirwoMd;have  strudk  her  muob  lower  dontn^ 

'The  first  ijqneatioiir  oikn^.thii  evidence  Is^  wiiether  Tesn 

lifi^y  oaasetotibe  affirroatsYecondUtfioo,  that  the  ancbor#f 

die^fl^MB^-  jKiig  was  noV  pruperly  caMed?.'  Th^  Trinity 

^iasten-'eertainly gBv4^  aoi  distinct  opinieai  apootthat  point, 

ud  theitefiDva  I  wiA  it  tolie  anderttoodthat  I.canoot,  and 

ioma^  itnport  their  Authority  hue  the  queeialoivfAislber 

ihiiihy  aaying>thaft^iif  il  had  appeared  ita  them  nM^nifeatiy 

e)«iry  and(lk>  haine  beeo  of  importance  in^e  eau«e<?  it  was 

Bttural  .tO'.expeet  it  would  liate  been  notioedL    Butyihow* 

srer  this:  may  be,  relying  upon  my  own  judgment  solely*  I 

kive^  to  say  the  leastf  greet  doubt  if  the  proof  does  esta*- 

Wifa  the  fact.    The  collision  must  have  preceded  the  peii&> 

tration  of  tbe  anchory«<M.that  is  clear  from  the  evidence  ;  but 

1  will  assame,  fsr  the  sake  of  following  out  the  argumeat, 

diat  the  andhor  was  improperly  catted*  and  proceed  to  the 

neatqusidon; 

^  The  next  question  is|iwas  the  improperly  hanging  the 
snchOTithe  cause  of  the  dsrnage*  in  the  truly  legal  aeuieiof 
the  termy'A^at  is,  on  the  sopposttiea  that  it  was  improperly 
huT^  ?  If  the  Gipseg  King  was  pursding  her  proper  oonrse» 
sDd  the  anchor,  from  being  improperly  placed#  and  omthiit 
account  alone,  had  struck  the  Highlander^  and  occasioned 
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AtRth  19.     the  (damage^.  \h^  theicorliiHion  twouhl,'  lie  ^/ac6iiaiid  de  j'are 

Q.  ~^^^   hwreibeen  4>wingt /to*<the<.anoboiv    But>tfa9t  wa9«leairly  no 

tbo  case;JlerBjii£pr  the  'pcimMtycanseitof  the:bo}liflacm'iw» 

not  tfaekiaiiobory' but •  Ae-Gipatn^  .Hingj  either* fratM;Mnprdpe 

iteeHog  or  Uxmhkg^being  brought  oat  of  bev  pitopenjcomsi 

aofil  int^  AollisiQir  nviili  the  HigMmtdtiti  f  OFT.thi»  opsEiio 

w0re  tbeTrinitf  Ma8tel:«»  and  1  aidi^ly  Loodcun^ithflben 

IC/iitheiii  ithif  was  Iheoaatv of .'dits  coUifiioti^  jofrjCDoiide^ittfa 

collision  was  the  primary  cause  of  the  danii^^iandii  lna.c 

opfnifmithat  J  cannotiook  Aivthfir,  wilili  a udew^to^iificertai 

'         bow,  rouch«o£  the  damage  was*  oooasloned  by  the  mohov^  c 

by  •  any.  .other  part  «f  the  veaseh    This  woul  d  be  to '  instiUil 

tnaxamiiuition  into  seo«nd«ry  and  inisrioDcauses/^-Jtt  novi 

pffinciple  in  ihtte  proodedingSi  and  one  lam  not  indniec 

ThecolHaion  fprnian3^xeMbii8,'itO( adopts*    It  was  aiigued  /thqt  <the  anehc 

caused  iby  iw-  ^^s  the  cause  of  the  collision,  instead  of  beiiur  the  canae  < 

proper  fltecrincr 

or  towing.         thotd|image);T'but;I  bold  that  the  bf^liaion-^as  ocoasione 

by.tbe  ikppvoper  fleering  or  towing  «f  di&vessei^  and  not  b 

t4f9  ^phor  b«ing  improperly  catted*   v         ^v 

...Btttiwiette.I  t^ift9suni«  tbatdhe  andior  was  the  prmcipi 

cau^  af 'thedamtigeii  fVum,  bei»gt  impvopodLy  eatted^ca 

leome  tpithtf  Qonclusion  that  the  impn^pervhattging^ef  tfc 

saobor:  was,,oven  in  part/  to  be? attributed, to  the. crew? 

The  impro-  entertain  a  contrary .  opinion*     I  conceive  St  is  the  prop< 

the  SSlrVe  ^"•^"^  ^  ^^^  P^^^  ^  superintend  the. hanging   of  th 

fault     of    the  anchor,  and  to  take  care  that  every  thing  is  properly  don 

pi^ot-  to  bring  the  ship  to  anchor  in  the  port  to  which  he  is  cor 

ducting  her.      The  case  of  The  "  Agricola"*  though  nc 

directly  in  point,  in  some  degree  illustrates  the  principh 

There,  the  Trinity  Masters- expressed  their  opinion  that  i 

was  the  exclusive  duty  of  the  pilot  to  decide  upon  the  pro 

per  time  and  manner  in  which  the  anchor  should  be  dropped 

If  he  is  tb'deeid^A^  proper  tfrtfe*and  ViiAfAW'  of  '((Wtppin^ 

the  anchor,  it  appears  to  me  almost  a  matter  of  course  fo 

the  pilot  to  see  that  the  anchor  is  in  a  proper  situation,  ii 

ordffl'^tfaAt  it  may  be  dropped  at>a  proper  titwe'  and  in  a  pro 

per^manner.'  So  Ithtnk  it^s  a  part  of  bis  duty  tb  see  that  th( 

anobor  is* property  catted  for  dropping,' 'and  it  is  more  espe 

*  2  Rob.  inn.  14.     2  Notes  of  Ca.  1 13. 
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Gh%r ^  iBrdMiptettntidnr/d]eoiRiaii>th«iIlKl^  and^ReifidilJ     A#r»  W. 

pviioidiBljodinbt  MialdstivfaeidoQe'aii  regiBtfdtiHaving  tMtf 

OipnDuUcfdEbfflid  faoilMl  itknieacboter^'tbefiiriMpreMriMI 
liytiiytHftfi^  niidUniwiiicftlienvat!jietingi.r:(Biit  i'do  Imc 
>itiwfqiieMiMiiipaiithhJBround^  bfefaifi^inla^ 

iifiViKiAorMscxur.IriHvreattlltd^  I«n  of  lopitiiliii  thatithfl  Tbepilotalone 
oomndivivniCKsatdaifMl  fay)  the  lault  or  defmilc^fithepiM  ^  ^^^ 
■kBoyttlnitodiB  ififyiey  JSSii^-wag  'bouad  to?  enfpkrfmi)(h 
VoBBHd-fdot^imdi  dMrefbrr,  tlM  ^mage'  beiDg  ooeunontli 
li^itibActSivf  a>p^rtoa  *ot  selected  by  tfaemttlvesy  biiit  conlN 
Y<ilniAyi  «iiiplDydd>ithe  enraers  arvfestinpt  IVom  alMiabili^     Hm  *  cfwMen 
esta^tbe^iaiiMa*' '"  ^'>'    ■  *  -^..i  •  •■•ij  -.]:«  «««np<e*i'""'' 

i ciBigiverjiio  -iioeta  "ow  eicfaep  tide^  aiid  I  do  not  bdli«ve<  that;  :  <  /' 
iiiaa^  «£itbeienc8:dr(»mi8Unotfd  like  thii;  I  hare  doM'sK^ 
I  did  not  in  The  **  Agricobt,f  cv  The  ^*  Fonm:'*  Im  ^ 
a^e^rf'^veMel'clakMnigiexettplkii  from  HabililyibrdaaiJige 
^eituiwaotkati^mtonaequnlce''^  the  defkttlt  of  tfaepikt 
aitlMundi^irlw^wftveoklf  in  ftfttlt;  whMi  cannot  be  kwyirit 
to  the^otben  tteiseU  I  tUtik  there  are  alrong  veasoiur  agtitt&t 
gWngtedtt&  ^heneibre,' I  hold  theowners^of  the  Ofpiii^ 
Xkg  rdieTOdifroai-  yesponaibllity  as  to  the  damage^'Ai^  C^U. . 
■Bkeiio>order  as  to  OMts.  '  '■ ' 

*rt)cto#r:— H^  7%]i7iiMiNi;  for  the  JBltghtimder i  toBer,  for  the  C^«^ 

3"'!'.  J    .■■:i    '»t''    -•».:'  .;.-..  .      ■    .        ,         Ir/lii 

■;    i    ill      '■   '  ,  .       •'    :  •■»"    •■'    !<       '^     .    P       ■       '        .             ■    .      /^   r    ••      .    '••  f 
if'fj'h.j-*  J"  ijtji.  .f:.-t       .  );  :    .    . -J  ■•       tjti 

.  f; 9rfVO0Atjito  tiTouit  of  titattuir&tttv* 

'        '  ApRili  20,  Isi  Seu, 

i4v  THM  Goods  ov  thb  Rbv.  Chari.e8  F&sbbrick       Unattested 
BAi,ftilij^,.»Kg,^Jfo<#oii,.<«.par<c~The  deceased  *od  JJ^^^^  "^ 
ldthNpvmiber»i,].846|.  iJdeleiV  o  wiU»  doted  L5ch  J«neiwiU  of  183^ 
•  2  Notes  of  Ca.  418. 
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AniiL  90.  1^381^  chily  executed  and  attested,  except  that,  on  the  lac 
BokUoia^d^  (5ih)  sheet,  below  the  aigDatures  aad  atteatatiofi  (whid 
were  half-way  down),  certain  memoranda  were  written  (con 
il^s"  wrltten^a  ^^^"9  ^  ^  request  that  his  executors  would  deatroy  hi 
codicilof  1844,  sermons  in  MS.>  and  other  matters  not  of  a  dispositiv 
cuted,— BwSi'^"'^)'  vWch  were  signed,  but  not  attested*  Upon  th 
memoranda  not  back  of  this  sheet  of  the  will  was  a  codlcil»  dated  17tl 
poaWve  nature  '^***^»  1844|  duly  executed  and  attested »  No  positive  evi 
though    testa-  dence  could  be  obtained  as  to  whedier  the  mecnoranda  a 

dudedftom  ttie  ^^  ^^^  ^^  ^^  ^^*^  ^^^  written  before  or  after  the  cxecu 
probatet  as  not  tion  of  the  codicil. 

S'e^j^teil.  ^^      ^^^*  ^''•'  ™^^®^  ^^  probate  of  the  will  and  codici 
alone  (without  the  roemoraoda)  to  the  executors. 

Pbcux.  Sir  Hi  Jxnnxr  Fu«T«^^The  merooraada  at  the  end  i 

the  fifth  sheet  of  the  will  are  stated  in  the.  Case  not  to  b 
testamentary ;  but  I  think  it  is  impossible  not  to  ccmsidc 
them  as  testamentai^,  and,  as  forming  part  of  the  will, 
they  had  been  attested,  of  which  probate  must  have  bee 
taken.  The  question^  however,  does  not  turn  upon  th: 
point.  But  a  codicil  is  written  upon  the  back  of  the  lai 
sheet  of  the  will,  and  that  codicil,  which  is  duly  attestet 
is  declared  to  be  a  codicil  to  the  testator's  *^  last  will  an 
testament/'  that  is,  the  will  on  the  other  side.  What  w« 
his  last  will  and  testament?  The  will,  exclusive  of  th 
memoranda,  which  never  formed  part  of  the  will,  as  the 
were  not  duly  executed,  unless  they  had  been  duly  puL 
Memoranda  lisbed  by  the  codicil.     I  am  of  opinion  that  these  memo 

probate     ^'^"^  randa— which  are  mere  directions  to  his  executors — wer 
not  published  upon  the  execution  of  the  codicil,  and  that 
must  decree  probate  of  the  will  and  codicil  without  th 
paragraphs  at  the  end  of  the  fifth  sheet. 

Wheeler,  Proctor. 


Where  an  in-  Ik  THE  GoODS  Of  WiLLIAM  AUGUSTIN  JaQUKS,  DRc 
3^r8"dicd,  hu  — Motion,  ex^art^.-^The  deceased  died  24th  May,  1832 
tesute, entitled  an  infant,  aged  one  year  and  upwards,  intestate,  withuu 


f 


iioartiYiagi  t^mriag  Sbnh  G#Mt  'Hitdieock  (mitb  bT    A>ril  M 
HMtotfA) j  'Ilk  noilMr jmd  'miy  neat  of  km^  two   j^^^^i^ 

tHii  toikteipdrtonal  tiMtei/ The  only  ptopertj  to  which  hm  ^^  \^^^  ^ 

«^fli:'«itlded  ooDibled  oCtioae  Ibinrtb  part  or  shtre  oi  tbrnUm  ettate  of 

s«iridH9)f  eathM'sftiThomtv  Jaqaeti  hit  father,  bcqUaatbed  ^^^e^ 

C«iUni>bgrflut'irlUv  dktrilMitibk  b^tweed  the  deesased  aadcd  bimX   cb^ 

tmmtitfWKblirotben^qAm'  the  idottli  o^  their  rnddier,  wh#  J|^[m^^^^|J^ 

iiB^ehderiiie>«dd^itt»<endtled  tetbefnt0rest4ibddivid  to 

«tftiie>KiidM«M»li«N^i  After' the  death  of'Thetnet  JaKoeij^^^^g^ 

Ilia  widow  married  Richard  Hitchcock,  and,  nbaeqoencljrttd  tbcrr)   for  Iwr 

much  mmtiaget  in  April,  ^644,  a  suit  was  instituted  in  the  ^*  ^  <^(^<>^ 
--I  ^r^,  ..         .  ^««.  »  refused  to  enmt 

C^ourt  of  Chiiiii  ji/ tolofaieg  ttoeatate  of  ThomaeJaqiiea^  administration 

fcy  Mra.  Hitchcock,  the  mother  of  the  deceased  (by  her  ?^  .  ^«      '"• 

ilitxtuieM),'aiid'lqr'the  two  then  survivrng  children  (by  hismotli«r,wlib 

thrir  nnct   Iriend^tthey  being    minors),   against  vjurfoiis  had  re-married 

fsrtics^  Including  the  h«0band  of  Mrs.  Hitchcock,  the  pio-  ^foQ  being^re^ 

teedngs  in  wfa]ob"WBra  stayed  for  want  of  a  representatifis  quind  to  carry 

cfWiUimnAngnstiaJfaiiiues,  the  deceased.   Mrs.  Hitchooek  ^ '^^^^ 

VM  willing  to  take  tber  adninistvation^  but  waa  unaUe^td  hsr    husband, 

FmciMtlM  emtutiai  of  thebendby  her  husband,  who  left  ]I^  fr^oTto^ 

bn  in  M«y^lS45|,  jmd  had«rer  ainee  lived  sefMrate  and  being  unwilling 

tpsrt  frflstther,  aid  die  was  unable  to  ascertain  w*iere' he  J^^nl ^^ 

nrided,!  Mid  she  verily  believed  he  would  not  execute  such 

bosd.  The  deceased's' share  would  not  amount  to  more  than 

£186  Three  per  Cents,  not  payable  until  after  his  mother'e 

dtedi,  and  die  wns  willing,  if  administration  could  not  be 

granted  to  her  without  the  assent  of  her  husband^  to  re^ 

Bsince  her  r^ht  thereto,  in  order  that  it  might  be  granted 

tD  one  ef  the  sisters  of  the  deceased,'  now  of  full  age. 

Addanu,  Dr^  moved  for  adminisiration  to  be  granted  tar  Morioir. 

Mrs.  Hitchcock  without  the  execotion  of  the  usual  bond  byi 

ber  husband,  on  such  bond  being  executed  by  an  additional 

surety;   or  to  the  sister,   upon  the   renunciation  of  her 

"Jother. 

Sir  H.  Jbnn«r  FuaT< — There  must  be  a  Decree  against 
^  husbalKi.  The  vrife  cannot  abandon  his  right  with.* 
^t  his  consent,  or  without  giving  him   the    means  of 
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April  20.  knowing,  80  86  to  enable  the  Court  to  decree  aclministratioiv~: 
in  his  absence.  It  is  an  unfortunate  case ;  but  still  th^^ 
practice  of  the  Court  must  be  observed.  I  must  reject  thi^ 
motion. 


Jaques,  dec. 


A  Decree  was  extracted,  calling  upon  Mr.  Hitchcock  tcis 
accept  or  refuse  administration,  or  shew  cause  why  th^^ 
same  should  not  be  granted  to  Mary  Elizabeth  Jaques.^a 
spinster ;  which  was  served  upon  Mrs.  Hitchcock,  anc^  _ 
upon  the  solicitors  of  her  husband,  they  accepting  the  ser — 
vice  for  him.  No  appearance  being  given,  on  the  secondz 
April  30.  session  of  Easter  Term, 

Addams  moved  for  administration  to  Miss  Jaqaes,  whicli  , 

Per  Curiam,  was  granted. 

PuBeyt  Proctor. 


A  will,  writ-  Waring  v.  Waring  AND  Othrrs. — Cause. — This  was 
awidowTflM^r-  ^  ^"^^  respecting  the  will  of  Mrs.  Sarah  Gibson,  who  died 
son  originally  of  8th  November,  1844,  aged  70,  a  widow  (having  been  twice 
Sion  in  afteN  n*arried),  leaving  no  issue,  and  being  possessed  of  personal 
life  developing  property,  amounting,  at  the  time  of  her  death,  to  about 
fo»lnd''"VnJl^e  ^0,000,  besides  a  freehold  estate  valued  at  £3,200.  Her 
from  1838  only,  property  was  derived  from  her  first  husband  (Mr.  M'Ghie), 

SS;e'""&nefit  ^*^®  ^^^^  ^"  ^^^^>  *«^  ^^^^  ^^  £40,000,  which  she  had 
upon  a  stranger,  augmented  by  accumulations.     She  left  two  brothers  and 

Wbit[ng"°up"n^^®^^®^^^^^  ^®"'  ®"^y  "^^^  ^^  ^*"'  *^®  ^^^®'  brother,  Mr. 
the  fiice   of  it  Thomas  Waring,  being  heir-at-law.     The  will  in  question, 

"i!'^'  ®u  ^°^'  dated  in  1834,  which  was  written  by  the  deceased,  and 
mty,  —  having,  ,  '  •'  ' 

however,avery  contained  a  clause  of  attestation,  but  the  name  of  no  wit* 
fullattestaUon-  j,ggg^  ^^^^  ^  large  benefit  to  Major  Henry  Waring  (no  rela- 
witnesses,         tion  of  the   family),  who,  as  one  of  the  executors,  pro- 

thougli  dispos-  pounded  it,  alonir  with  a  codicil,  also   in   the  deceased's 

ing  of  real  as  *  ,  . 

well    as    per-  handwriting,  without  date ;  and  both  papers  were  opposed 

sonal  Prop«^  by  Mr.  Thomas  Waring  and  other  next  of  kin,  on  the 
against  upon  ground  that  the  deceased  (who  had  been  found,  by  a  Corn- 
written  and  oral  mission  of  Lunacy,  in  October,  1841,  to  have  been  insane 
withstanding     ^rom  6th  September,  1838)  was  of  unsound  mind  at  the 

strong     testi-  time  of  making  and  executing  the  papers, 
mony  to  sanity. 
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Tbe  AIleg«tioii,  propoandiiig  the  papery  pleaded  the  pi^     Aran.  90l 
ccdii^  fiiete,  and  alao  that  the  codicil,  which  was  Ihnited  to     t^^TI  ^ 
a  proiiiion  fer  a  goddaug^hter,  bom  in  IBS6,  was  made       Wt^* 
skortly  after  her  birth;  that,  when  the  Commission  de 
twatwo  imqmremio  was  executed,  the  papers  were  found 
ledced  op  in  die  repositories  of  the  deceased,  and  taken  intp 
the  enstod  J  of  Mr.  Thomas  Waring  (at  whose  suit  the  Com« 
uisrion  was  executed,  and  who  was  appointed  one  of  the 
Committee  of  the  estate),   under  whrne  control  they  re?- 
mmed,   srnd    that   the  first  information  M^jor  Waring 
nenved  of  the  existence  of  the  will  and  codidl  (he  being 
resideot  at  Newry,  in  Ireland)  was  in  February,  1645. 

An  Allegation  on  the  part  of  the  opposers  of  the  papers 
pleaded  as  follows  :— 

That,  in  May,  1821,  the  deceased  (theu  Mrs.  McOhie,  widow, 
fbnnerly  Sarah  Waring,  spinster)  married,  at  Edinborgb,  Mr. 
Arehibsld  Gibson,  merchant  of  that  city ;  that  they  came  to  Eng- 
had,  and  settled  at  Weybridge,  Surrey,  where  Mr.  Gibson  died, 
Ith  Ifarcb,  1823$  that  a  few  months  after  her  second  marriage, 
liie  deceased  became  very  strange  and  eccentric  in  her  cooduct, 
verj  irritable  in  her  temper,  and  extramely  suspieions  of  those 
sW  her,  especially  her  aenrants ;  talked  in  a  wild  and  incoherent 
iMuiner ;  laboured  onder  a  constant  apprehension  that  she  was  tbe 
object  of  persecution,  snd  that  some  scheme  was  afloat  to  endan- 
Sw  her  personal  safety ;  that,  in  October,  1821,  she  entertained, 
tboogh  without  any  rational  foondation,  a  aospicion  that  her  boa- 
baad  was  endeavonring  fraadolently  to  obtain  her  property  and  to 
poiwD  ber;  that,  in  1825,  abe  bad  an  impreaaion  (contrary  to  tbe 
fiHt)that  certain  ladiea  were  ia  tbe  habit  of  making  facea  at  ber 
is  ehnrcb,  and  abe  went  before  Admiral  Stirling,  a  magiatrate, 
sad  complained  of  tbe  conduct  of  those  ladies ;  that,  in  Decem- 
1^1 1825,  and  January,  1826,  sbe  laboured  onder  the  delusion 
^ibe  was  conaidored  by  her  frienda  and  neighbours  as  a  per- 
son of  msretricioua  babita,  and  declared  that  her  conduct  had  been 
ttiiaad?erted  upon  from  the  pulpit,  under  which  erroneoua  imprea^ 
•ion  she  wrote  lettera  to  Sir  Richard  Frederick,  a  magiatrate,  requeat- 
^o^biainflaeDce  to  rescue  ber  from  auch  opprobrium;  that,  in  1833, 
•be  imiigined  that  Tarioaa  persons  were  in  love  with  and  making 
^'^'^i^res  of  marriage  taber,  one  being  a  married  man  and  another 
l^medical  attendant,  to  whom  abe  wrote  under  auch  deluaion ;  that, 
■0 1830,  she  hired,  as  a  servant,  a  girl,  named  Jane,  from  tbe  Found- 
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ArmiL  20.      ling  Hospital,  nrhanteditoiAtep'iA  IwH  ramBlMl  nsi^fal,  atii^iii^ilfaaidi)^ 
-nT^         was  loelie^  op  hiJifOdtii  afttbetop  of  tfaetooee  bytheAeceiatdpwfaiEia 
WarStg!     <^<^^  op<iier  faeila;  thsl^the  4e(;eaaed  having  oa  aenrctmlove^MOkM^ 
severely  beaten  Ibe  girl,  the  Ooveroora  -of  ^a  Haflpitai^r^inayvfEs 
her;  that  far  aeveval  yearsbelbra  and  after  the  data  of.  the  vriU^ 
the  imagined  that  her  relaitions  and  fiitoda,  idolading^  her  broN^ 
ther,  Thdmaa  WaHogV  app^ued  befiare  her  in*  die|^a»^  or  in^flb^ 
likeoeaa  of  other  jieraohi;  that,  in  1836,  abe  Imagined)  |ll«l  .be^ 
boase  vaa  aurroundnd  hf  persona  'in  dibgnise;  -and  undi^  'amekide^  - 
lusion,  oauaed  tba  %viiidotn^  doorSy  and  gatea^  to  be  faatenedi  ii^ 
which  state  ahe  remaiaed  iat  mote .  tham  ■■  tf  jMc  (a?  elosei  prssooer    ^ 
that,  from  1825,.  vbe.waa  dathe  babitof  seniiiigiletfeeMyeHrinoftop^ 
that  abeiwas  lajbouHng  under-delasiontvteritmeeiKing^  a<Bprpote  / 
that,  daring  her  neidcnoe>  at'^eybridge,-  sbvwas  ]B^'the:  iimbit  of 
conversing  familiarly  with  her  female  aervants  kt  themdetdia: 
gusting  and  adecent  maitvary  and-  'darings  Che  earn e  pe^daii() 
frequently  declared  .to*  them  that  one  «<  Will  D^aad"  •msa^eioa* 
stantiy  penecoting  and  'anneyingiiber,'etealing>' her  wide  and 
breakiag  hertrindows,  and  in  coBsequtoteiof  saoH^pefeoaaliaii, 
she  had  a^  cloae  wooden 'pallog  erected'* iiti<  f/pBtinfiJser  hoose'; 
that,  id<i888)!mndaab8eqaonttlyiief«to,  oM^oi^vttss^ntfdlllmta 
man  who  came  to  Weybridge  witbva  baaketoothia-lieid^'JUitiking 
fish,  was  Lord' Melbourne  in  disgQise^Ma«diwbe»4ieggars>fwUt|dnt 
the  house,  el^e  dectand  that  they  vMre  p«p«oMin'dla^lif6  j[<  diat 
•be  was 'in  the  habit  of  remaining' op^ddwiilkingBhoiiC'tbe  hi^se 
during  the  greater  past  of  the  nigbti  Opea4n§<  iuidr^tttiinf>;  deors 
imd  windows,' and  talking. Ibo^hers^f,  add-' 4bat'eUfireultf  M* 
quently  fire  off  pistols  at  nigbt^  that^  in  Aagtts<^'4^H  Mra^aub^ 
one  of  her  sisters',  went  to  visit  the  deceaBed^avd  fbdndbtl^  ahM»e» 
without  any  servant  or  other  pet«on  in  the  bouse^  and  be#  eOoduct 
and  conversation  were  so  violeiit  and  ifiooh%i«Btinba«  !s  f^tftioil 
was  presented  to  ibe  Lord  Chancellor,  wiMKisstted  a'Gottiiiiissioti, 
under  which  the  deceaseiiUwaa  fooad  liisa»e>;  that  ne>hber  at  the 
date  of  the  will,  nor  for. some  <srears  before,  nor  afterwards,  was 
the  deceased  of  eonnd  mind,  or  ciqiable  of  exeiciKing  a  will^  and 
that  Major  Henry  Waring  waa  inr  do  way  related'  to  or  conbeeled 
with  the  deceased^  who  never  correaponded  wkh  him^  iMr  was  he 
ever  personally  *knowd' to  or  seen  *by  her.  '       .=     ft    ..' 

That,  npdii  her  s^coni "  WarrYage,"  fte  wlibfe  property  of  the 
deceased  was  settled  iipoii  herself  for  life,  independently  ot  her 
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iflvrA»liMifcMrolM^pJi5'ii»  jranrivor,  and  lb     AfeilSOL 

EiRWMn*^9d»^Bt4ctotti  Itf  <iriiildrai/ilD:liar(iirTh6HKotlNnd,         

^liiiln  mi  aiwUV  laiJfaeitfaBMv  .4faHkliilriy  ;^t^  itfttorttemr.       f^l^; 
npt^iMiteflibiM  fpiargdtir'be  •{&  jttnl^ir^asei  cWeMbftMMi^ 
mtA  hii ifc>Mfidoirom'-tto:TdninBiii1j'«d<tmiigt»Yl«  Ili4  natnotnf 
<4eMQa;bn^6tKI|' liaft-tiiBl  ih»did.flMl'«t->tily:tinfc-€nlpnlMBra 

fi^tittf  (pf  oitlratt)  MitKdtt^  toy  nll9D|lrfand«tiM|oorespnM  • 

mikikkm  ilftak>  fc««ri»;eittivdiHfaifrlo  iNisa^riinr^KtJiaftiiliftirai 

rt  aft^MatB)  •id)iiabn||l^(TitoltDlj:  iirttobhif /miA  sHifioioim'^iuid 

tetiteR)]niiud;iifr.tfilHait,'ins7hniiaBlli0f;v  pd«fdili  temper 

nAidkiiyrtidj  (IwWlnjofteroidiBtiliHtgpttttfcexettw,  •iad  tbef  lived 

nHpfply l9geth«D»ilki*?aA0n  hieijdstliiriipltii^ 

bfuli^t  eiiffBffedKtoviii^  dety(fttt4a^gfcmiiytptewMiie»*'  ^Ciher^  pro- 

rntyi<fiedi!ftBill:»iSflnQMi7^lBfMlistl3tke,tiu*H%  i^hQiMMr 

iipfaliduhevingliito lt«t8iiiA«v  glAfci—iiMMlBdinte^ v^f^im 

im,mtAHm:MAni\H  voktcotiMl lefliev  propeiijr  traUl  1841 ; 

tkH  •biMra»itii|«HdlffotY#iiq^knMr;liBbilr  and  iecceDtrie  i*  her 

jf  1  aeipdiuili^irfajitduiid— ■»  Midf>— t,gnmr we  -of  e«ch  her 

aelnd  aetfcBbudtjPb*  whtd^iMsratad  ff|>o»iher«i  lU  adnteiM  hi    * 

jmrnt;  iiki^m»yimftTfiklmn9amABamt^i^m^  iMmg 

|MMrted(freM^kifiibMftiui«bi«roi«^iir^  are 

aD0fiaofjii#|^aM/d4teiQMi;iihii'iieiidiaooiMeiW«ft  boIi  wild 

lRAipODh«fMl^mr'ktirj<HMid0etiat  variairaeisithiperfett  ration* 

«litgr«i  al^)cmrttf.ii9liLirtigirflj,pipoi^<tar:183&;  thai  a  pmoo^  named 

Wit(wp  I)Wi,{,pcDeMMt|.w9ii  jb  1838  takeai  as  jm  ^aaiittant  by 

Mr»  Ibuwaoily  ^  aiafgeDii.«MiA^ybridgfy  thli  de^eaied's  next-door 

naji^bom  |0»d  wb««lherhe'di4or  did.not  pUiy  pcatotieal  o««ther 

ifkif^  ap#«j|N  4e#eMadb  htfr  ^mplainta  o£  Witt  Deaas-  covM 

ba«Oibf4'D0-«w(<m)a.]MifMr|o<il838w  aMitbe  waaisalABrMnBgidary 

pemQ9^  .thai;  the  deiieaaedi  oondnoted  her  jyim  affinrv^  peooniary 

apd  49m.eati<^  with  aiaguler  prndenee  add  ^>roprietf » -and  was 

aktlflilrmid.;dnoeroio|^  io  ^ba  imanagtaBe&t   of   h#r  propittiy, 

ii^ral^lkjalkflflJDeao  than  dodbM  ita  amoant»r  barinyi'made.iki 

iwrcftnMiit  ^MtaQO;on'  thfi  2ikh  Ao^ast^  1834;  AaAtiahtf)  had 

M«MrMi  eorrcppQodants^.aml'WiDle.aad  wai  wfifttan  to>aal«  per- 

a0i^#f  fMiqdiitiitid^  Abat  amon^oi  saoh  obvretpondarita^^at  ber 

brother  Thomas  (party  iiL'thta:cao9e)).  toiadiom  shamroliLffepcat- 

edly  in  1833  and  1834,  and  who  advised  her  to  make  a  will  so  late 

a^  'Ni^M^f ,  YBStl'i  \h^i  tU  deeeiAe^; wh6'wa«  fend^^^nUalog^y 

and  heraldry,  in  1828,  f^thid*cedhei^ir'i>y  l^HeFibMHTI^^iMb 

Waring  (now  deceased),  father  of  Major  Henry  Wafing,  ^  Ivead 

of  the  Irish,  branch  of  a  fafnily  of  the  ^an^e.ni^e  ^H  jiief^.Offpa 
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April  20i,  which  had  been  settM  in  Irdand  io  tbttitkne  of  CronveU^th 
_"T^  iminediatQ  ocvt^ion  pf -  heir  »o .  writing  being'  her .  rh^vipg'  »ee 
ii^mg.'  ^^'  name' >  in  t|ie  n^wipapen  as^  presiding  at  ik  meeting  of  tb 
Brontwick  Club  at  Newry^  at  which  eiroo^  re^latiooa  wer 
passed  in  fayoar  of  what  she  was  devoted  to,  the  cause  of  Pre 
testant  Ascendancy ;  that  Mr.  Waring  haTing  replied  to  her  lettei 
a  correspondence  ensaed  between  her  and  his  family,  prinetpall 
with  Miss  Jand  Waring,'  hh  sister,  and  which  continued  ont 
Miss  Waring's  death  in  1839;  that  the  deceased  expt^essed  liei 
self  gneatly  interested  for  Mr«  Waring^  son  Henry  (parlrf  in  tb 
oaase),  then.s  major  i»  the  59th  Fooft^  made  ire<}iie9t*  iiifairic 
about  him  and  his  family,  and  desired  to  have  locks  of  the  imr  i 
his  twin  danghters,  bom  in  1829;.  that  the  deceas^^freqoeatl 
invited  Miss  Jane  Wariag  and  her  nephew  Henr^  to  yisit  her  i 
Weybridge,  and  upon  their  coming  to  London  for  a  few  days,  i 
October,  1831,  the  deceased  immediately  called  upon  them  an 
took  them  with  her  to  Weybrid'ge,  where  they  stayed  two  day 
being  entertained  by  her  with  the  utmost  kiiodness  and  cordialir 
and  disoiissed  with  every  asaerance  of  her  taking  a  great  intere 
in  the  welfare  of  (especially)  Ms^r  Hent^<Waring ;  thi^'  the  d< 
ceased  was  en  intimate  terms  with  Mr.  WilHam  l^er8.(with  whoi 
mother  she  had  been  intimate  in  her  girlhood),  wihose  son,  a-legi 
tee  in  the  will,  was  her  godson,, apd  /that  he  a^  bis,.wifi|>passe 
some  days  wit)i  the  deceased  in  183^  and  1836^  an|l  that  she  W8 
likewise  on  intimate  terms  with  the  Rev.  Carew  Xhomaa  Elen 
whose  dsughter,  Adeline,  is  a  legatee  in  the  codicil ;  and  it  plead 
that  it  was  not  in  the  first  instsnce  alleged  that  the  will  propound e 
was  invalid  by  reason  that  the  deceased  was  of  unsound  mind,  bt 
only  (or  very  principally)  owing  to  its  unfinished  state,  having 
clause  of  attestation  without  any  subscription  of  witnesses. 

A  further  Allegation^  on  the  part  of  the  opposers  of  th 
papers,  counterpleaded  that  part  of  the  adverse  Allegatioi 
which  stated  that  a  person  named  William  Deans  was,  ii 
1838,  employed  by  Mr.  Harcourt,  and  alleged  that  the  per 
son  so  referred  to  was  named  Samuel  Deane,  not  Willian 
or  Will  Deans,  and  that  the  person  whom  the  deceasei 
Imagined  to  be  constantly  persecuting  her,  was  known  t 
her,  prior  to  her  marriage  with  her  first  husband,  whils 
she  lived  with  her  father  ^t  StMVlary  Cray,  Kent,  by  th. 
name  of,  *' William  Deans,  a  beggar,  who  had  never  beei 
at  Weyl>ridge  since  the  deceased  l^ad  resided  there. 
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><i<rhiqi«w%ia«gawlin  Hilfary  Itemk'^  Anu9a 

•'  >iifiMlMili^iild'<art»ib«yj  Pt^  Mqdr  Henry  Waring,     j^^  ^ 

Ml|i|kllii«'ite'itofyWftedecc^  date  of  the  wilU       1^^.' 

IC^  /tiat;f,  fH'i^  ^f^  the  attilmpla  bf  the  family,  carried 
f:^MikX^^  nofiurtber. t^^  18^^ iind  the  medical wit^ 

'^^^^.^^.si^P^  5*^  wwMUHti  if  ita  character.  The 
^fV!cy«ii gi WjMU<BQffi»if; and  qsotcheCy.wd there: are  ttrange 
^wr|ppf>ai<»w jp »qq|ftflf  hrr ; Mten t  >bttt  there ianothing hi 
mile  nrittiviiiahnattiiMb  %b:M^  tbe  ptcyperfey  hequeathed  by 
\m^ hamng'hnt^  adqairediibV^om- her  owft ISunily,  hut  her 

limllgQ^*  tit  eMuoi  ox.!  .*  :>-'>.r-'i.   li.w.    v: 

''8&Hj:^JftNiiNi;'<^.^^^^  ind  /eibier,  Dr.,  ffar  Mh  Tfaomaa 

Vibrhik'ai^'ll^  tieit^'^         ai^gued  that  the  dispodtioii 

^^<im^';m;*^^^^^  jeS7,00D  to  Migor 

Y^9n^<  •  !jiij^m^»  ^iritl^  whom  the  deceased  had  bad  no 

riAifigafestp^  se^  to  the  prejadice  oC.her 

¥K^^£lfaiij^j^%Bff^^^  natural  feelings,  and 

wttotaelfitan^todtattwisof  jiMaBity>;..tfuit  the  will  in  qnea* 

iuimimm^^iiiklQmmiba^ullliA^  the  Jury 

i«y!fo«ad»  -««l  tha»  t<Mict^did  not  bind  or  bar  the  Court ; 

tbtt€ii!^dodibHM^  i$t!di»ih6e  aftMed  dear  proof  that  th^ 

fcceiaedlAbottMlWd^  mind  In  respect 

to^itt^)0(bans>  aitid  p^iiofis  hauhtixig  her  ih' disguise  and  in 

tlbe^ikenesap^  other,  individuals,  and  the  proof  was  ren« 

<^redJCon|||llet^,.by.the  ohX  testimony,  which  shewed  that 

^Usr  brother^  Mr«  Thomas  Waring,  who  was  appointed  her 

^le  heir  and  executor  by  a  will  of  1821,  was  excluded, 

^'Wing  to  a  delusion  under  which  she  laboured  that  he  had 

turned  Roman  Catholic. 

Siii  H.  'i^BNNER  F08T. — The  will  in  question  is  opposed  April  20. 
^Jri  ^e  ground  that  the  deceased^  at  the  time  of  her  making  ^  "»«•"*'• 
St,  was  of  unsound  mind,  and  had  been  so  for  several  years 
Wtbre,  and  so  continued  until  her  death ;  and  it  appears  in 
the  proceedings,  and  is  not  denied^  that,  in  1841,  an  In- 
quest was  held  as  to  the 'state  of  her  mind^  and  witnesses 
were  exaixiined,  and  certain  letters  were  produced  before 
the  Jury,  who  were  of  opinion  that  she  was  at  that  time 
insane,  and  had  been  so  from  September,  1838 ;  not,  thercr 
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« 

April 90.     ^ovfi,    including  the.peddd  «C  timerT^whea  thc^  -vnH   wma^. 
^"^T  ^     written, ,  nor,  .piylMpf,  the  rcodkily  itho«gh  iio^acooajiti'ii^ 
Wmvi§!     giv«»  of  the  exact  date  of  the  codieil ;  bnd .  Aerefofre;? '^kss 
deceased  having  been- founds  .in  October^  184ilvtnaMie  fibia^w 
18S3»  the  question  for  the  C«urtta  decide  la^i^hMher  d^e^ 
was  of  unsound' inin(i4il  and  befbre  thetim^.  when  the  wilK. 
o£  1834  and.the  cpdici)  of  1836  (^  whatev^r'bid  it»  date^C^ 
were  in«de^>or:  whether  r her  inaanity^stipertenQd^a'lalea^ 
periodiof  tiine :  anclthat  ift  the  whole  questioiii  *  :i  v  er:o"f 
The  will.  Upon.th^^  &e»4>f  the  will  itaelfi  there  Yia^Aothiiigi  to 

duce  the  Court  to  confer  ilhift  lady .  iiiAa»e'i  if^ehe  i 
insane  at  the  time,  the' evidence  of  b^r  insiniity>fnaat 
from  circumstances  not  4^arent  on  the  doe  '«f  the  will, 
which  is  in :  her  own  handw4ritii^,  and  vegr^  fairly:  wi iitew, 
the,  language  being  liable  to  <no  e^aoeptiOn  wfai^everi^rKThe 
purpcurt  of  the  ^ill  is  to  give  an  anniiut^«tif  X10(^  ta-«Bch  of 
four  of  her  sisters,  for  ,)ife :  here,^th^reforei  is  a  provi^mi  for 
all  her  sisters  except' one^  for  whom  she  makes  a  provision 
afterwards.  It  then  gives  **  to  Mr.  iHemry  Waringy- of 
•  Newry,  ii^  the  coujAty  ol^,Down,  Ireland,  late  a  Migorin 
the  ^9ih  regin;^ent  of  Fopt,-  and  to  lus  children^  all  the 
stop^.  ve^d  in  (ler  n^nie  i»  the  Three  per  Gfentv:Rediiced 
BaplfL  Annuities/',  Setl^athere  is  a: large  pioyiiiion  (about 
£13,000)  A>r  Mr.  Henry  WariDgi  wh9>  niv  the  &ce  of  the 
will,  wo^)d  appear  to  pe  a  connection  of  ;t(be  ftmUy.  She 
also  gives  to.Jlilr. ; Henry  ,WaiJi^,i  '^aU  the  plate  in  my  pos- 
session/, of  vevery>  description,  .requestiilgihim^  preserve  it 
U^  his  fannlyiia  r^^embrapce  oftneo  alse^.the. house  and 
furniture,*', iliiat.iSi  her  ireehoUl  hou^e  at  Weybridge,  in 
Sv^rcey ; ."  aleo  the  china,  books,  and  pioturepw! » ,  ;6iie  gives 
tchher.godson,  Fr^riok  Wad^am  £l^#i  eon^of  Mn^William 
£lerSj,4B£iOO,:.ythere  is  nothing  absurd  ovrnbpi^bable. in  this 
beque^  tathertgodsom^.  .Jp.Mrs.  Jane  Waring,  rdhe  aunt* of 
A|i^,Ije^y,1j(r^ring  (pafrlyt.ini  tbfs  cau8e)v<»he  .gives  £100. 
She,giviea.^OO.,^,rt^  'B,ectQr:,of,  |&e.pa«|sh  of  (Srayfocd^ 
Ji'mr^^pon.XmstMr,  tbe»  benefit  4^  .poor  wictewi.  .^Then 
follow  .)j^aQie»f  K)C,  £^0  |e  AJLiss  Jiilia^Afrnea  WiUisonyjand 
£500  to  Miss  Susannah  Lee.  She  gives  the  residujb  «f  .her 
pers<»ial|iropeny,|Q  her<hrotber|.  Mr.  TfaonuB  Waring,  her 


•to-,lMr«nNadi|varti' Major  H«*iy   Warirt^i'iihd  th^fl'     A»il1M. 
leifit.  to?kc*>eqd«»yfMivldtd'in  'flire«'«haW8 ;  that  6f  her     ^^'^ y 

^cjkkBitmBCQtbt^'  updh>iti>ii8t't(y  |)«y^tlt€f>4titere0e  tah^  for 
'Afk,  tend  aftfiiir  her'idlKeaMf^  tlie  pHndpal>  to-  be'  divkled 
^moogBt  hciv.  diildi^tt.  '  '€hd  uppdkiM-  lier  lirotherl  Mr. 
Thomas  Waring/^viMi'Major  H^r^  Warlifg,  executors,  and 
4e  rerokes  all  fbrmet  wills.  Th«  papCT  condtides :  "  In 
witness  wherectfiificihe^Btld  Sfirah  Oibscm,  have  to  this  iny 
hn  will;!|nid'M»Uni0At;)  contained  in  five  ^eets  of  paper,  to 
«Hh abeet  thtffaoir:8e<t'My  h^nd^  'irtnltb  this^lost  kffiiedmy 
«^.tlris4stdfly<<irMai'ch,  l^M;^  Thlm  folloiili  tb^  sSgna- 
toire^  bikt  tbei^fil  no^Setfl^;  and^  there*  ih  a  very  Ml  attesta- 
til ghmsete  ^ sign^^' ■  'SeaVed/ ^ptf Wished , •' and  declared  by 
die.saidcteaMrfat,<8il'4h>Oite(>ni  as'atid  for  her  last  ttrill  and 
tatanMntyiJftb^prescMee'ofus,  'whb,  in  her  '|n-i»ciifce,  at 
lieriaqaeiVritticlhithtf'preseneidor^cih  other,  have  here- 
mitai  suliseriMd  ouv^  nttm^y  dil**  witnesses  "-^bat  no  'wit- 
nesses' naineswiPattachM  to  it  ' 

Theri^istbeH  what'wasiiYtended  tobea  codicil,  ot*^  part  The  codicil, 
sf  a  leodidU^'t^tfa^- wills' (vWhi^reaslI/SafahGibkoti,  of 
Weybndgeifin^  ttb  cotirity  of  Surrey,  widow,  'havte  made 
and  daly  executed' ttiy  last  tiri^l  anfd  tesUment'in  writing, 
bearing  date  the  Ist  day  of  March,  1884  ;  I  do  hereby  de- 
clare this  writinj^  id  be  a  codicil  to  my  said  will,  iahd  I  direct 
the  same  to  tie  aiifilexed  thereto,  and  to  be  taken  as  a  part 
thereof.  'I  give  and  bequeath  to  my  *  goddaughter,  Adeline 
Elers,  daughter  «f  the  Rev.  Carew  Thomas  Ekrt,  vicar  of 
Bickenhill,  near  Coventry; '^Wttrwickshire,*  the  sfAtb  ' 'cf 
Five  toiidred  poaTkls"u^nd  there  k  breaks  oflT^  therellei*r|^ 
neitfieir'seif,  signature; nor  attestation;  but  there  is  written 
in  pencil,  <*  *  v^itness's^*^  als  if  shfe  had  intended  to  have  it 
exmsvLttd'  iki  the  pi'esence  df  witnesses.  Whether  sbe>  in- 
tended to  add  fiiore  to  it,  the  Court  has  no  means' 6f  khoW- 
ing;  lyut  it  appsars  ^at  th^  goddaoghter  was  born'  in 
March,  183^  and  consequently  the  paper  must  have  beeii 
written  bMiireen  that  date  and  the'yfear  184«,  wheilf  the 
legatee  died«  '"         .  .      -    *  - 

These  are  the  contents  of  the  papers  propounded,  and,  as 
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AniL  90i  I  saSd,  there  is  nothing  oA  the  face  of  the  will  trhich  shews 
any  degree  of  absurdity  of  any  improbabflity  whatever/ in 
respect  to  the  disposition  or  to  the  (Persons  benefitcdi  Vflih 
regard  to  Mr.  Henry  Warihg,  he  does  not  appear  to  be  any 
relation  of  ihe  deceased*s  family;  he  is  the  sod  of  a  gentle- 
man in  Ireland  with  whom  the  decreased  had  no  aequafnt- 
ance,  and  no  tiiDmriimiication  tintil  1828,  when  a  correapend^ 
ence  took  place  between  her  and  his  fkther,  in  conseifncnce 
of  her  seeing  ^e  name  of  the  fkther  hi  the  newspapers  as 
presiding  at  a  meetingof  thcBmn^ck  Club,  at  Newry, 
at  which  resolutions  J^er^  paMed  to  secure  'the  Protestant 
Ascendancy,  of  which  this  lady  was 'ft  stanch  and  devoted 
supporter;  and  letters  passed  between  them,  and  after* 
wards  the  correspondence  was'  carriM  on  between  the  de- 
ceased and'JiUie  Wannjg,  the  aunt'^f  Major  Waring,  which 
Gon'tinuefd  tfp  to  "iflaU  period,  until  thtdeaA  of  Jane  Waring, 
In  1839;  and  with  respect  tb  Maj(]^  Wariiigy  -the  deceased 
had  ho  correspondenob  with  hiih^  and'nd^pdfional  knbwfed^ 
of  him  imtil  Octobei^^i  1881,  WfaM'  be  ah^  Waunt^  Jane 
Waring,  betirg  in  London,  the  deceased  can^  t6t6%^  ahd 
tdbk  them  dowri"  to  Weybridge,  where  th^  remained  during 
the  Ibllowibg^  dajr,  tetuthing  the  nexi-  tnohiihg,  and  there 
was  no  personal  intercourse  aiWwai^^between^  thenar:  ^c 
bi^uest  to  Major  Waring  !s  tlo  doubt  vefy  cohnd^rable  in 
amount,— ^hW  stock  iri  the  Three jp^Cents  Reduced,  amount- 
ing to  about  £13,000,  the  house  and  ft^rniturey  thi^  plate  and 
a  third  part  of  the  residue.^ 
Preliminary  The  cii^cuiAast^'cbs^  under  which  this  question  comes  befbre 
o  J  ions.  theCotin  art!  thes^t-^lJ^on  the  deceased  being  foundhinatic, 
in  1841^  Meisrsy  Thomas  and  Richard  Wariiig,  h)st^  brothers, 
:w6re  appointed  Committee  of  her  estate,  and  ^two  of  her 
siiitefs'C^mittee  of  her  person,  under  the  dir^tion  of  the 
Cbuk  of  Chancery.  I  may  here  notice  the  observation  of 
Coiin'^1,  that  Mr.  Thomas  Waring  had  kept  back  the  know- 
ledge of  these  papers  from  his  co-executor.  Major  Waring, 
who  ought  to  have  been  apprized  of  their  existence  earlier. 
Bat  I  think  tlicre  ia  no  force  in  this  observation,'  tMT  any 
imputation  upon  Mr.  Thomas  Waring  because  he  did  not  com- 
municate the  existence  of  this  will  to  Major  Waring  in  tt^ 
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liUm^fiftbecteoeaed.    Mr.  .Tbtmuw  faring,  being  Coin-     ArulM 

lUtt^Mfll^  aiMfl^.  t^  charge  of  all  dqcumento  belonging     j^T  ^ 

t§]^  i^ajip||%4i^<w4'^hgife  was  no  necttiity  fortius  oommn?      .^vnifi. 

<^it>W  .^  ^ll9ai<^4Ji9iM^  ha4  done  with  retpect 

ti^j4^^iapa«mop  of  l|«r  pfoper^. ,  iSo  I  OunlcitianQ 

■WJliWiqp  ^ipm  H^?  Ti^ipiamM  Waring  |hat, be  made  no 

ffl^f^^^^^^^^jyl^tio^^. j^. Jhif  oo-agttctttpr  during  the. lifetime  of 

%ftl{mp«l^rf^  November,  1844,  and  in  Fe- 

^WS^sJIfMr.  AifPoipmnniGation  ia.made  to.Mijor  Waring, 

i^JMNiii^.ffflM  d«#»  vnd  of  thebequest in  herwill  to 

IWr^litidM^iiamfi.^upe^atitiiig  thelqi^al  advice  which  had 

he^,,i»eijvi^  t^t^  the.  will  waa  invalid  owing  to  its  having 

»ctyiae40)f  aypplhirioaandnowttneaacfc 

/,iApglj|qr-<^a(Brvatiwi  ha»  been  made^  in  the  course  of  thf 

pwiffipdj)(|gSj  jpam^y^  that  the  opposition  to  the  will  on  tha 

gr|Mi|d4ii^,die  deoaased'a  unaooiidaess  of  mind  is  an  after* 

Iboiy^;  that,  in  the  first  instance,  the  will  was  opposed 

ssbiljr.  OD  the  groopd  of  its  havinga  clause  of  attestation  gnd 

no.  witnoMS.  ■  .1  do  not  think  this  is  quite  accurately  stated ; 

%.  Messrs.  Simpson  ^and  Dimond,  the  solicitors  of  Mr, 

Itmaum  Watf^ig,  had  written  to  Major  Waring,  on  the  Sth 

Fefamagr^  )B45,  stating  that  there  was  reason  to  suf^pose, 

and  that  ovidenoe  might  be.obtained  to  sheif,  that  the  de* 

cesaed  was  of  unsound  mind  prior  to  18S4 ;  but,  under  the 

curcgmstances,  it  was  eztnemdy  natural,  and  to  be  expected, 

that  if  the-  will  was,  as  Mr.  Thomas  Waring  had  been 

^vised  (whether  rightly  or  wrongly),,  not  valid,  because  it 

^aa  JH^  eseputiQd.a^  tJb^  deceased  jptended  to  execute  it,  in 

the  pfitseiii?^>of„Vitnaifi^S^ — I„pay.  nothing  could  be  more 

matuval'ibaii  tbaU  in  qrdisr.to  avoid. expense imdlitigatioi^ 

«he  oppa«iti«n.  /diould  be  put  upon  that  ground  of  inyali- 

ditm    It  STM:  jmpoBsiU^.  for,||f  ^r  Warpng  to  haye  obtained 

ftrobate,  qC.thje  paper,  without  coming  befpfe  this  Court  and 

pcppgu|idii«  jt,.  Iff^  there  beipg^a  attestatiqn-diivse  and  no 

wito^9aea,  aiM  Aepaper  purporting  to  dispose  of  real  p^ro. 

poly,  probi^te  in  common  farm,  would  not  have  pass^  |  I 

tbink  ther^  is  no  imputatipn  up^  either  party,  tlie  partj 

(Kopoupdivg  the  piqpfr,  or  *e  parfy  opporin^  iv  in  thif 

>t»peQt.   .    •,»  ..      .     -  r  ■       - 

VOL.  V.  2  B 
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AniL  20.         In  the  first  iDstance,  Mc*  ThotiiM  Watring  lopposed  th^ 
TTMw  T.     ^^^  **  executor  of  a  will  of  liie  deceaecd^  -ikifclila  Junc^s 


TTorny.      I821»  in  which  she  had  appohfited  him  her  **  mAt  heir. 

executor/'  and  in  case  of  his  deaths  his  brother  IUdh«rd^ 
and  Major  Waring  was  adrised  to  takeout  a  Decree  iTnlM'>lB» 
upoti  the  other  parts  of  the  family  to  see  the-  wiU  of  189^ 
propounded^  and  it  is  urged  as  a  complaint  agaiaat  Ae  Iwro^ 
thers  and  sisters  of  the  deceased*  that  thej  appeaifad7>|r.  tiup 
same  Proctor  as  Mr.  Thomas  Wariog,  who  oontost^d  the 
suit  as  executor  of  the  will  of  188L  J  confesaittdoeamot 
strike  me  that  there  is  any  impropriety  or  incongsuity.in 
their  appearing  by  the  sane  Prootorv  .  What  advantagoi  was 
to  be  gained  by  their  so  doing  ?  These  could  be  ^oadai^r 
or  prejudice  to  the  party  propounding  the  paper/*  .Tbo«|]{y 
thing  said  is*  that  the  next  of  kin,  having  no  interest  mider 
the  will  of  1821,  have  appeared  with  their  brotbeiS/'Wliohas 
an  interest  under  that  will,  to  assist  himiiiiropiposidg/idke 
will  of  1684.  The  GouH  has  notbiog  to  A^jrvpm^  a$  to 
the  will  of  1821,  ffar  Mr.ThoroM  Waring^.^  wdl  as 'tbe 
others,  has  a  xaghttD' oppose  the  will  :Ofl894«'^i'  :»'.u^.'v>•'.4 
Stripping  the  case  of  theas  jnafters^  .-whi^sh/haTe  n^ing 
to  do  with  it,  the  Court  may  now  consider  the  real  state  of 
the  case  with  reference  to  the  pleas  and  propfSibefiweitr 
Historyoftbe  Thedeceased  was:  the  daughter  of  ^irtfecy  ictsplecUible 
decesMd.  gentleman;  a  medical  praotitioBeri'<at  St^-^Mf^ry  fimyi  Kent. 
She  seems  to'htfre  beaaa*pcvsoiirataU  timeSi0f  ^leaapicious 
dispositioii^'a  rnoleot.findf. irritable  teaiper^  eimK^rie  aad 
^giilar : iii>  her  «eonda«t^vdi«8s,  audi  hiibit4^:  the  pjem and 
AviwersdEi  b«th  sid^'admlt  ihisittb  ibOi  jbhe  ^Hs^/i  (before 
the  death'ofi'lmr  $[»tliii8baiidtrshfi(teflided(in  Sfiotlaadifand 
In  1882ior  i6fia»>after^er!S(k:Qiid  mandagi^.lihli.irel^rii^  to 
WeybridgiBJ  /Vhe:  marriage  fbe^wt^enuher  and  Mil>£iibson 
doea^ot  appcaDvltoiaBvirbideri  pD^uctiv^^of  mudthappioess; 
butdntMaroh/  I624rhefiiedb>  And/the.  deoeftsedioontinued  to 
Imflbvfit  tWqrhridge  ^mntil^i.Ae  was!<)lsniO\r^^im  ^11841. 
Shortly  afterrihe  death  ?  of-  Mru  jGribsony  her  m(t)^^  was  Jtrans- 
ferrfed  fknn  the  n^met  of  >tbet;  trustees  into  >heiirtfOiwa  name, 
and  the  dlvideiads  of  the  Qinds  continued  to.be> received  by 
the  house  of  Prescott^  Grote,  ^nd  Co.>  her  bankers,  until 
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ttMp»iIh|nt«  Mx  pIftMlf  tlie>  had '  considerable  samB  of    Apkil  20. 
mmkfiUbiUit  kim^m  difermit-iimet)  and  theaccnmubi-     w""^^ 
ttiftsjbf^  lfa» 'flllldedl)l^pflty<l^lf«re^  at  various  iperiods,       Wmig.' 
■Wftttig  lB**liltermndb;^4i]r  btr  direotion.   «And  so  with 
m^mt^M^MftWce^h^  pifpwij  atid  the  disburseinenU  of 
tSihdOM^tke'tMtg  Of  ^e  senwits,  and  thc^cwhole  of  her 
<trwiii<ifc!iai^wugjisiin|it4bey  were  conducted  by  ber,  and  with 
giMi^^pki|Mrl«|)*  tfi^  She  lived  a  very  secbided 

life;^aMt»}VMfe  cvby  petuirioasy  and  she  was  thus  able  to 
mslfir>tlNMM«4u|^^ccttiiftmlatioiis  ofrf>roperty.  -  There  <  is, 
hoi^^  ti#tfaillg/hl^  tile  dNtr«cter^.of  this  kdy,  or  in.  her 
Bedt4if  Ulfhgi^m  which  the»  Court  Urottld  be  entitled  to 
Mniadto'dMitlAeJwaain  a  state  of  insaBiey^4Miiei^e8tion 
Wbe'deienBUDedl  by -tbe  Court,— an4  it  is  only  by  reference 
tolkeevidclKe»  ovatluid  written,,  that  the  CQuirt  could  be 
dilelb''dniwi^aiicll>-*icoitclusioo.  /Hie  jdeceased^cit  ds  ad- 
vittiA  d^iikigitb«la8t^«iz.years:bf  her  life,  wasin  a  state 
sf  tiiianiiy  ^:^ethe|^4he  wasjo  at  the  date  of  this  will,  or 
Wfo»e  ^faat  dlne^tfa  Ae  question,  ^which  the  Couit  hasto 
determine,  because  toptrvening^  inisanity*  wjll  not  affect  the 
vdidi^  tif-«iwlltiii[ettMML'4orii9  thethne  die  masfef ^sound 

Tb&dMMbliy,  iti  Ulthes^c«ses^^  where  a^  Jong  a  time  has 

cUpseii^'te  t<^  find  «vidsiAOfi>  w4ieh  goes  dbectly^and  posi-  .. 

tivtly  to^^parliMiUur'  periods  of  time,  u  The  next  of  Jun  assign 

M«ry{«arly  dateito  the  comomoeiBoit  of  the  msaidty  of 

tW  dtOMscd,  finpfliey  plead  that  it  began  shortly  after  bar 

isooBd^aiai9lagei''itt'  I891>  ^and  soowj  letters j are  produced 

wriltah  by-Vtae  deceased  in  1821^1820^  and  1623  (fortbero 

is^oisid^twtidKiny  before  1824  Or  1825),  upon  whidi  the 

lAiloifilNiof f'def>ettds  as  to  her  apprehension  of  vbeing 

poisfanM'by  her  husband^  and  die  means'  he  tried  to^ -get 

pesassjipp  of  he?  money*  But  I  think,  the  Court  mayAlujw 

oui  of  lita  'Coiisidenition  all  that  happened  in  the  lifhtime  of 

horliuAHmclr  MrvGibson,  as  affecting  the  state  isf  her  miiid 

at'tfanttfane,  for  8ato.theexpMssions'intfaM»letter%'^lam 

uadkif  aii'apprehension  of  being* poisoned^-'  and  ^lie  is  bent 

upon^  my  death/'  they  are  very  loosOi  and  I  cannot  say 

that  I  find  any  Udng  inr  these  letteiv  toshew^ifeiy'real  «ppre# 
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Ami.  90.     hension  of  being  poisoned  by  her.buabap^ ;  they  pidj  ^o  i 

wZiZ  r.     ^^^  ^*  ^  ***^  ™*  *•**  regard  for:  bei  ^thero^  iMiol^ilg  t 

Wmitg!     denote  a  aeUlad  untouiidnesi  ai  msA  at,  that  ti«i^    Ui 

admitted  that  it.  waa  the,^:haractfir  pf  the  deoMfMdr  irom  a 

early  period  of  tkne,  to  be  jeakn^  aadi0U4piciQ«9»<  andiq^l 

kflt  of  these  letters,  wrktea  in  ApiiU  4B23,  j^et  after  tt 

death  of  her  huabend,  sh^  speaka  of  soine  plpt  against  hei 

but  all  is  mudi.too  loose  .mid  indafiqi^i /of t the  Court  1 

place  any.reliaQee  upon  it.  .(^nay>  thf^efor^^w^^ui^FP^ 

by  erery  thing .  irbidi,  MEMnr^d  b^fort  t^BS^  ^u^^f^^;  al 

appUed^  Axhwat  Stif lii^.  a  fl«igiilrat9«CoAe)iCM9D|^.<i 

Somerset   -.;.'.  .•  •   v.,-.  -ij^.t    -,  „!..rr.'..fC!.  rftfi  b^-jj  li  >■.  j-.- 

It  is  important  to  shew  the  character  of  the  tmsonudnei 

of  mind  whithis  UliltohaVig  «xMbH^  Itsislf  kt  thfis  ear] 

period,  afid  to  tftOre  it  ^i^itiii^jjl^ikt^^^^ 

whether  she  cqntinded  In  the  iame  stf^e  from  181^  to  18^^ 

when  it  isadmitte^  th^J^^^ras  io||ifie^      .     \ .]      ... 

Eccentricity      It  was  a  matter  of  dtiscussion,  some  yeiu^fSgy^  ^{lathe 

"1^^ ^^][3  eccentricity  amounted  to  insanity,  md  it  eame.to^  this 

Insion  to  sbew  that  eccentricity,  by  itself^  would  -not  amount  to  kbaani^ 

insanity.  y^x  that^eocentridty  oouplad  witb  delttsiaahimay  ^dctostitst 

unsoundness  Oftxiii^,  tod  retidet  a  party  fucompeteiit  to  di 

certain  act«.    The  question/ thcfrefbre,  in  this'c&iBi^  is  no 

simply  whether  &e  deceased  was.eccentrfc,  or  id^gular^  o 

peculiar  in  her  character,  manners,  an<l'  diispoaition,  bu 

whether  she  waa  subject  ,to  insane  d^lusuuub— d4usfQ9^  a 

to  things  which  did  not  existr^      ^  .t  ,  ^  t  t^.    :> ;  .r.^rr.     . 

ETidence.  The  first  witness  ia  Sir  AichardiSiedenck,  and:  :he.  Js^-J 

person  upon  whom  the  Consl^'may'SBfdJprdy,<>ar' giving  j 

traeabd  fai^iiecottnt  ial)  the  siitirsiid  cimdition  of  this  lad}! 

He  saysf  fare  iihtt  sdtrth^  dkMii»ed',  at  &^»MetV^Y,  lii  th. 

lifetime  of  her  husband,  MnjCSIbsbd^  whcU'^fO^ 

thing  p^ciJuiy  o^sorvable  )h  conseque^    of  i 

letter  he  received  j^onii  her,  .after  hi^  hus^i^^s  de^,  h< 

called  upon  her,  when  she  told  him  that  JSir  tldmund  Nagl 

had  bff nitfettm  addi  her>)'>that  hewnidaranged  i  .that  he  h« 

got  her  i^»aiito»!tx>nMrofi  the  TaQia,A>botrshfi*hadte8cape< 

from  him ;.  thai  be  then  jtmipedoiitrof  the  window  iilto  th< 

garden  ;  that  she  had  IbUowed  him  and  pacified  him>  an( 


tfi^jHi^liid  iniWeg^^lMt^U^erpM  about  him,  «nd  die     AwmulW. 
i*ilte*elicif  tdgif ->RiaMyd/ 1^^  MyB  it  was  txceedikiglj     ^~  ^ 
"^Mb  c»j|MMaV  oid'liiAy  of  her  kttsertf  ue  written  with      Wmwg.' 
#tWldoirfMttlMliAor'^^rte^   end  era  extremely  sensible 
ldlMMh/'%htt«^^^Ae'4oe#  nel  refer  to  patticalar  deladons. 
^i^tMi/iiaff.  r  dflrd  letter  from  her,  Sir  Richerd  eeys  he 
t»fdb^WWiiMr  or%fer  fiimily,  and  he  saye^'die  deeeeaed 
Ml^deBftBdlyideitti^  when  I  saw  her  hi  1825;  I  have 
MqnUbrebMiCtfuii;'  He  siys  he  waited  upon  the  deceased 
tixaWsqiiiif iii^  i  tetter  he  received  from  her ;  it  is  neoes- 
inlt^lliftwfiiifey  to  see  the  letters  she  wrote  to  him.    The 
fint  is  dated  11th  December,  18S5,  and  is  to  this  efiect  :— 

■Itwap^ac^t  iill  I  received  Watson's  iDformatioD,  that  be  bad 
eeqited  mj  commiidon,  that  I  kaew  who  was  the  presiding  ma- 
gierste  w^h  Admiral  Sterling  for  this  parish  —be  pleased  to 
•eeipt  my  thanks  for  the  bonoor  of  year  attention — for  reasons 
mnsceseary  to  explain,  I  hare  abstained  from  commonfcating  with 
A9aird  SCartiag. 

.  kiim  eo  Ifeudofls  ^Mt  tbto  business  shoold  be  immeikHe^waA 

'ViriJsiiy  dsopfd,  .that  i send  tUs  le^erta  London,  tO'be  pot  mto . 

^Peel^iyknbiitlisi  no  imeriin UbisnfJeee.  may  be  Jieiare  of  my 

^T^^^ft^  ijf'fW^toTOtlf  Wiftm4WFUHJ  »^y7«lH>Ul  fwAtfM^iW 

^^  ^plsfi^  a^  py  endgpYPP^-  **  conciliation,,  which  bare  been 

^^pei^d  aad.jpripiis,  bare  failed j^  whsn  my  private  condoct  and 

J^siieactiqui  aris  maJe  tne  theme  of  animadvertion,  from  year  to 

^ear,  in  '^e*pu1piti  1  an& 'tinder  the  necessity  of  qtiitting  the 

^Sbdrdi:    t'iim  al^tTjrs'  tbankftfl'  for  priiiM  aAn^UHai^'hai  lam 

^ot  conscious  that  I  require  either-  j^Uie  or  privaeer;    I  here  no 

<^aHb^Prifef#e;  SliavbeadlngimyMspetoattotfaev  world,  and  could 

"^rUirte'^raad.  th»  aummfiil  patk  in  f)eaBe  andchari^y  wkh  a)l 

'^McMU  irAajUfr  k  iinff^ibW,  I  b»ve  daeided\y  Wi|hd«pni 

^«mi¥  J^^fffk^^fmwl^^^^ hr^^Fl^fMI^  •ll  ^qciabiWif,  witb^  Ik.d^sf- 

•*^^¥^.M^;"  "r"  ^-  ¥;H*'°^vft!'  «?[^.^!i.  WWf  ^JW^ 

into  his  canjuige,  and  1  am  careful  to.  shield  bn  mmd.  as  much  aa 

Itappdirs  ttif*  she'hadaninqlffessiao  diaC  nknadTcndeiiB 
bsd  beeii'WUule  apdn  her  conduct  from  the  pelpil^  and  thiit 
At  did  vwitbdraw  from  the  dnirdi^  Of  dds  letter  Sir 
Richard  Frederick  took  no'nolice^  but  on  the  8Snd  Deeen^ 
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April  20.     ber,   1825,    he  received   another   letter,   to  the  following 

Waring.  ^^y  j  request  the  favour  of  a  personal  iDterriew  at  ypiir  qon- 

renieDce  ?  It  is  not  upon  my  own  acooant  tliat .  I  aolicit  this 
honoQF ;  it  is  respecting  one  whose  consequence  10  far  abov^  my 
level,  and  whose  well-being  I  am  extremely  anziouajto  proteot. 

Believe  me,  Sir,  when  I  assert,  that.  I  am  a  person  long  inured 
to  misery,  not  only  my  own,  but  an  intimate  aequaintfk^<;e  with 
that  of  others.  I  am  but  too  conscious  that  I  have  be^en  miscon- 
ceived to  be  a  person  of  meretricious  habits — no, such,  idea  ever 
did  stain  my  mind,  and  for  what  motive,  which  must  ultimately 
defeat  its  intentions,  I  have  thus  been  erroneously  suspected,  I  am 
at  a  loss  to  conjecture.  Be  assured,  Sir,  you  will  find  me  not 
merely  a  matronly,  but  an  humble,  old-  fashioned  woman^  who  is 
ready  at  all  times  to  lend  her  assistance  to  those  in  need  whose 
inclination  leads  them  to  seek  it. 

It  is  in  your  magisteral  capacity  that  1  ask  this  favour,  and  I 
promise  myself  that  you  will  feel  every  self-gratification  in  an 
amiable  and  honourable  participation  in  my  views. 

The  reference  to  ^^meretricioas  habits"  is  not  an  imma- 
terial expression,  as  it  applies  to  another  part  of  the  case, 
namely,  her  opinion  of  her  personal  attractions.  Upon 
receiving  this  letter,  Sir  Richard  Frederick  called  upon  her, 
and  had  the  conversation  with  her  which  he  has  detailed  in 
the  evidence  I  read.  On  the  11th  January,  1826,  he 
received  the  following  letter  from  her : — 

It  was  not  my  intention  to  trouble  yon  again,  but  the  sequel  of 
my  information  to  yon  should  be  explained. 

On  Monday,  I  discharged  my  man-servant,  a  respectable,  use- 
ful person  till  the  last  fonr  months ;  during  this  period,  be  has, 
though  I  was  hardly  conscious  of  it,  irritated  my  nems :  since  I 
had  the  honour  of  seeh)|p  yoo,  he  has  endeavoured  to  emah  them 
by  the  most  violent  explosion  of  his  bodily  power.  '60  soon  jts  I 
recovered  my  self-possessioo,  which  was  on  the  6th  inst.,  I  gave 
him  warning  to  quit  at  a  month,  not  wishing  to  destroy  a  man, 
who  has  a  wife,  and  who  had  hitherto  been  respectable ;  but  I 
found  my  life  was  in  danger,  and  I  dared  not  to  encounter  his 
person  ;  therefore  I  insisted  upon  his  quitting  the  house  on  Mon- 
day morning,  and  I  sent  to  Watson,  the  constable,  to  inform  him 
that  I  bad  nothing  more  to  do  with  him,  and  desired  him  to  keep 
his  eye  upon  him,  as  be  said  he  should  not  quit  the  pikce  till 


Waring, 
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WcdacM«j*.  ;/  am  qfraid  fPbUon  doe$  nai  wear  your  liverp.     Ann.  80. 

The  man  bat  been  in  concert  with  others,  and  the  gleanings  of  '~, — 

By  kitchen  have  been  the  foundation  of  discourses  which  should  iS^J!' 
biirs  U^h  composed  of  the  most  refined  sentiments. 
f  Mj'ftithfal  ddg  pointed  out  my  danger  by  every  action  that  instinct 
eoofd  direct;  but  I  sent  it  away,  that  the  naked  truth  should  be 
devdiiped!/  My  father  is  still  in  so  precarious  a  situation,  I  trem- 
tfe  at  tbe'idea  of  ^saying  any  thing  to  the  family  upon  so  unplea- 
MBtVsdbftfdt;  Befbre  the  Bishop  of  Oxford  vacated  the  Living 
it'l^RdsBkiAv  be' 'kindly  took  the  whole  family  constantly  into 
Mif  seat^t'cb'aith  for  ti»n  years.  I  wrote  to  one  of  the  curates, 
rtqtfBstin^  he  Woald  tetl  me  the  real  state  of  my  father,  and  have 
rt«eived  a  moat  friendly  letter  fh>m  him.  I  am  indeed  much  hurt 
at  irliiit  Miave  experienced,  but  a  conscience  void  of  offence,  and 
a  relianctt  opon  bivine  Providence,  supports  my  fortitude.  I  can- 
not'eiiilf  iny  Sne'ib'  my  assistance,  because  those  who  have  power 
are  involved  in  troubles  too  sacred  to  be  invaded.  Should  it  be 
yoni'birA'irishfor  tiny  further  explanation,  I  am  most  willing  to 
rate)'' i/i'M  It' fn"  presence  of  any  friend  you  may  choose;  bull 
•olHDitthis,  with  all  possible  deference,  to  your  superior  judgment. 

lam  extremely  sorry  to  say  that,  from  personal  motives,  I  can- 
not romppalpate, with  Admiral  Sterling,  and  had  rather  he  should 
iK)t  b^  consult^^  if  |t  can  be  avoided* 

If  gratitude  ^  can  be  acceptable  to  you  from  one  so  humble  as 
myself,  1m  ptemd  to  conclude  that  my  heart  overflows,  and  well 
't  lo'iy,  td' be  resided  from  a  disgusting  opprobrium  which  has 
^^eanded  my  senses  and  feelings  for  three  years. 

What  is  the  meaning  of  '^  the  most  violent  explosion  of 

^is  bd(3Qy  power"  I  do  not  know.     But  it  is  impossible  to 

^y  that  this  letter  was  written  by  a  person  who  was  in  a 

^yipd  Ata^  of  mind  at  the  time*     She  talks  of  finding  *'  her 

Xife.fo  be  in  danger:"  that  is  a. part  of  the  character  of  thia 

ladjt  ibiBkiBg  iknae  were  plots,  against  ber.     What  was  the 

^danger?     What  did  she  apprehend?  a  *^  violent  explosion 

<>f  bodily  pow^r/'  (ft  what?  •  What  were  the  ••  personal 

nMtfves;'^  hsto^  Admiral  StirHtig;  does  not  exactly  appear'; 

bat  I  think' it  most  probable  that  it  refers  to  a  notion  of  the 

deceased,  that  some  ladies  had  made  faces  at  her  in  church, 

and  she  consulted  with  A4niiral  SUrling  upon  the  subject. 

These  lettecs,  and  the  conversation  which  Sir  Richard  Fre- 
derick had  with  this  lady,  impressed  him  with  the  firm  belief 
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Afwl  80.     that  she  was  '*  decidedly  deranged,"  the  expression  he  has 
"T"         used,  and  I  think  it  is  quite  impossible  to  read  the  evidence 
Wwmg!     of  Sir  Richard  Frederick,  and  the  letters  connected  with  it, 
and  to  doubt  that  his  was  a  right  conclusion,  that  at  that 
time  she  was  in  a  state  of  absolute  derangement ;  it  ia»  in- 
deed, only,  contended  by  Counsel  that  it  was  temporary. 

This  brings  us  to  the  year  1826.  I  pass  by  the  general  evi- 
dence as  to  mere  eccentricity  of  conduct*  because  it  is  better 
to  go  to  direct  and  particular  facts.  During  the  year  1826 
(in  the  month  of  June)  she  was  attended  by  Mr.  Stilwell, 
a  surgeon,  at  Walton*on-Tharaes.  He  says  he  attended  her 
occasionally  from  that  time  until  September,  1681,  and  fitrni 
the  6rst  she  was  very  strange  and  eccentric  in  her  conduct. 
He  judges  that  her  temper  was  very  irritable  from  the 
manner  in  which  he  observed  her  work  herself  up  on 
trifling  occasions,  and  sometimes  iVom  imaginary  causes ; 
**  her  lips  quivering  and  her  eyes  working  so  as  undoubt- 
edly to  indicate  more  than  an  ordinary  irritability  of  tem- 
per." He  says  that  she  was  very  suspidous  of  those  around 
her,  always  changing  her  servants,  and  from  causes  that 
seemed  to  him  to  be  groundless  ;  that  the  general  topic  of 
her  conversation  was  that  some  plot  was  being  Udd  against 
her  by  her  servants  or  some  persons  in  disguise  about  her. 
"Upon  these  subjects,"  he  says,  "she  talked  wildly  or 
irrationally,  for  her  fears  were  imaginary,  mere  delusions. 
She  would  talk  rationally  on  other  subjects,  but  soon  re- 
turned to  those  imaginations  that  disturbed  her."  He  says 
he  does  not  think  she  was  ever,  after  June,  1826,  firee  from 
the  delusion  that  some  plot»  some  scheme  endangering  her 
personal  safety,  was  in  preparation  against  her :  "  I  consi- 
der it  to  have  been  a  decided  evidence  of  disordered  mind." 
Upon  the  next  article  he  speaks  of  her  complaint  to  him  that 
some  ladies,  who,  he  says,  were  "highly  respectable^ 
amiabley  and  benevolent  ladies,"  annoyed  her  by  making 
faces  at  her  in  church, — which  was  purely  imaginary  on  her 
part,— telling  him  that  she  had  been  to  Admiral  Stirling^ 
the  magistrate,  about  it.  Here,  therefore,  was  a  pure  ddu- 
sion  in  her  mind,  shewing  that,  at  this  time  (1826),  she  was 
labouring   under   a  disordered  imagfaiation.      He  further 
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aajrSy  and  k  is  not  hntnaterial  in  connection  with  what     April  20. 


( talianw  occuired  at  this  time,  from  1826  to  1831,     w^  v. 
tfaat.lM  hat  beard  tha.dcoeased  say  that  Lord  Melbourne       Wanig.' 


.XiOrd  John  RiMteU  canie  about  there  in  the  disguise  of 

a  mjn  caurryiog  about  £«h  ;  that  her  manner  of  commu- 

nicaiBiig  this  vas  tn:a  aert  of  whisper,  as  if  telling  a  secret 

ahebaddiiCQTiBrad;  and  that  upon  every  visit  there  was 

aoale  {aztraofdinary  statement  she  made  to  him,  some  evi- 

denceof  debaaioniiii  her.    He  concludes  by  saying  that  his 

decided  opiiiioiii  of  ber  is  that,  during  the  whole  period  of  his 

aoqoaintanca  with'her«  she  was  a  person  of  unsound  mind, 

and  incapable  of  making  a  will.    This  is  lus  opinion,  and 

these  are  the  fiicts  upon  which  his  opinion  is  founded,  ami 

although  I  agree  with  Counsel  that  great  reliance  cannot  be 

placed  upon  an  opinion  given  after  a  great  lapse  of  time, 

yet,  as  this  witness  states  the  facts  upon  which  his  opinion 

is  founded,  I  think  it  is  very  important  evidence,  as  far  as 

the  facts  and  his  opinion  coincide.     Tliis  gentleman  was 

examined  before  the  Commission  in   1841,  when  the  Jury 

found  the  deceased  insane  from  18S8 ;  but  the  Jury  did  not 

negative  unsoundness  of  mind  at  an  earlier  period,  and  the 

evidence  before  them  may  not  be  the  same  as  that  produced 

before  this  Court:  so  that  the  verdict  is  not  to  bar  the  Court 

from  carrying  the  insanity  back  to  an  earlier  period. 

Another  medical  gentleman,  Mr.  Neville,  was  in   the 

lid)it  of  attending  the  deceased   from   July,  1827,  until 

January,  1828,  and  again  from  June,  1833,  until  February, 

1834,  the  month  before  the  will  is  dated.      He  says  she 

^UM  person  of  good  manners  and  lady -like  behaviour,  but 

that,  at  times,  her  conversation  and  manner  exhibited  strong 

evidence  of  her  being  a  person  of  unsound  mind.    He  says, 

'*Tbe  principal  feature  of  her  insanity  was  that  of  her  sup- 

poimg  that  persons  of  various  kinds  were  in  love  with  her. 

lo  the  early  psH  of  my-a^quaintlince  with  her,  I  found  her 

Isbonring  under  the- delusion  as  to  men  in  general,  including 

lier  o#n  iaale  servants,  that  they  were  enamoured  of  her ;  I 

caa mention  in  particular  thelate  Sir  Edmund  Nagle  and  Sir 

Robert  Ker  Porter,  who  were  our  mutual  friends.   She  spoke 

of  herself  as  pit3dng  their  feelings,  and  expressed  her  sense 

VOL.  v.  2  8 


314  PREROGATIVE  COURT.  [£a>t.  1 

ArmiL  90.  of  the  necessity  of  discouraging  them.  She  expressed  hei 
Warimi  r  ^^^  ^^  ^^^^  manner  respecting  her  own  men.servants»  and  th 
WmAg.  necessity  she  was  under  of  parting  with  them,  in  consequenc 
of  their  having  exhibited  the  same  amatory  feeling  toward 
her."  Her  manner  and  expression  of  countenance  corre 
sponded  with  her  declarations,  and  were  such  as  to  esta 
blish  the  undoubting  conviction  of  her  being  under  a  dele 
sion  and  insane.  <<  Evidence  of  this  delusion  occurred  agai 
and  again »  a  confirmed  and  established  delusion."  He  sa^ 
he  received  a  letter  from  her  **  in  a  rambling  strain  of  r- 
monstraince  and  admonition,"  confirming  his  opinion  as 
her  deluded  state  of  mind,  *'  that  of  entertaining  such 
notion  of  her  attractions  that  no  one  could  help  an  excessi^ 
admiration  of  her,  which  she  pitied,  but  felt  it  her  dui 
to  check."  He  is  of  opinion  that  though,  on  several  occa 
sions,  her  conduct  and  conversation  were  like  those  of  ordi 
nary  persons,  the  delusion  he  speaks  of  **  was  always  pre- 
sent to  her,  though  not  always  evinced." 

Here,  therefore,  are  two  medical  gentlemen  speaking  tc 
what  occurred  under  their  own  personal  observation.  Ii 
has  been  said  that  they  give  inconsistent  accounts,  different 
delusions  being  deposed  to  by  each ;  and  this  is  true,  Mr 
Stilwell  making  no  mention  of  her  amatory  delusiims.  Bu* 
because  she  did  not  make  the  same  declarations  and  deve 
lope  the  same  delusions  to  each  of  these  gentlemen,  are  theii 
two  accounts  inconsistent  with  each  other  ?  Both  concur  it 
opinion  that,  at  the  time  they  saw  and  conversed  with  her 
she  was  in  a  state  of  insanity  and  derangement,  and  I  set 
no  reason  to  doubt  that  they  have  both  given  correc 
accounts,  or  that  their  opinion  was  not  the  one  formed  a 
the  time,  and  not  (as  suggested  by  Counsel)  influenced  b^ 
the  verdict  of  the  Jury. 

But  there  are  other  witnesses.  The  deceased,  in  the  yeai 
1829,  took  into  her  family,  from  the  Foundling  Hospital,  i 
young  person  named  Jane  Arundel,  who  was  apprenticec 
to  her,  and  she  remained  there  from  October,  1829,  til 
November,  1832.  The  deceased  took  her  with  a  view  o 
adopting  her,  and  it  appears  from  the  evidence  of  Jam 
Arundel  (now  Jenner)  that,  for  half  a  year,  from  January 
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I9S0,  being  tbeD  about  aixteen,  she  was  placed  at  a  board-     Ar&iL  90. 
iof  tehool.    The  witneis  states  the  manner  in  which  the     |f~^  ^. 
Acmted  treated  her.    She  never  suffered  her  to  do  any       WmSig. 
"^mk  in  her  house.    At  first  she  slept  on  a  separate  bed  in 
^Jie  deceased's  room,  but  after  a  while  she  had  her  to  sleep 
^th  her  in  her  own  bed.     In  the  day  she  was  with  her  in 
%lie  parloor.    Occasionally  she  was  sent  to  the  top  of  the 
iKNise^  as  a  punishment.    She  was  not  allowed  to  speak  to 
any  servant;   she  was  beaten  by  the  deceased,  not  very 
severdy,  never  but  with  her  open  hand,  but  without  de- 
KTfing  it;  for  instance,  the  deceased's  brother  having  come 
there,  though  the  witness  did  not  turn  her  head  towards 
liiiB,  as  soon  as  he  was  gone,  the  deceased  beat  her,  tore  her 
batr  and  her  cap,  and  then  locked  her  upstairs.     Now  is 
tbis  the  conduct  of  a  woman  of  sound  mind  ?     It  is  quite 
impoesible  to  reconcile  it  with  soundness  of  mind.  Whether 
tbttie  facts  alone  would  be  sufficient  to  establish  insanity  is 
Another  question ;  but  it  is  consistent  with  other  parts  of 
the  case.    The  witness  says :  **  She  used  to  talk  to  me  in  a 
^ery  indecent  manner.   I  did  not  then  know  the  meaning  of 
^ncfa  that  she  said;    but  since  I  have  been  a  married 
'Woman,  I  have  understood  what  she  meant,  and  it  was  very 
^tnproper  in  her  to  talk  to  a  girl  such  as  I  was  in  the  manner 
%1ie  did."     Other  witnesses  depose  to  the  same  effect,  and  it 
^«  impossible  to  reconcile  such  behaviour  with  soundness  of 
^nind.     The  witness  goes  on  to  say  that  the  deceased  used  to 
^it  up  after  the  servants  went  to  bed,  looking  below  stairs, 
«M  if  to  see  that  no  one  was  hid ;  that   she  used  to  mutter 
yetj  much,  and  laugh  at  times, — a  silly  laugh ;  that  she 
was  always  upon  the  watch,  as  if  for  something  thift  was 
expected  to  happen.     The  result  is,  that  the  witness  per- 
fectly believes  that  the  deceased  was  out  of  her  mind  whilst 
she  was  with  her.     Upon  interrogatory,  she  says  the  de- 
ceased was  very  kind  to  her,  at  times,  and  kissed  and  made 
much  of  her  after  she  had  caused  the  witness  to  cry.     She 
also  states  that  the  deceased  expressed  a  belief  that  certain 
ladies  had  made  faces  at  her,  which  the  witness  has  no 
doubt  was  an  imaginary  idea.     At  length,  the  girl  was  re- 
moved by  the  Governors  of  the  Hospital. 


316  PREROGATIVE  COURT.  [Eact-TTH; 

AfmiL  80.  Mrs.  Bishop  went  to  reside  with  the  deceased  from  Jiin^^ 

Wtffiiig  V.      1^^»  till  March,  1838^  as  a  companion  ;  and  she  appeared  t=:flp 
Warmg,      her,  when  she  first  went,  to  be  a  clever,  a^eeable  woman.  Tic^  J 
first  mark  of  singularity  in  her,  which  the  witness  thoug 
was  insanity,  occurred  on  the  deceased's  return  from  a  ' 
to  Brighton,   where,  she  told  her,   <<the  band  had 
stationed  at  her  door,  to  play  before  her,  and  the  officers  h^^ 
come  forward  to  pay  their  respects  to  her.**     Is  this  ai:     ■ 
thing  more  than  mere  imagination  ?    She  then  speaks  of  tJ^KI 
deceased*s  violence  of  temper  towards  Jane  Arundel ;  »       < 
her  extreme  suspicion,  which  was  of  an  irrational  kind,  ara^c 
of  her  shaking  her  head  in  a  cunning  and  determined  mav7* 
ner,  saying  "  I  will  be  a  match  for  them,**  as  if  with  ref5&- 
rence  to  some  apprehended  scheme :  thus  confirming  lYie 
evidence  of  Mr.  Stilwell.     She  also  confirms  the  testimony 
of  Mr.  Neville,  by  deposing  that  the  deceased's  expressions, 
in  speaking  of  those  who,  she  said,  were  in  love  with  her, 
were  a  chief  reason  for  the  witness  leaving  her.     She  men- 
tioned Sir  Edmund  Nagle,  the  late  Mr.  Thesiger,  and  Sir 
Frederick  Flood,  as  having  made  proposals  of  marriage  to 
her,  ^'and  she  would  then  repeat  expressions,  as  having 
been  used  by  them,  and  describe  conduct  on  their  part  to- 
wards her,  so  gross,**  that  the  witness  was  obliged  to  leave 
the  room,  and  declares  it  is  quite  impossible  to  repeat  them, 
they  are  so  offensively  and  disgustingly  indecent :  hereby 
confirming  the  evidence  of  Jane  Jenner.     Mrs.  Bishop  de- 
scribes the  deceased's  treatment  of  this  young  person,  who, 
she  says,  was  a  very  good  girl.     She  was  confined  in  a  room 
by  herself,  and  fed  by  the  deceased  with  a  wantonness  of 
cruelty ;  every  bit  of  meat  that  was  uneatable  was  cut  off 
for  her,  and  every  thing  was  taken  from  her  by  which  she 
might  amuse  herself.     She  once  bit  the  girVs  thumb,  and 
the  witness  frightened  the  deceased  by  almost  threatening 
her  with  an  application  to  a  magistrate.     At  last,  she  made 
such  assertions  about  the  girl,  and  brought  such  false  charges 
against  her,  of  forming  assignations  with  men,  and  told  such 
stories  about  signals  she  had  seen  between  the  clergyman  of 
the  parish  and  the  girl,  that  the  witness  applied  to  the 
Governors  of  the  Foundling  Hospital,  and  she  was  removed. 
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Tbe  witness  mentions  other  acts  of  the  deceased,  which     ArmiL  SO. 
nsde  her  at  last  afraid  of  her,  and  she  is  most  decidedly  of     wl^y 
opinion  that  the  deceased  was  then  of  unsound  raind,  and       Waring, 
Incapable   of  doing  any   act  requiring   rational   thought, 
judgment,  and  reflection.     The  witness  has  been  interro- 
^ited  as  to  various  matters ;   but  I  see  nothing  in  her  an- 
swers which  at  all  reflects  upon  her  character. 

Another  witness  as  to  this  part  of  the  case  is  Mrs.  Bunn, 
vho  lived  with  the  deceased  as  cook  from  June,  1830^  to 
March,  1832.  Bhe  says  she  was  a  very  odd  lady, — odd  in 
her  manners,  odd  in  every  way,  not  like  a  right  person. 
She  would  walk  up  and  down  her  hall  for  hours  together, 
ihaking  her  head,  and  talking  to  herself,  and  when  she 
came  to  the  end,  would  knock  down  the  stick  she  walked 
wHh  on  the  floor,  in  a  determined  way,  as  if  she  said  to  her- 
self, ««It  shall  be  so."  She  was  irritable  in  her  temper, 
and  would  be  in  a  passion  about  nothing  ;  she  accused  her 
lerrants  of  stealing  from  her  room,  into  which  they  could 
not  enter ;  <<  what  with  her  dress,  the  stick  she  carried,  and 
her  appearance  altogether,  she  looked  like  an  old  witch," 
and  the  boys  would  say  of  her,  "Here  comes  old  Sal!" 
The  witness  states  that  Jane  Arundel  was  locked  up  by  the 
deceased,  or  kept  away  from  the  servants ;  but  she  never  saw 
her  beat  the  girl.  She  believes  that  the  deceased  was  not 
right  in  her  mind.  To  be  sure,  Mrs.  Bunn  admits  that  she 
believes  in  ghosts,  and  that  she  saw  one.  This  might  be 
nightmare ;  but  suppose  it  were  otherwise,  what  argument 
does  that  afford  against  the  statements  of  other  witnesses  as 
to  the  delusions  under  which  the  deceased  laboured  respect- 
ing Lord  Melbourne  and  Lord  John  Russell  going  about  as 
fisb-roen,  and  about  her  own  personal  attractions  ? 

It  is  impossible  to  deny  that  these  witnesses  do  esta- 
blish a  case  of  unsoundness  o?  mind,  evidenced  by  general 
eccentricity  of  conduct,  and  by  particular  acts,  and  by 
allasions  to  circumstances  evidently  the  effects  of  a  dis- 
ordered imagination.  There  cannot  be  a  doubt,  if  these 
witnesses  are  to  be  relied  upon,  that  the  deceased  was  at 
that  time  in  a  state  of  actual  derangement.  But  this  would 
be  merely  to  depend  upon  the  oral  testimony,  confirmed,  to 
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Apeil  so.     a  certain  extent,  indeed,  by  the  letters  to  which  I  have  ad* 

Warmg  v.      Verted.   There  is,  however,  a  ^eat  number  of  the  deceased's 

Warm§.      letters,  written  before  and  afler  the  time  when  Mrs.  Bishop 

left  her,  beginning  in  June,    1827.     One,    an  important 

letter,  dated  10th  August,  1827,  is  addressed  to  her  brother, 

Mr.  Thomas  Waring  : — 

My  dear  Tom, — I  am  so  amaxed  at  our  meeting  in  London 
that  1  wish  yon  could  unravel  the  mysterious  circumstances.  I 
am  not  at  all  aitected  by  any  thing.  My  pure  conscience  would 
enable  me  to  face  the  devil  if  he  was  set  before  me,  and  I  have 
fortitude  to  meet  a  spectre  in  the  churchyard  at  midnight,  if 
alone ;  but  with  your  fellow-man  I  am  afraid  to  have  communion. 
There  is  something  ajloat  which  I  cannot  understand. — I  say 
a/hat,  because  I  cannot  detect  what  it  is.  There  is  nothing  that 
can  attach  to  me ;  yet  I  should  like  to  know  if  any  thing  is 
meant. 

Here  is  a  letter  which  it  is  impossible  should  have  come 
from  a  person  in  her  perfect  senses.  Again,  in  a  letter, 
dated  16th  November,  1832,  written  to  her  tister,  Mrs. 
Nash,  the  deceased  complains  of  the  conduct  of  Jane 
Arundel,  and  of  Mrs.  Bishop ;  but  if  any  credit  is  to  be 
given  to  those  witnesses,  there  is  proof  that  all  this  was  mere 
imagination. 

Before  I  proceed  to  the  letters  written  afler  1834, 1  will 
advert  to  the  evidence  of  two  persons  named  Smith.  Sarah 
Smith  was  inspectress  of  the  Foundling  Hospital  at  Chert- 
sey,  who  saw  the  deceased  in  consequence  of  being  desired 
to  inquire  into  her  treatment  of  Jane  Arundel,  and  she  says 
that,  in  speaking  of  the  girl,  she  was  so  excited  as  to  be 
quite  irrational ;  "  then  there  was  her  wild,  mad  eye,  very 
observable,  and  her  excessive  suspicion  of  every  body,  fancy- 
ing that  she  was  to  be  poisoned."  The  witness  adds : — "  I 
have  been  used  to  a  mad  person,  having  had  the  care  of  one 
for  many  years,  and  I  have  no  hesitation  at  all  in  saying  that 
Mrs.  Gibson  was  out  of  her  mind." 

Mr.  Richard  Smith,  her  brother,  is  a  surgeon,  who  went 
to  the  deceased's  house,  at  the  request  of  his  sister,  to  see 
the  girl  Jane,  and  from  the  appearance,  deportment,  and 
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coovenation  of  the  deceased,  he  judged  she  ivas  deranged,     Ar&iL  20. 
and  recommended  the  girFs  removal.  w^^ 

Now  Mr.  Neville  had  seen  the  deceased  so  late  as  Febru-       Wmwg, 
ary»  1834, — that  is,  immediately  before  the  date  of  the  will, 
— and  up  to  that  time,  at  least,  there  can  be  no  doubt  that 
her  state  of  mind,  which,  it  has  been  suggested,  may  have 
been  the  effect  of  a  certain  constitutional  change  in  1825,  con- 
tinued up  to  February,  1834,  when  there  is  reason  to  believe 
that  she  laboured  under  the  same  delusions  as  in  1825 
and  1826,  the  proof  of  which  consists  of  a  chain  of  oral 
testimony  almost  complete,  and  confirmed  by  her  letters. 
Jhere  is  no  letter  immediately  preceding  the  date  of  the 
will,  and  the  answers  of  Mr.  Thomas  Waring  to  the  de- 
ceased's letters  are  not  produced.     Why  they  are  not  pro- 
duced is  not  apparent :  it  may  be,  as  alleged,  because  .they 
woald  afford  no  proof  of  the  insanity  of  the  deceased  ;  yet 
the  delusion  might  be  still  existing  in  her  mind,  and  might 
be  developed,  though  not  referred  to  in  the  letters,  and  the 
Coart  must  consider  that  this  was  a  permanent,  not  a  tem- 
porary, state  of  mind  in  the  deceased. 

Then  we  come  to  consider  what  occurred  shortly  after  the 
date  of  the  will.  If  we  find  the  same  delusions  continuing 
shortly  after  the  will,  it  will  be  impossible  to  say  that,  be^ 
cause  the  will  is  a  rational  act  rationally  done,  the  Court  is 
to  infer  a  lucid  interval.  There  is  a  letter  dated  29th  Octo- 
ber, 1834,  as  wild  as  any  hitherto  referred  to  by  the  Court 
There  is  a  letter  written  by  the  deceased,  dated  10th  Feb- 
ruary, 1835,  addressed  to  the  Rev.  Mr.  Elers,  which  has 
been  produced  by  the  other  side,  to  shew  that  the  deceased 
was  fully  competent,  and  undoubtedly  all  the  first  part  of 
the  letter  is  admirably  written, — a  better  letter  was  never 
penned ;  at  the  same  time,  this  letter  furnishes  the  strongest 
possible  proof  of  the  permanency  of  the  delusions  under 
which  she  was  labouring.  After  expressing  herself  with 
perfect  propriety  respecting  the  death  of  Mr.  Elers's  mother, 
ahe  says,  at  the  conclusion  : — 

T  am  DOW  to  make  obseryatioDs  in  the  spirit  of  inquiry,  and  1 
entreat  you  to  set  me  rig^ht.  In  every  church  in  England  and 
Scotland  where  I  have  attended  Divine  Service,  I  have  invariably 
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April  80.      teen  the  natural  visage  of  the  then  officiating  clergyman.     In  my 
""7"  own  parish  church,  our  curate,  Mr.  A.,  never  wears  bis  own  coun- 

Warma '  Penance.  He  is  occasionally  assisted  by  the  Rev.  Mr.  H.,  who 
resides  at  B.,  the  next  parish,  whose  father  held  that  Living,  and 
was  also  chaplain  of  Chelsea  Hospital.  The  son  has  lost  both 
these  presentations,  and  the  Rev.  Mr.  S.  has  B.  This  gentleman 
adopts  the  same  disguise — until  properly  explained  to  me  I  mast 
call  sacrilege.  I  conceive  that  the  purity  of  our  Divine  Service 
ought  to  be  administered  by  individuals  in  the  purity  and  holiness 
of  unaffected  simplicity.  My  health  will  not  allow  me  to  go  to 
church  in  the  winter,  and  I  have  entirely  withdrawn  from  the 
altar  so  administered  here.  If  you  say  that  I  am  in  error,  I  shall 
be  most  ready  to  correct  myself. 

This  shews  the  continuance  of  the  delusion  on  her  mind, 
that  persons  were  constantly  assuming  the  appearance  of 
others,  and  that  it  broke  out  upon  the  slightest  occasion.  I 
say  this  is  the  strongest  proof  of  this  being  a  permanent 
impression  upon  her  mind,  and  which,  though  for  a  time 
discarded,  by  the  slightest  circumstance  is  made  to  develope 
itself  again. 

Mr.  Elers,  who  was  acquainted  with  her  from  1832  to 
1837,  deposes  that  the  deceased  was  not  of  unsound  mind  ; 
but  he  and  the  other  witnesses  were  not  in  possession  of  all 
the  facts,  and  if  there  had  been  only  this  letter,  the  Court 
might  come  to  the  same  conclusion  he  has  adopted,  namely, 
that  the  deceased  meant  no  more  than  that  the  clergymen 
distorted  their  countenances  and  changed  their  voices  in 
performing  the  Service,  as  Mr.  Elers  says  some  of  the  clergy 
do.  But  she  speaks  of  their  assuming  other  persona'  coun- 
tenances, though  the  same  letter  shews  she  could  write  upon 
other  subjects  in  a  proper  manner ;  but  the  moment  any 
thing  suggests  to  her  mind  a  particular  delusion,  it  is  revived 
and  developed. 

(After  reading  other  letters,  dated  in  1835,  including  one 
to  the  Duke  of  Wellington.) 

It  is  quite  impossible  to  read  these  letters  and  not  see  that 
they  are  the  offspring  of  disordered  imagination  and  of  de- 
lusion. From  the  beginning  to  the  end,  they  all  come  to 
the  same  point,  to  establish  the  existence  of  delusiotis  at  the 
time  they  were  written,  and  they  go  on  till  Febmarj,  1841, 
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ftll  cm  the  uune  subjects,  of  persons  appearing  in  disguise,     Apkil  20 
and  coming  to  her  for  improper  purposes.     I  say  these  letters      Warinn  v. 
not  only  prove  the  existence  of  delusions,  but  they  confirm       Waring. 
die  evidenee  of  the  witnesses  as  to  circumstances  not  referred 
to  in  the  letters,  establishing  to  the  satisfaction  of  the  Court 
the  existence  of  delusions  in  the  mind  of  the  deceased  before 
nd  at  the  date  of  the  will,  and  aflerwards,  up  to  the  time 
of  her  death. 

The  evidence  of  the  witnesses  on  the  other  side  goes  to 
ihew  that  the  deceased  was  a  person  of  perfectly  sound 
mind,  not  entertaining  any  of  these  imaginary  notions. 
Amongst  these  witnesses  are  persons  in  a  station  of  life 
which  would  induce  the  Court  to  rely  upon  their  testimony, 
as  giving  the  true  impression  made  upon  their  minds,  as  to 
the  conduct  of  the  deceased.  But  these  persons  were  not 
coiuttndy  about  her  ;  they  visited  her  occasionally,  but  had 
not  the  same  opportunity  as  the  others  of  knowing  her  habits, 
and  were  not  acquainted  with  the  letters  written  by  this 
ladj ;  and  though  it  is  clear  that,  on  many  occasions,  she 
did  conduct  herself  with  perfect  propriety,  it  is  equally  clear 
that,  when  something  gave  rise  to  the  exhibition,  she  at  once 
shewed  the  continued  existence  of  the  delusions  that  were 
luiking  in  her  mind. 

Mr.  Elers  saw  her  first  in  1832,  and  he  corresponded  with 
her  by  letter,  and  we  all  know  tliat  persons  labouring  under 
delusions  are  able  to  restrain  themselves ;  but  still,  looking 
to  the  evidence  as  to  tier  condition  at  a  later  period,  there 
can  be  no  doubt  that  she  was  labouring  under  delusions  at 
the  time  the  letter  to  Mr.  Elers  and  other  letters  were 
written  :  and  tliis  is  the  effect  of  the  evidence  of  all  these 
witnesses.  Mrs.  Elers  deposes  to  the  perfect  propriety  of 
the  deceased  in  the  management  of  all  her  concerns.  Mr. 
William  Elers,  who  had  known  the  deceased  for  twenty- 
eight  years,  who  paid  him  a  visit  in  1833,  and  in  1836  he 
stayed  at  her  house  two  nights,  is  of  opinion  that  she  was  of 
perfectly  sound  mind ;  but  he  knew  nothing  of  the  letters 
to  which  I  have  referred.  Miss  Susanna  Lee,  who  fre- 
quently saw  the  deceased,  and  who  paid  her  visits,  staying 
with  her  from  May  to  June,  1829,  from  March  to  May, 

VOL.  V.  .  2  T 
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AmiLgO.  1832,  from  October,  1834,  to  February,  1885,  and  from 
HwiT  "Jui^e  to  September,  1836,  deposes  to  the  same  effect.  She 
Waring,  has  a  legacy  of  £500  in  the  will^  and  no  doubt  this  has 
some  influence  upon  her  mind.  She  did  not  perceive  even 
eccentricity  in  the  deceased.  She  resided  with  her  for  con- 
siderable periods  of  time  at  each  visit ;  but  during  those 
times,  many  of  the  letters  shewing  delusions  were  written 
by  the  deceased ;  and  giving  this  witness  every  credit  for 
stating  her  real  opinion,  1  have  it  under  the  deceased's  own 
hand  that  she  was  then  labouring  under  delusions.  Mrs. 
Alvarne,  whose  father  was  acquainted  with  the  first  husband 
of  the  deceased,  used  to  visit  and  correspond  with  her  from 
1827,  when  she  stayed  with  her  between  three  and  four 
months,  till  1837,  when  she  stopped  with  her  for  three 
weeks,  and  in  the  interval  paid  her  several  visits ;  and  she 
never  observed  any  delusions.  Sarah  Roots,  a  servant  of 
Mr.  Wm.  Elers,  saw  the  deceased  in  1833,  1834,  and  1836, 
when  she  (with  Mr.  Elers's  family)  stayed  at  the  deceased's 
for  two  days,  and  she  did  not  discover  any  symptoms  of 
insanity.  There  is  a  letter  from  the  deceased,  at  this  time, 
dated  15th  April,  1836,  in  answer  to  an  application  from 
Mr.  Elers  to  stand  godmother  to  his  daughter;  the  de- 
ceased acquiesces,  and  nothing  can  be  more  proper  than 
this  letter.  But  the  letters,  shewing  the  continuance  of 
delusions,  forming  a  long  chain,  a  consecutive  series,  of 
documentary  proof,  are  stronger  evidence  than  any  pro- 
duced to  control  it.  The  case  is  that  of  a  person  originally 
of  an  eccentric  mind,  eccentricity  being  followed  up  by 
delusions. 

Some  of  the  witnesses  called  to  establish  the  capacity  of 
the  deceased  depose  to  facts  which,  in  conjunction  with  the 
other  evidence  and  the  letters,  satisfy  my  mind  that  she 
was  not  in  a  state  of  capacity,  and  afford  decisive  proof  of 
delusion  antecedent  to  the  will.  It  is  established  beyond  all 
doubt  that  she  was  labouring  under  the  delusion  that  her 
brother,  Mr.  Thomas  Waring,  had  appeared  in  the  neigh- 
bourhood in  disguise,  and  that  he  had  turned  Roman 
Catholic.  It  is  quite  impossible,  therefore,  to  say  that  she 
wrote  the  will  in  a  perfectly  sound  state  of  mind,  and  that 
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it  was  a  rational  act  rationally  done.      According  to  the     April  20. 
doctrine  of  this  Court,  it  is  not  necessary  that  the  delusions      Warina  v 
should  appear  on  the  face  of  the  paper  disposing  of  the  pro-        Waring, 
pcrty  in  order  to  invalidate  it ;  the  moment  you  prove  the 
deceased  to  have  been  of  unsound  mind,  she  is  not  compe- 
tent to  make  a  will  unless  a  lucid  interval  is  proved;  but  I 
have  not  evidence  to  authorize  me  in  holding  that  there  is 
proof  of   a    rational    disposition  executed  in  a  rational 
manner. 

Then  there  is  the  state  of  the  paper^  a  will  disposing  of  real 

uwell  as  personal  property,  with  a  full  clause  of  attestation 

tod  no  witnesses.     Every  person  is  presumed  to  know  the 

law,  and  that  a  will  disposing  of  real  property  must  (at  that 

time)  be  attested  by  three  witnesses,  and  the  clause  shews 

that  she  intended  to  have  it  attested  :  this  proves  that  the 

will  is  not  so  perfectly  rational  ah  act  as  has  been  suggested. 

Then  what  is  the  codicil  ?     The  codicil  is  an  imperfect 

instrument  in  itself.     It  purports  to  be  a  codicil  to  the  will, 

and  begins  in  a  very  formal  manner ;  but  not  only  is  there  a 

Want  of  signature  and  of  date,  but  the  writing  in  the  margin, 

"2  witnesses,"  shews  that  it  was  the  deceased's  intention 

that  it  should  be  attested  by  two  witnesses  :  so  that  it  is  no 

confirmation  of  the  will. 

Without  going  further  into  the  case,  I  am  of  opinion  that  Condusion : 
this  is  not  the  will  of  a  person  who  was  of  sound  mind  at  the 
time  the  paper  bears  date ;  that  it  is  proved  that,  both  be- 
fore and  ader  the  date,  the  deceased  was  labouring  under 
delusions  on  various  subjects^  not  all  seen  or  disclosed  at 
the  same  moment  of  time,  but  all  existing  ;  and  I  am  of  opi-      Papers 

nion,  upon  the  whole,  that  the  Court  is  bound  to  pronounce  pronounced 

.       V        ,.  -.         '  ,  ,    -        ^  sgainst. 

against  the  validity  of  the  papers  propounded. 

It  is  a  case,    undoubtedly,    which   Major  Waring   was 

bound  to  bring  before  the  Court ;  I  think  he  was  bound  to 

propound  the  paper,  and  take  the  result  of  it.     Many  of 

the  facts  he  was  ignorant  of;  under  these  circumstances, 

therefore,  the  Court  has  no  doubt  that  he  is  entitled  to  have 

his  expenses  paid  out  of  the  estate.     Many  of  the  letters 

#ere  not  produced  before  the  Jury ;  I  presume,  if  they  had 

beeri  before  them,  the  Jury  would  not  have  confined  the  in- 
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AruiL  21).     sanity  of  the  deceased  to  1838,  but  would  have  extended  it 
Ijr^T^  ^      (as  Mr.  Stilwell  thinks  they  ought  to  have  done)  to  a  much 
Waring.      earlier  period.     However,  this  Court  has  evidence  before  it 
which  the  Jury  had  not,  and  with  respect  to  the  argument 
that  Mr.  Thomas  Waring  had  endeavoured  to  carry  back 
the  insanity  of  the  deceased  antecedent  to  the  date  of  the 
will,  the  will  was  not  found  until  November,  1841,  so  that 
he  could  not  have  had  any  particular  reason  to  assign  any 
precise  period  for  the  commencement  of  the  insanity.     If  he 
had  had  the  will  in  his  possession  and  had  known  the  con- 
tents, he  might  have  endeavoured  to  carry  back  the  insanity 
antecedently  to  the  period  when  it  is  dated  :  but  the  will 
was  not  found  until  after  the  verdict  of  the  Jury.   There- 
fore, I  pronounce  against  the  validity  of  the  will  and  cudi- 
Coats.  cil,  and  decree  the  costs  of  the  party  propounding  them  out 

of  the  estate.* 

Proctore: — Farquhar,  for  the  party  propounding  the  will;  DylUt 
for  the  next  of  kin. 


Cott0t0torv  trourt  of  HottHotu 

April  22. 

Suit  for  res-  SiMHONS  V,  SiHMONs. — Cause. — This  was  a  suit  for  res- 
ju^'Tlffhtrby  ^^"^®"  o^  conjugal  rights,  brought  by  Mr.  John  Simmons 
the  husband  against  Mary  his  wife.  The  Libel,  which  was  admitted 
w*r"'^  \i^^ '  ^'^^^^^^  opposition,  pleaded  the  marriage  of  the  parties  on 
defence,  plead-  the  20th  October,  1842,  he  being  a  widower,  and  she  a 
ed  cruelty  and  ^jjow  ;  that  they  cohabited  together  at  divers  places  until 

part,  neither  of  the  Srd  May,  1845,  when  Mrs.  Simmons,  without  lawful 

which   chaises 

was  sustained. 

—  The      evi-      *  T)!k\%  case  has  been  reported  with  greater  fulness,  that  it  might 

dence  of  a  sin«  be  more  exactly  compared  and  contrasted  with  that  of  Mudwa^  t.  Oroft 
gle  witness  to  (s  Notes  of  Ca.  438),  which  in  some  points  it  strongly  retenbles. 
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cause,  left  the  residence  of  her  husband,  and  has  never  Apkil  23. 
iince  returned,  and  refuses  to  cohabit  with  him.  On  the  o^^"^^  ^ 
part  of  Mrs.  Simmons,  an  Allegation  was  admitted  without  Simmom, 
opposition,  which  pleaded  as  follows : —  thefactofadul- 

tcry  she  bciiiff 
1—3.   The  marriage  and  cnhabitation  until  3rd   May,  1845.  ^n  accomplice 

4.  That,  shortly  after  the  marriage,  viz.  oo  the  10th  November,  in  the  act,  is  in- 

1842,  the  iMTtiee  went  to  live  at  Frimley,  Surrey,  in  a  house  pro-  ^^^^^J^^^ 

vided  for  Mr.  Simmons  by  the  Bastnf^stoke  Canal  Company  (in  ^^^  evidence ; 

whose  employ  he  wa^),  where  they  lived  until  the  2l8t  Decern-  that    is,    evi- 

ber;  that,  daring  such  time,  he  treated  his  wife  with  great  neg-  ^ence     not 

leet,  iodignity,  and  cruelty,  on  several  occasions  kicked  her  in  j^g  ^^  proba- 

hed,  and  once  attempted  to  strangle  her ;  that  he  often  absented  biHty  of  the  ac- 

biiMelf  from  home   all  night,  frequently  scolded  and  abused  her  S?""^.  fi^^^^.^X 

..,        .  ,...,,,.  ,.     the  witness,  but 

vitboat  just  cause,  and  also  instigated  one  of  bis  servants  to  dis-  proving    JfacU 

obey  her  orders,  and  treat  her  with  disrespect ;  that  by  such  and  which  are  efus- 

other  means  he  rendered  her  home  so  uncomfortable,  that,  on  the  *"«^««<^with 

21it  December,  1842,  she  quitted  it,  and  returned  to  her  own  mid^^ndtopro* 

liOQte,  in  Lower  Belgrave  Place,  Ptmlico,  where  she  had  resided  dace  the  same 

prior  to  her  marriage,  and  where  her  daughter  by  her  former  mar-  f^ult— Where 

riige,  Emily  Kerr  (wife  of  William  Kerr),  was  then  resident,  g^ghis  pro- 

^'  That  he  sent  messages  to  her,  threatening  to  post  hand-bills  fessional      ad- 

'0  that  neighbourhood,  to  prevent  persons  ffivinfi:  credit  to  her  in  f**®"^*  who  had 
k.-  u    u  •  J     r  II   •   J         J     .  ^^^  examined 

"'*  Dame,  she  being  possessed  of  a  small  independent  property,  ^    ^   witness 

P^t  of  which,  on  their  marriage,  bad  been  settled  on  Mr.  Sim-  by  the  adverse 

"*OD8  in  reversion,  if  he  should  survive  Mrs.  Simmons ;  that  she  f*'^y»*'^^".*^" 

"*ving  placed  herself  under  the  protection  of  her  sons  by  her  ^ijjch  the  wit- 

^I'mer  husband,  Mr.  Simmons  had  an  interview  with  Mr.  Lewis  ness  was  pro- 

^^«Dton,  her  eldest  son,  to  whom   he  admitted  having  been  to  ^^^^^  from  an- 

.  '^me  in  his  ill-treatment  of  his  wife,  and  promised  amendment  feggjonal    wn- 

.      ahe  would  return,  and  that  she  should  be  at  liberty  to  leave  him  fidence,     he 

**"  she  did  not  find  herself  comfortable.     6.  That  she  was  induced  waives  his  pri- 

y  these  promises  to  return,  and  she  continued  to  live  with  him     ^^' 

^^  Frimley  from  December,  1842,  or  January,  1843,  until  May, 

^44,  save  occasional  absences  at  her  house  in  Belgrave  Place ; 

^^at  during  this  period  Mr.  Simmons  treated  ber  with  the  same 

^^dignity  and  cruelty  as  before,  endeavouring  systematically  to 

^«Doy  her,  frequently  absenting  himself  from  home,  leaving  her 

^lone  in  the  house  (which  was  situate  at  one  of  the  most  lonely 

I^arts  of  Bagshot  Heath),  with  only  a  servant,  for  days  together; 

^liat,  when  at  home,  he  was  in  the  habit  of  sitting  up  at  night,  and 

^ying  in  bed  all  day;  that  he  often  absented  himself  from  her  bed 

%t  night ;  flew  into  passions  with  her  on  the  most  trifling  occa- 
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Ar»iL  22.      sioDS  ;  was  in  the  habit  of  declaring^  that  he  hated  the  sight  of  her, 
and  on  several  occasions  threatened  to  strike  her,  declaring  that 

^nm^  he  would  dash  her  brains  oat,  at  the  same  time  (on  more  than 
one  occasion)  brandishing  a  candlestick  in  a  menacing  manner 
over  her  head ;  that,  in  order  to  annoy  and  vex  her,  he  was  in  the 
habit  of  ridiculing  religion  in  her  presence,  laughing  at  her  for 
going  to  church,  and  asserting  his  disbelief  in  the  Holy  Scrip- 
tures ;  that  Mrs.  Simmons  supplied  him  with  as  much  money  as 
circumstances  admitted,  notwithstanding  which,  be  was  in  the 
habit  of  accusing  her  falsely  of  spending  her  money  improperly, 
declaring  to  her  frequently,  in  the  presence  of  other  peraons, 
"Damn  you.  Madam,  what  do  you  do  with  your  money?  You 
must  keep  a  man  in  town."  7*  That  in  January,  1843,  he  kissed 
and  attempted  to  take  indecent  liberties  with  (Mary)  Betsy  Smith, 
one  of  their  servants,  then  about  fourteen  years  of  age,  who 
resisted  and  repulsed  him,  and  he  offered  her  a  shilling  not  to  tell 
any  one  of  what  he  had  done,  which  she  refused,  and  immediately 
informed  Mrs.  Simmons  thereof,  who  remonstrated  with  her  hus- 
band, upon  which  he  flew  in  a  violent  passion,  abused  her  in  the 
most  opprobrious  terms,  and  discharged  the  servant.  8.  That, 
in  May,  1844,  Mrs.  Simmons,  whose  health  had  suffered  from  her 
husband's  neglect  and  cruel  treatment,  returned  to  her  house  at 
Lower  Belgrave  Place  for  change  of  air  and  scene,  and  remained 
there  for  some  time  without  seeing  or  hearing  from  her  husband  ; 
that,  about  Michaelmas,  1844,  on  learning  that  he  had  been  dis- 
charged from  his  situation,  she  supplied  him  with  sums  of  money, 
amounting  to  JC400,  for  the  purpose  of  making  a  small  house  at 
Weston  Green,  near  Kingston,  suitable  for  their  residence,  he 
residing  with  her,  in  the  meanwhile,  until  December,  1844,  at 
Lower  Belgrave  Place,  during  which  time  he  constantly  abused 
her,  particularly  when  she  was  unable  to  supply  him  with  money. 
9.  That,  on  the  5th  December,  1844,  Mrs.  Simmons  joined  her 
husband  at  Weston  Green,  and  lived  with  him  there  until  the  3rd 
May,  1845,  during  which  time  he  continued  his  ill-treatment  of 
her,  on  several  occasions  kicking  her  in  bed ;  that  he  was  inces- 
sant in  his  abuse  of  her,  frequently  told  her  that  he  hated  the 
sight  of  her,  and  threatened  to  kick  her  out  of  the  house ;  that 
he  inst^ated  the  servant,  Johanna  Dempsey,  to  insult  her,  and 
W9»  in  the  habit  of  declaring  to  her  that  if  she  would  allow  him 
£200  a  year,  lie  would  never  see  her  again.  10.  That  since  the 
dWl  May,  1945,  Mr.  Simmotis  has  nerer  asked  her  to  retttro  to 
lif^  #ith'  him,  atod  daring  sueh  time  sire  has  0ti|yp)ied  him  wkh 
ittduey,  t^MwtfhMttndidg^vbicby  he^  ^ttb  •  ^new  to  extort  more 
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money  from  her,  in  February,  1846,  caused  an  Execution   for  a      AraiL  22. 

fictitioiu  debtof  J6247  to  be  put  into  her  house  in  Lower  Belgrave        . 

Place,  onder  which  all  her  furniture  and  effects  were  sold  off,  at     ^^^JJJJIjtt^ 
the  toit  of  a  person  named  Bryan,  with  whom  Mr.  Simmons  was 
on  intimate  terms.     11.  That  on  the  10th  February,  1846,  Mrs. 
Simmons,   accompanied  by  Mrs.   Glenton,  her  daughter-in-law, 
Hr.  Gaoge,  a  neighbour,  and  his   man,  proceeded  to  Weston 
Oreen  for  the  purpose  of  having  an  interview  with  her  husband, 
•od  also  of  fetching  away  some  clothes  of  hers ;  that  on  their 
•nival,  about  3  o'clock  p.m.,  they  found  he  was  still  in  bed,  but 
•be  having  apprised  him  of  her  arrival,  he  rushed  half-dressed 
ioto  the  room  where  she  and  her  daughter-in-law  were,  flew  at 
iier,  and  gave  her  a  violent  blow  with  his  clenched  fist  on  her  right 
breast,  the  marks  of  which  were  afterwards  visible ;  that  on  Mrs, 
GJenton  interfering  to  protect  her,  he  pushed  her  (Mrs.  Glenton) 
back  with  great  violence,  and  hurt  her  foot  very  seriously ;  that 
having  overpowered  and  terrified  them  both,  he  locked  them  in 
the  room  for  two  hours,  till  they  succeeded  in  bursting  open  the 
door  and  effecting  their  escape.     12.  That  in  January,  1846,  Mr. 
Simmons  was  attended  upon  by  Sarah  Bish  (wife  of  a  labourer), 
as  charwoman,  with  whom  he   carried  on  an  adulterous  inter- 
eoiine.     13.  That  Sarah  Bish  is  well  known  to  be  a  person  of 
loose  character,  and  that  Mr.  Simmons  has  been  accustomed  to 
visit  her  at  her  house,  which  is  well  known  as  a  house  of  ill-fame. 
14.    That,  since  May,  1845,  Mr.  Simmons  has  frequently  asso- 
ciated with  strange  women  of  loose  character,  at  Weston  Green, 
and  also  at  Kingston. 

Additional  Articles  were  afterwards  brought  in,  on  the  1846. 
part  of  the  wife,  and  admitted  (upon  affidavit  that  the  facta  ^°^'  ^' 
were  not  known  to  her  until  9th  October,  1S46),  which 
pleaded  that  Mr.  Simmons,  very  shortly  after  his  marriage 
with  Mrs.  Simmons,  renewed  his  connection  with  Lucy 
Peacock,  with  whom  he  had  cohabited  prior  to  his  said  mar- 
riage, and  by  whom  he  had  had  a  child ;  that  he  carried  on 
an  adulterous  intercourse  with  her  from  such  time  until  very 
shortly  only  before  Michaelmas,  1844 ;  that  during  such 
period  he  was  accustomed  to  ask  Lucy  Peacock,  "  whether, 
if  he  married  an  old  woman  with  a  deal  of  money,  she  would 
live  with  him,  as  he  could  then  do  more  for  her ;"  but  he 
entirely  concealed  from  her  his  marriage  with  Mrs.  Sim- 
mons ;  that,  on  being  discharged  by  the  Basingstoke  Canal 
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Company,  he  discontinueil  his  connection  with  Lucy  Pea- 
cock, and  shortly  afterwards^  on  the  2nd  November,  1844, 
with  a  view  to  break  off  such  connection,  he  wrote  a  letter 
to  her  father,  in  which  he  falsely  represented  that  be  in- 
tended starting  with  his  family  for  Hambro*,  with  a  view  to 
remaining  abroad;  that  during  his  criminal  intercourse  with 
Lucy  Peacock,  he  corresponded  with  her  father,  and  sup- 
plied him  with  money  for  his  daughter  and  her  child,  and 
also  visited  her  at  her  father's  house,  and  met  her  by 
appointment  at  other  places,  upon  many  or  some  of  which 
occasions  they  committed  adultery  together. 

An  Allegation  was  asserted  on  the  part  of  the  husband, 
which  was  afterwards  waived. 

Pktllimore,  Dr.,  for  the  wife. — We  appear  in  our  own 
defence;  we  plead,  and  the  husband  says  nothing  to  the 
charges.  With  regard  to  the  cruelty,  there  is  proof  of  a 
blow  and  of  bruises  shewn.  Facts  may  be  good  in  bar  to  a 
suit  for  restitution  which  would  not  support  an  original  suit 
for  a  divorce.  Fcrster  v.  Forster*  Adultery  is  proved  by 
Lucy  Peacock,  and  indecent  liberties  by  Mary  Smith. 
There  has  been  great  tampering  with  the  witnesses  on  the 
part  of  the  husband. 

Bayjbrdy  Dr.,  on  the  same  side. — The  bringing  of  this  suit 
is  a  continuation  of  the  persecution  of  the  wife,  the  object  of 
the  husband  being,  not  her  society,  but  her  money. 

Addams,  Dr.,  for  the  husband. — The  wife  has  totally 
failed  in  her  defence,  notwithstanding  the  attempt  to  sup- 
port it  by  perjury  and  subornation  of  perjury.  There  is 
nothing  like  proof  of  either  cruelty  or  adultery. 


April  28. 

JUDGHVNT. 


Dr.  Lushington. — This  suit  commenced  as  a  suit  for  the 
restitution  of  conjugal  rights,  brought  by  the  husband.  The 
defence  of  the  wife  was,  that  Mr.  Simmons  had  committed 
adultery  and  cruelty,  and  this  defence  she  pleaded  in  an 
Allegation,  admitted  on  her  behalf.  Subsequently  to  the 
admission  of  that  Allegation,  Additional  Articles  were  ad- 
mitted, alleging  other  adultery  committed  by  the  husband  ; 
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^  I  do  not  hesitate  to  say  that  the  most  difficult  part  of  *  Afkil  22. 
^  case  arises  from  the   consideration   of  the  evidence 
gtven  on  those  Additional  Articles. 

The  marriage  took  place  on  the  20th  October^  1842.    The 

Cbdon  was  returned  on  the  11th  February,  1846.    When 

^nd  how  the  parties  separated  may  be  a  subject  of  discus- 

^€Mi;  but  it  is  pleaded  to  have  taken  place  on  the  3rd  May, 

^8i5.    Both  the  parties  had  been  previously  married,  and 

^^ch  of  them  had  a  family  by  the  first  marriage.    Mr.  Sim- 

'^^ois  was  in  the  employment  of  the  Basingstoke  Canal 

^^^^NDpany.    Mrs.  Simmons  had  an  income  settled  to  her  own 

^^^  of  which  the  net  proceeds  are  stated  to  be  about  £600 

^  year.     At  the  time  of  the  marriage,  Mr.  Simmons  was 

^"csiding  at  Frimley  ;  Mrs.  Simmons  had  a  house  at  Pim- 

^?co,  in  which  her  daughter,  Mrs.  Kerr,  a  married  person, 

t^ut  separated  from  her  husband,  lived  with  her.     This  is 

\]ie  history  of  the  parties  in  the  cause.     Mrs.  Simmons, 

about  one  month  after  her  marriage,  went  to  her  husband's 

house  at  Frimley.      Her  stay  there,    however,   was  but 

short,  for  on  the  2l8t  December  she  returned  to  town. 

It  has  been  argued  that  the  object  of  Mr.  Simmons  in 
bringing  this  suit  is  to  obtain  money.  It  is  not  improbable 
that  this  argument  may  have  some  foundation  in  fact ;  but 
assuming  that  it  has,  I  am  not  satisfied  that  even  the  con- 
viction of  the  Court,  founded  upon  credible  evidence,  that 
such  was  the  fact,  can,  with  a  due  regard  to  legal  principle, 
materially  affect  the  judgment  of  the  Court  It  is  not  the 
motives  of  the  suitors  which  the  Court  sits  here  to  scan  ;  its 
judgment  must  be  founded  on  the  acts  done  by  them.  I 
apprehend  that  the  law  has  told  me  that  I  must  pronounce 
a  decree  to  return  to  cohabitation  in  a  suit  for  the  restitution 
of  conjugal  rights,  unless  adultery  or  cruelty  be  proved. 
How  far  less  stringent  evidence  can  be  received  by  way  of 
defence  I  have  considered  in  former  cases,  and  to  the  opi- 
nions there  expressed  I  adhere.  Supposing  the  sole  object 
of  Mr.  Simmons  in  instituting  this  suit  had  been  to  obtain 
the  advantage  of  his  wife's  fortune,  it  would  be  useless  to 
discuss  the  effect  of  such  a  motive.  I  know  of  no  authority 
-which  declares  that  an  individual  instigated  by  such  a 
VOL.  V.  "2  u 
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April  22,  motive  is  debarred  from  obtaining  a  sentence  of  restitutioi 
unless  the  wife  had  a  defence  in  law,  namely,  the  commit 
sion  of  adultery  or  cruelty  on  the  part  of  the  husband. 

I  proceed  then  to  examine  the  proof  as  to  cruelty  ani 
adultery,  for  I  must  have  proof  of  one  or  the  other  of  thes 
charges*  Evidence  however  conclusive  of  something  shor 
of  either  will  not  suffice,  for  I  am  not  invested  with  an 
discretionary  power  to  relax  the  requisites  of  the  law,  and 
am  not  disposed  to  introduce  uncertainty  into  the  systec 
established.  I  have  neither  authority  nor,  indeed,  inclina 
tion  to  do  so,  believing,  as  I  do,  and  as  I  have  often  saic] 
that  nothing  could  be  more  prejudicial  to  the  public  inte 
rest  than  the  rendering  a  legal  separation  of  husband  an< 
wife  more  easy  than  it  is. 

I  wish  to  notice  another  argument  which  was  mud 
pressed  in  this  case ;  that  the  husband  had  not  given  an; 
plea  or  produced  any  witnesses.  It  appears  to  me  that  th 
utmost  length  to  which  this  argument  can  be  carried  is,  tha 
the  husband  has  no  witnesses  to  contradict  the  evidenc 
given  by  those  produced  on  behalf  of  the  wife :  such  beiuj 
an  inference  fairly  to  be  drawn,  because  it  must  be  for  hi 
interest  to  contradict  it,  if  necessary  and  practicable.  Bu 
still  the  onus  probandi  is  on  the  wife,  and  she  must  succeec 
by  the  strength  of  her  own  evidence. 
PJea  of  cruelty.  The  first  charge  of  cruelty  is  pleaded  in  the  4th  article 
The  ill-treatment  is  alleged  to  have  taken  place  between  th 
10th  November,  1842,  and  the  21st  December,  1842,  ver 
soon  afler  the  marriage.  Now  it  is  unquestioned  and  un 
questionable,  that  if  a  wife  willingly  cohabits  with  her  hu& 
band  afler  an  act  of  cruelty,  such  cohabitation  operates  as 
condonation ;  or,  in  other  words,  that  the  wife  can  nevei 
after  such  cohabitation,  found  on  that  act  of  cruelty  a  matri 
monial  suit,  unless  the  cruelty  be  revived.  The  parties  ar 
pleaded  to  have  lived  together  at  intervals  until  the  3r< 
May,  1845;  prior  acts  of  cruelty,  therefore,  are  condoned 
if  not  revived.  I  think,  therefore,  that  the  most  expedien 
course  is  to  consider  what  acts  of  cruelty  led  to  the  separa 
tion,  or,  in  other  words,  revived  the  previous  cruelty,  i 
committed. 
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It  vpfearB  that  Mr.  Simmons,  after  quitting  hi»  house  at  April  22. 
Fjoaiky,  went  to  reside  at  Weston  Green,  near  Kingston. 
During  the  years  1843  and  1844,  Mrs.  Simmons  was  fre- 
qneotly  absent  at  Pimlico ;  but,  as  pleaded  in  the  9th  arti- 
cle of  the  Allegation,  on  the  6th  December,  1844,  she 
joined  him  at  Weston  Green,  and  there  she  resided,  at  in- 
tervals, till  the  3rd  May,  1845.  All  cruelty  prior  to  the 
5tli  December,  1844,  was  necessarily  condoned.  1  must 
now  consider  what  took  place  afterwards. 

In  the  same  9th  article,  personal  violence  is  distinctly 
Med  in  the  plea ;  but  there  is  no  averment  o£  any  particu- 
lar act  of  violence  which  led  to  the  alleged  separation.  Why 
or  wherefore  the  separation  took  place  on  the  3rd  May, 
1845,  the  Court  has  no  information.     Certainly  such  ab- 
ttnce  of  information,  both  in  plea  and  proof,  is  somewhat 
extraordinary ;  unprecedented,  indeed,  so  far  as  my  recol- 
kctioD  goes.    Mrs.  Kerr,  the  daughter  of  Mrs.  Simmons, 
has  been  examined  on  the  9th  article.     She  was  at  Weston 
fnm  10  o'clock  on  the  SOth  December  to  11  o'clock  on  the 
Slat,  and  no  more.     She  speaks  of  certain  complaints  made 
by  her  mother  of  ill-usage  on  the  SOth  and  Slst  December ; 
iHit  supposing  all  these  complaints  well-founded,  and  that 
the  mere  declaration  of  the  mother  to  the  daughter  were 
evidence  of  their  truth,  the  parties  continued  to  cohabit  for 
^our  months  afterwards.    This  witness  proves  no  revival. 
<  be  only  other  witness  on  this  article  is  Johanna  Dempsey. 
^er  testimony  does  not  support  it  even  in  the  slightest  de- 
cree.    She  proves  that  Mrs.  Simmons  went  backwards  and 
^rwards,  and  spent  her  time  between  Weston  and  Pimlico, 
4^st  as  she  pleased.     In  fact  it  appears  that  the  only  reason 
fV>r  "Bxing  upon  the  3rd  May,   1845,  as  the  date  of  separa- 
tion, is,  that  Mrs.  Simmons  did  not  return  to  Weston  after 
%.hat  day.    There  is  an  end,  then,  of  all  revival  of  cruelty  up 
^o  this  time,  for  the  condonation  is  complete,  and  I  must 
folate  every  principle  heretofore  acted  upon  if  I  held  other- 
wise.    I  should  be  very  much  disinclined  to  press  the  rule 
of  condonation  beyond  authority  and  precedent ;  because  I 
know  that,  in  many  cases,  there  may  be  great  difficulty  in  a 
wife  withdrawing  from  her  husband's  bed  and  from  his 
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[  28.  house.  In  some  cases  of  cruelty  it  nay  be  very  dHBcult  to 
say  when  the  cup  of  sorrow  overflows,  and  whm  the  aban- 
donment of  the  husband's  bed  and  roof  beoomes  imperative 
upon  a  wife.  But,  in  the  present  instance,  the  wife  goes  to 
and  fro  according  to  her  pleasure  ;  or,  if  Dempster  is  not  to 
be  believed,  remains  a  quiet  inmate  under  his  roof,  and  ibe 
then  quits  for  no  cause  alleged  or  proved. 

But  in  truth  this  discussion  is  hardly  neceasary»  for  the 
plea  does  not  describe  the  facts  with  fairness.  Two  letters 
written  by  Mrs.  Simmons,  afler  the  alleged  separation,  qpeak 
a  different  state  of  things.  The  letters  I  refer  to  are  thoae 
marked  B.  and  C,  in  the  handwriting  of  Mrs.  Simmons 
herself.  Bearing  in  mind  that  the  separation  is  pleaded  to 
have  taken  place  on  the  3rd  May,  1845,  let  us  see  the  con- 
tents of  the  letter  dated  28th  July,  1845.  It  commences, 
*'  My  dear  Simmons :"  here  is  this  lady  addressing  her  hus- 
band in  this  manner  in  July,  1845,  when  the  plea  is  so 
drawn  as  to  induce  the  Court  to  believe  that  ahe  had 
separated  herself  from  him,  through  fear  of  personal  vio- 
lence, on  the  Srd  May,  1845.  Whether  or  not  a  defenaive 
plea  should  be  so  drawn,  which  is  at  variance  with  the 
truth  of  the  case,  may  be  a  matter  of  consideration. 

My  dear  Simmons, 

It  would  have  given  me  great  pleasure  to  join  you  in  your 
trip  to  Jersey  if  I  could  leave  town  with  any  certainty  or  com- 
fort to  myself  in  regard  to  my  affairs  and  money  matters^  but  I 
cannot ;  therefore  I  must  forego  that  pleasure.  I  hope  you  will 
enjoy  yourself,  and  tliat  you  will  find  the  little  fellow  well  and 
happy.  The  collars  you  will  find  on  one  of  the  shelves  in  the 
wardrobe. 

And  remain, 
Yours  truly, 

Maiy  Simmons. 

Now  certainly  I  think  it  would  require  very  great  inge* 
nuity  to  reconcile  this  letter,  written  by  Mrs.  Simmona  in 
answer  to  an  invitation  of  her  husband,  with  her  abandon- 
ment of  his  roof  and  bed,  on  the  ground  of  a  fear  of  perao- 
nal  violence.  But  I  go  to  the  next  letter,  which  is  dated 
the  ^th  June :— 
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My  dear  Simmons^ 

I  write  to  BAjf  we  are  all  going  to  Woolwich  this  after- 
noon for  a  few  days.  My  son  Jim  informs  me  Sir  Thorn*  Wil- 
son's grand  fete  will  take  place  on  Thursday  next,  and,  there- 
fore^ we  shall  not  return  until  after  that  day ;  so  if  you  should 
fed  inclined  to  join  us,  we  shall  he  glad  to  see  you.  Monday, 
yott  know,  is  your  hirth-day.  We  have  not  seen  Mrs.  Morgan, 
sDiho'  I  wrote  to  her  the  day  John  came  to  town ;  she  may  be 
out  of  town  for  ought  I  know.  I  sorry  the  weather  is  so  wet ; 
that  may  haye  prevented  her  coming.  Mog  returns  on  Monday, 
M  she  does  not  wish  to  go  to  the  fete,  besides  she  has  some  par- 
tMB  coming  into  the  first  floor,  and  she  will  be  wanted.  I  fear 
you  will  be  very  dull ;  you  had  better  come  up. 

in  great  hast, 
Yours, 
M.  Simmons. 

Here  is  a  letter  of  invitation  to  Mr.  Simmons  to  join  a 
party  of  pleasure*    I  apprehend  I  am  to  take  the  contents  of 
this  letter  to  have  been  written  truly  and  sincerely,  from  the 
feelings  and  conviction  of  this  lady, — and  there  is  no  pre- 
tence for  saying  it  was  written  with  any  other  view  what- 
ever,—-and  if  so,  it  demonstrates  that,  being  written  after 
the  alleged  separation,  she  had  not  quitted  her  husband's 
roof  from  any  fear  of  ill-usage.     I  doubt,  indeed  (or  rather 
I  do  not  doubt),  if,  at  the  time,  it  was  a   separation  at 
all;  I  incline  to  believe,  especially  from  the  letters,  that 
the  wife's  determination  not  to  return  was  formed  long 
after* 

Up,  then,  to  the  time,  or  about  the  time,  when  the  Cita- 
tion in  this  cause  was  issued,  there  is  no  cruelty  upon 
which  the  Court  could  legally  act.  Save  from  the  letters, 
I  know  very  little  of  what  passed  from  May,  1845,  to 
February,  1846,  except  that  Mrs.  Kerr,  on  the  10th  article, 
deposes  to  the  parties  sleeping  together  at  Mrs.  Simmons's 
house  at  Pimlico,  in  June,  1845,  and  that  in  the  teeth  of  the 
article  pleading  the  separation  on  the  Srd  May  !  a  circum- 
stance wholly  unnoticed  in  the  plea,  which  is  so  framed  as 
naturally  to  lead  to  a  totally  contrary  conclusion :  it  is  an 
attempt  to  practise  a  deception  upon  the  Court,  for  it  leads 
to  the  conclusion  that  Mrs.  Simmons  quitted  her  husband's 
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house  on  the  Srd  May,  in  consequence  of  ill-usage,  and  did 
not  cohabit  with  him  as  his  wife  afler  that  period. 

I  think  I  have  said  quite  enough  to  shew  the  propriety  of 
dismissing,  for  the  present  at  least,  all  reference  to  transac- 
tions prior  to  February,  1846. 

The  10th  article  pleads  that  in  February,  1846,  Mr.  Sim- 
mons caused  a  fictitious  Execution  to  be  put  into  Mrs.  Sim- 
mons's  house  at  Pimlico,  and  for  the  purpose  of  extorting 
money  from  her.  If  this  fact  be  proved,  it  is  one,  no  doubt, 
of  great  moral  iniquity,  and  of  gross  and  unjustifiable 
oppression ;  but  I  do  not  apprehend  that  I  could  found  any 
judgment  upon  it,  as  a  substantive  act  of  legal  cruelty.  I 
am  not  aware  of  any  authority  which  would  enable  me, 
however  well  inclined,  to  decree  a  separation  on  such  a 
ground.  Such  conduct,  however  censurable,  does  not  im^ 
port  danger  to  life,  limb,  or  health,  the  boundaries  within 
which  I  am  confined  by  the  law;  it  does  not  savour  of 
personal  violence  in  the  slightest  degree.  The  only  con- 
sideration to  which  I  am  justified  by  law  in  adverting,  in  a 
cause  of  cruelty,,  is  danger  to  life,  limb,  or  health.  Such 
acts  may,  indeed,  shew  the  quo  animo  of  the  hu^and,  and 
so  bear  upon  other  parts  of  the  case  ;  but,  per  «f,  I  think 
this  conduct,  if  proved,  does  not  fall  within  the  limits 
which  the  law  has  prescribed  for  my  governance.  A  sepa- 
ration for  cruelty  stands  upon  the  sole  ground  of  necessity 
for  protection. 

The  preceding  observations  are  made  upon  the  supposi- 
tion that  these  averments,  as  to  a  fictitious  Execution,  are 
proved.    I  must  now  look  to  the  evidence  upon  this  point. 

Mrs.  Kerr  can  prove  nothing  but  the  fact  of  the  Execu- 
tion being  put  into  the  house :  all  the  rest  is  with  her  sur- 
mise. The  action  was  brought  by  a  Mr.  Bryan  against  Mr. 
Simmons.  The  evidence  of  Mf .  Lister,  a  solicitor,  was  re- 
sorted to.  He  is  not,  as  appears,  examined  on  the  lOth 
article,  which  alone  applies  to  the  execution ;  but  (I  know 
not  how  this  happened)  on  the  11th  article.  There  is  only 
one  way  to  account  for  this,  namely,  by  supposing  that  the 
Examiner  has  made  a  clerical  mistake.  That  is  the  only 
way  I  can  account  for  it,  and  I  must  take  it  that  it  is  a  cle- 
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'Was  examined  on  the  lOth  article.    Up  to  the  7th  Febmary    ^^.^jjj^  y 

in  that  year,  Mr.  Lister  had  been  solicitor  to  Mr.  Simmons.      Suammt. ' 

He  waa  not  concerned  as  such  with  respect  to  the  Execa- 

tion ;  but  he  deposes  that  from  what  occurred  between  Mr« 

Siimnons  and  himself^  during  the  time  he  was  acting  for 

lum,  be  does  not  believe  that  any  debt  was  owing  from 

^iimiions  to  Bryan.     Now  the  privilege  of  being  protected    The  prifilcge 

ftwn  giving  evidence,  by  reason  of  professional  confidence,  ^  professional 

II,  as  every  one  knows,  the  privilege  of  the  party^  and  not  waived  by  the 

of  the  solicitor,  and  as  in  the  mode  of  taking  evidence  in  pn^l^K^    . 

party   CTuniit- 
onr  Courts  there  might  have  been  some  difficulty  in  taking  ing    the    wit. 

the  objection,  I  should,  if  the  witness  had  not  been  interro-  ^ 
Sated,  have  been  disposed  to  refuse  receiving  this  evidence ; 
bot  the  party  has  waived  this  privilege  by  putting  the  54th 
Special  interrogatory:  therefore,  I  must  receive  this  evi- 
dence, which  is  that,  in  the  belief  of  Mr.  Lister,  founded  on 
tiis  knowledge  of  Mr.  Simmons*s  circumstances,  it  was  an 
Execution  for  a  fictitious  debt.  The  interrogatory  itself 
expressly  asks  the  witness  whether  he  will  venture  to  swear 
that  it  was  a  fictitious  debt  or  not.  I  am  of  opinion  that, 
after  this  interrogatory  put  to  the  witness,  there  was  a  com- 
plete waiver  of  the  privilege  of  the  party  to  shut  Mr.  Lis- 
ter's mouth,  as  his  solicitor,  and  to  forbid  his  disclosure  of 
facta  which  had  come  to  his  knowledge  as  his  solicitor,  as  I 
am  of  opinion  this  fact  did. 

There  is  one  other  circumstance  which  I  must  not  omit  to 
mention :  in  the  very  beginning  of  February,  Mr.  Bryan 
comes  down  to  Weston  Green,  and  dines  with  Mr.  Simmons. 

I  think  that  the  evidence  of  these  witnesses,  taken  toge- 
ther^ and  rebutted  by  nothing,  does  establish  a  strong  primd 
Jkeie  case,  that  this  Execution  was  put  in  by  the  contrivance 
of  Mr.  Simmons  himself,  and  I  do  consider  the  transaction 
aa  most  reprehensible.  Legal  cruelty  I  cannot  call  it ;  but 
it  is  very  unjustifiable  conduct,  which  may  incidentally  not 
be  without  efiect.  It  demonstrates  that  Mr.  Simmons  is  not 
restrained  from  pursuing  his  own  views  by  considerations 
of  what  is  just  and  right. 

I*  now  proceed  to  consider  the  charge  of  cruelty  alleged 
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ArBiL22.  to  have  been  committed  at  Weston  Green  in  February, 
Simmoiu  ▼  ^846,  pleaded  in  the  11th  article.  This  wm  «  voliintwy 
visit  on  the  part  of  Mrs.  Simmons,  and,  as  pleaded,  for  the 
purpose  of  fetching  away  some  of  her  clothes.  She  went 
accompanied  by  Mrs.  T.  Glenton,  her  daughter-in-law,  and 
Mr.  Gauge,  a  cabinet-maker,  and  his  journeyman.  These 
two  latter  attended,  as  Mrs.  Glenton  says,  for  the  purpose, 
as  she  supposes,  of  assisting  to  bring  the  things  away.  I 
must  now  refer  to  Mrs.  Olenton's  evidence : — 

We  aniyed  at  Weston  Green,  the  house  of  Mr.  Shnmbns,  about 
two  o'clock.  He  was  at  the  time  in  bed,  or  was  so  stated  to  be 
by  the  servant :  first  of  all,  she  said  he  was  out,  and  Mrs.  Sim- 
mons, thereupon,  went  into  the  house,  and  took  a  work-box  from 
6ne  of  the  rooms,  and  we  then  went  up  stairs,  to  a  room  which 
appeared  to  have  been  used  as  a  bed-room.  But,  before  this,  the 
servant  had  stated  that  Mr.  Simmons  was  not  out,  but  was  in 
bed,  and  Mrs.  Simmons  then  desired  the  servant  to  ask  her  mas- 
ter for  the  keys  of  a  wardrobe  which  was  in  the  room  I  have 
mentioned.  The  servant  returned  with  a  message  that  if  her 
mistress  wanted  the  keys,  she  must  go  to  him  herself  for  them  ; 
and  not  beipg  able  to  get  them,  and  not  chooi^g  tpgo^h^rsettfor 
tbem,  from  fear,  as  she  at  the  time  stated,  of  her  Jtiusb^d'^.yio- 
lence,  she  broke  the  wardrobe  open  with  a  chisel,  or  some  instru- 
ment of  the  kind,  which  she  had  brought  with  her  for  that  pur- 
pose, her  solicitor  having,  in  my  presence^  on  a  fo^rmeir  oooasiou, 
advised  her  that  she  had  a  right  so  to  open  her  drawers  for  the 
purpose  of  getting  at  her  wearing  apparel,  in  case  she  could  uot 
get  the  keys.  Having  opened  the  wardrobe,  she  was.e«igaged  in 
packing  some  of  her  dresses  in  a  baekel^  which  was  theff^  when 
Mr.  Simmons  came  into  the  room.  He  had  only  his  toonsera  on, 
and  had  evidently  only  just  got  out  of  bed ;  it  waa  then  t^etween 
two  and  three  o'clock  in  the  afternoon.  He  immedi^iefy  in^  a 
very  abrupt  and  uncouth  manner  addressed  Mrs*  Simmons^  a^Hy-* 
ing,  "Well,  madam,  pray  what  do  you  want  here?"  She  imme- 
diately .told  him  that  cJie  had  come>  for  her  elothsa  fie  dared 
her  to  attempt  to  remove  ai:^  thiug  at  her  peril,  and  thereupon  a 
scuffle  ejusiied  between  them :  it  commenced,  ^  it  appeiired  to 
nie,  by  his  striking  Mrs.  Simmons  on  the  right  shou|der^  or 
iather  on  her  breast.  This  1  saw  myself,  and  as  he  was  attempt- 
ing to  close  the  door,  I  rushed  forward  to  prevent  ii,  fearing  he 
might  attempt  to  fasten  us  in.    He  pushed  me  violently  l^ck, 
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md  in  pulling  the  door  to,  he  caught  my  foot  therein,  and  very 
mudi  hurt  it.  He  got  the  door  closed,  and  then  locked  us  in.  I 
as  wdl  as  Mrs.  Simmons  entreated  him  to  release  us,  hut  he  de- 
dared  that  he  would  detain  her,  hut  would  let  me  out  hy-and-hy : 
to  !ue  his  own  words,  ^  I  had  come  there  for  my  own  pleasure, 
and  I  should  stay  there  for  his." 

Then  there  is  a  great  deal  of  noise ;  Gange  and  his  man 
came  in  and  were  turned  out  of  the  house^  and  the  police 
were  sent  for ;  but  nothing  in  the  nature  of  absolute  vio- 
lence.   They  at  length  escaped,  and  the  witness  says : — 

Mrs.  Simmons  was  very  much  distressed  and  upset,  and  I 
koew  she  suffered  considerahle  inconvenience  from  the  blow 
given  her  by  Mr.  Simmons,  and  I  was  a  good  deal  hurt  by  my 
foot  having  been  squeezed  in  the  door,  and  I  also  had  a  bad  pain 
In  my  side ;  but  from  what  that  arose  exactly,  I  cannot  tell — 
whfether  he  struck  me,  or  whether  it  was  in  the  effort  to  pi'event 
the  door  being  closed ;  for  the  truth  is,  I  was  so  dreadfully 
alarmed  that,  just  during  the  scuffle,  I  scarce  knew  what  did 
occur. 

On  the  4l8t  special  interrogatory,  she  repeats  this  evi- 
dence in  part,  but  not  exactly  in  the  same  terms.  She 
says: — 

I  swear  that  the  Ministrant  did  on  this  occasion  strike  the 
Producent :  but  whether  it  was  with  his  clenched  fist,  or  open 

hand,  I  cannot  swear The  Producent  did  not  rush  at  the 

Ministrant,  and  strike  him  with  a  screw-driver.  She  threatened 
to  break  u  looking-glass,  and  I  then  exclaimed,  "  Oh,  mother, 

don't,  don't !"  and  I  prevented  her  doing  it The  Producent 

might  upon  the  occasion  interrogate,  whilst  talking  to  the  Minis- 
trant from  the  window,  have  turned  round  and  laughed  ;  hut  I 
cannot  swear  that  she  did  or  did  not  do  so,  for  I  cannot  recollect. 

I  have  stated  the  substance  of  the  deposition  of  this  wit- 
ness, so  far  as  relates  to  the  most  important  part  of  the 
transaction,  namely,  the  alleged  violence  of  Mr.  Simmons 
towards  his  wife.  Mr.  Gange  has  been  examined,  but  he 
was  not  present  at  any  act  of  violence ;  but  he  says  that  he 
heard  Mrs.  Simmons  complain  of  having  been  struck. 
Dempsey  is  the  only  other  witness  who  can  speak  to  facts  of 
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Smmo    V     ^^'''^"ce,  and  the  whole  of  her  conduct,  I  am  of  opinion 

Simmons,     that  her  statement  must  be  received  with  great  caution.     If 

this  witness  is  to  be  credited,  Mrs.  Simmons  was  the  first 

aggressor. 

The  result  of  all  tliis  is,  that  all  negotiations,  as  deposed 
to  by  Mr.  Lister,  for  an  amicable  separation  (nothing  of 
this  is  stated  in  the  plea),  having  failed,  and  the  Execution 
having  been  put  in,  Mrs.  Simmons  determines  to  reoorer 
certain  clothes  and  propeity  of  her  own;  and  supposing  (for 
I  will  give  her  the  credit  of  the  supposition)  that  the  hus- 
band might  be  absent  from  home,  she,  with  Mr.  Gkinge,  a 
cabinet-maker,  and  his  man,  provided  with  instruments  for 
breaking  open  lock- fast  repositories,  proceed  to  Weston 
Green.  Mr  Simmons  is,  however,  at  home,  bat  in  bed* 
He,  on  a  message  being  sent,  refuses  to  deliver  up  the  key. 
Mrs.  Simmons  proceeds  to  break  open  the  wardrobe.  Mr. 
Simmons  comes  in,  and  a  scuffle  ensues, — for  this  is  the  name 
the  witness  applies  to  it,  and  it  is  the  only  name  which 
properly  belongs  to  it.  The  utmost  extent  to  which  Mrs. 
Glenton  can  go,  in  the  first  instance,  is  to  depose  thati  **  as 
it  appeared  to  her,*'  a  blow  was  given  by  Mr.  Slmmoni. 
Dempsey  deposes  to  the  contrary.  Then  comes  the  dif- 
ference between  the  threat  to  break  the  looking-glass,  and 
the  threat  to  strike  Mr.  Simmons,  the  one  deposed  to  by 
Mrs.  Glenton,  and  the  other  by  Dempsey. 

I  am  of  opinion  that  I  cannot  trust  the  sole  evidence  of 
Mrs.  Glenton,  so  doubtfully  given ;  she  too  not  being  an 
impartial  witness  and  so  distinctly  contradicted,  though  I 
do  not  say  that  Dempsey  is  a  person  on  whom  I  can  place 
reliance.  But  even  if  I  could  trust  Mrs.  Glenton's  evidence, 
yet,  taken  with  all  its  concomitant  circumstances,  I  should 
doubt  if  the  act  amounted  to  legal  cruelty.  I  think  that 
this  charge  of  cruelty  is  not  legally  substantiated^  conse- 
quently,  that  it  cannot  operate  as  a  revival,  and  if  so,  I  oui. 
not  pronounce  a  decree  of  separation  on  the  ground  of 
cruelty  at  all. 
Pica  of  adul-  I  must  now  notice  the  charge  of  adultery  and  of  indecent 
^^^'  conduct  attributed  to  Mr.  Simmons.     The  act  of  indecency 
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tov»d8  Mary  Smith  is  pleaded  to  have  occurred  in  Janu^ry^ 
MSL.  .  The  witness  is  examined  three  years  and  a  half  aflter 
Uie  fact,  namely,  ia  August,  1846,  she  being  then  eigbteen, 
•0  that  she  was  about  fifteen  years  of  age  at  the  time  of  the 
t^itged  act  of  indecency. 

The  witaesa  deposes  to  the  fact  on  the  7th  article.    There 
is  no  evidence  either  to  support  or  contradict  the  witness, — 
indeed,  aa  to  the  fact  itself,  there  could  not  be.     Emma 
Knight,  the  other  servant,  b  not  examined ;  but  I  doubt  if 
htr  eviilence,  if  taken,  could  legally  have  proved  any  thing. 
Without  saying  that  this  witness  has  deposed  falsely,  or 
that  I  discredit  her,  I  think,  considering  her  youth,  the  dis- 
tance of  time,  the  fact  of  her  having  been  discharged,  and 
no  Dotice»  as  far  as  appears,  taken  of  the  circumstance  at 
the  time  by  Mrs.  Simmons,  my  judgment  cannot  be  affected 
by  this  occurrence. 

With  respect  to  the  charge  of  adultery  with  Mrs.  Bish, 
I  aball  dispose  of  it  very  briefly.  I  am  of  opinion  that  the 
proc^  wholly  fails,  and  not  only  fails,  but  that  there  was  no 
rational  and  justifiable  pretext  for  the  accusation.  I  consi- 
der it  to  be  a  trumped-up  story  from  beginning  to  end,  with 
very  little  regard  to  the  character  of  the  woman  alleged  to 
be  pariiceps  criminis* 

With  respect  to  all  the  previous  questions,  though  I  have 
fdt  It  to  be  my  duty  to  the  parties  and  the  public  to  discus 
them  at  length,  I  have  really  felt  no  difficulty ;  but  in  regard 
to  that  which  I  am  now  approaching,  I  am  free  to  confess 
that  I  think  it  deserves  the  most  serious  consideration,  and 
that  it  is  attended  with  more  than  usual  difficulty :  I  advert, 
of  course,  to  the  adultery  pleaded  in  the  Additional  Arti- 
cles to  have  been  committed  with  Lucy  Peacock.  Some 
questions  of  law,  as  well  as  of  fact,  will  arise — of  law  and 
fact,  whether  Lucy  Peacock  be  a  single  witness,  and  whe- 
ther there  be  any  and  what  evidence  legally  to  be  called 
corroborative. 

Now  Lucy  Peacock  stands  in  this  predicament :  first,  she 
is,  I  presume,  a  single  witness  to  the  fact  of  adultery  ;  se- 
condly, she  is  an  accomplice  in  the  act  of  adultery,  and 
how  far  an  accomplice  in  an  act  of  adultery  is  to  be  treated 
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like  an  accomplice  in  an  act  of  felony,  ia  a  ^luestion  worthy 
of  consideratioo  ;  thirdlj,  she  has  been  abandoned  li^tMiv 
Simmons,  and  it. is  naturally  to  be  auppoaed  diat  her«vi«^ 
denoe  would  be  given  under  a  sense  of  considerable  iirito* 
tion,  if  not  of  revenge.  Now  I  wish  to  keep  these  oonsi* 
derations  as  distinct  as  I  can,  though  it  is  attendedli  with 
some  difficulty  to  do  so. 

With  respect  to  the  admission  of  a  single  witness  to  prove 
an  act  of  adultery  in  these  CoiirtSi  the  case  of  Evofta-  ▼• 
Evans*  has  distinctly  prescribed  the  rule  which  ly  as  Judge 
of  the  Consistory  Court,  am  bound  to  foUow.  I  am  b^und  to 
follow  the  decision  of  the  Dean  of  the  Arches,  whatever  it  be» 
and  however  much  I  may  regret  (as  I  do)  that  there  should 
be  any  difference  in  rules  of  evidence  between  Ecdesiaatica] 
Courts  and  those  of  the  Common  law.  It  is  a  fearlol  dis* 
crepancy,  in  my  opinion,  that  a  man  might  be  executed  on 
evidence  which  would  not  be  sufficient  in  law  to  prove  a 
charge  of  adulteryi  even  by  way  of  defence.  That  oaae  of 
EvaM9  V.  Evans  was  decided  by  Sir  Herbert  Jenner  Fust «» 
the  2l8t  November,  1844,  after  great  deliberation,  andsfter 
a  careful  consideration  of  all  the  previous  autheritiea*  The 
marginal  note  is :  "  The  proof  of  adultery,  in  «  suit  for  di- 
vorce, depending  upon  the  evidenoe  of  one  witness  aUme. 
held  to  be  insufficient  to  entitle  the  promoter  to  faisprajcr.** 
That  was  a  cause  of  divorce  by  Mr.  Evans  against  his;  wife 
for  adultery,  in  which  only  one  witness  was  produced  to 
prove  the  adultery  between  the  alleged  paramour  and  the 
wife ;  the  evidence  was  held  to  be  insufficient,  and  fiir.Her* 
bert  Jenner  Fust,  having  gone  through  the  case,  and  stated 
that  there  had  been  a  verdict  in  favour  of  the  husband,  -and 
damages  to  the  extent  of  £400  had  been  recovered,  held 
that  the  verdict  was  not  evidenoe  in  the  nature  of  corrobora- 
tive evidence,  which  raises  a  very  nice  question,  what  is 
corroborative  evidence  ? 

Before  I  proceed  to  this  question,  I  will  advert  to  the  facts 
in  the  present  case.  It  appears  that  Lucy  Peacock  had 
acted  in  the  capacity  of  bar-maid  to  Mr*  Simmons,  when  he 
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W|it}»'  poblm-boote  iir  the  Haytnavket ;  thuft  he'eohtflntiM  Arsii  S2. 
ilfh'iieribr%eQ(i»ideftble  period  of  time,  and  didt  h&«uf>-  ^.  ~~~' .. 
puteAy  ar  ootitribated  to  support,  both  before  and  after  bil 
tuniage^'A  dtild  he  had  had  hj  her.  All  these  aread^ 
aaited  and' undoabted  facts,  and  one  consideration  will  be; 
^tobstfter  they  are  fkcta  legally  corroborative  of  the  direct  «Ti-» 
clence  as  to  adultery. 

Wkb  respect  to  L«cy  Peacock  herself,  she  must  be  con- 
sidered OS  mi  accomplice,  and  all  the  legal  considerations 
^^pplieidde-to  saeh  a  witness  in  these  Covrta  must  apply  to 
^t:isfi  (..To  this  I  must  add,  that  she  has  been  taken  into  the 
Sunoic*  of  the  son  of  Mrs,  Simmons :  a  circumstance  which 
^^hiisl^ -andalways  does,  excite  the  jealous  Tigilance  of  any 
<>oaM«    All  Coorts  must  distrust  the  evidence  of  a  witness 
icfae  has  been  taken  (if  i  may  use  the  expression)  into  the 
cwtody  of  the  party  who  is  about  to  produce  her  as  a  wit** 
nesep  it  is  impossible  not  to  give  way  to  an  inference  of  her 
kavHig  heeti  tampered  witb,  or  unduly  biassed.    On  the 
sAer-handv  I  most  observe  that  there  is  no  impeachment  of 
hsrgenoral^oharactef,  and  the  last  person  living  entitled  to 
imi^acfa.  thai  character,  on  tkt  ground  of  her  connection  with 
Mi>.  Shnmons,  is  Mr*  Simmons  Inaaself.     To  this  I  should 
add)  that  I  see  no  objection  to  the  manner  in  which  she  has 
given  her  evidence.     I  percdve  nothing  in  that  evidence 
flirnnmng  of  a  disposition,  from  disappointment  or  revengel^ 
to  tftate  that  which  is  not  true.     I  certainly  think  her  evi' 
dmcesa  as  ^r  and  impartial  as  that  of  any  witness  in  this 
er^siny  other  case. 

;  I  think  that  the  question,  therefore,  resolves  itself  into 
this— not  whether  I  believe  this  witness  or  not ;  bat  whether 
the  evidence  is  legally  sufficient,  which  are  two  different 
tluagiB.  It  may  be  that  the  whole  of  what  the  witness 
states  is  trae,  and  I  may  not  be  at  liberty  to  act  upon  it,  as 
sufficient  for  the  purpose,  consistently  with  the  Case  of 
EoMMTV;  Evans;  so  that  there  is  a  wide  distinction  between 
believing  the  evidence  and  determining  whether  that  evi- 
dence is  l^ally  sufficient* 

Now,  whether  it  be  legally  sufficient  or  not,  will  depend 
upon  this :  whether  it  be  corroborated  by  other  evidence. 
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^.  .     witness  corroborated  by  other  evidence  is  soffident.    Sir 

Simmmu,  Herbert  Jenner  Fust  bo  stated  in  Evans  v.  Evansy  joid  it 
has  been  so  laid  down  by  his  predecessors  before  him.  I  mast 
abide  by  the  rule  that  one  witness  alone  is  not  sufficient  to 
establish  adultery,  and  more  especially  where  (as  in  this 
case)  that  witness  is  an  accomplice,  and  in  the  service  de 
facto  of  the  person  producing  her. 
What  is  cor-  Now  before  looking  at  the  corroborative  evidence,  if  SBch 
denc™^*^*  ®^''  it  be,  I  must  address  myself  to  a  preliminary  question  of  great 
difficulty^  namely,  where  there  is  only  one  witness  to  the  fact, 
what  is  corroborative  evidence  ? — a  question  which  haeiiever 
been  closely  considered  in  these  Courts,  to  my  knowledge 
at  least,  and  respecting  which  I  know  not  that  ahy  o^  my 
predecessors  have  laid  down  any  rules.  The  case  of  Ken* 
rick  v.  Kenrick*  is  the  only  one  which,  according  to  my 
recollection,  turned  on  a  question  somewhat  similar.  I  doubt 
whether  in  that  case  the  question  was  considered  either  by  my* 
self  (sitting  in  this  chair)  or  Sir  John  Nicholl  (who  affirmed 
my  judgment)  with  that  close  attention  which  it  may  be  nece^ 
sary  now  to  apply  to  it.  The  precise  point  was  ndt  raised 
in  that  case,  namely,  what  is  corroborative  evidence  ?  In 
Kenrick  v.  Kenrick,  Sir  John  Nicholl  said  :  "  The  only  ques- 
tion is,  whether  the  recrimination  is  proved;  and  if  the 
witness,  N.,  be  believed,  there  can  be  no  doubt  about  it. 
She  is  a  single  witness ;  but  if  circumstances  aupport  her 
testimony,  it  is  sufficient.  There  need  not  be  two  witnesses; 
one  witness,  and  circumstances  in  corroboration,  lire  all  ttiat 
the  law  in  these  cases  requires." 

Now  I  apprehend  there  is  a  great  difflefrence  bet#feen  evi* 
dence  of  probability  and  evidence  corroborative  of  a  faet.  I 
am  sorry  to  have  to  discuss  such  nice  points,  as  I  am  aware 
o£  their  delicacy  and  intricacy ;  but  I  will  not  shrink  from 
it  I  proceed  to  a  case  in  which  a  decision  was  given  upon 
the  point,  in  a  testamentary  cause,  that  of  TheaksUm  v. 
Marson,i  in  which  the  result  of  all  the  cases  is  stated  by 
Sir  John  Nicholl,  and  where  I  find  a  remarkable  expres* 
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i:  '^By  Ihe  general  law  of  these  Courts,  one  witness 
<2oe8  not  make  full  proof;  not  that  two  witnesses  are  re- 
quired to  each  particular  £ict,  nor  to  every  part  of  a  trans* 
tction ;  for  it  often  happens  that,  to  the  contents  of  a  will,  or 
to  instractions,  there  is  only  one  witness,  the  confidential 
K^tor,  or  the  drawer ;  but  there  are  and  must  be  admini- 
cular circumstances  to  the  transaction, — such  as  the  expressed 
ivishes  of  the  testator  to  make  lus  will,  the  sending  for  the 
drawer  of  it,  his  being  left  alone  with  the  deceased  for  that 
Iqviwb  purpose,  some  previous  declarations  or  subsequent 
'"eoc^itioni, — some  extrinsic  circumstances,  in  short,  shew- 
^iig  that  a  testamentary  act  was  in  progress,  and  tending  to 
^corroborate  the  act  itself."     Now  I  am  not  quite  certain 
^^bether  Sir  John  Nicholl  intended  his  expression  to  admit 
'^he  strictness  of  construction  which  may  be  put  upon  the 
"words  *'  tending  to  corroborate  the  act  itself;"  because,  in 
the  case  of  a  will,  a  previous  declaration^  although  shewing 
a  general  probability  and  an  animus  iesiandi,  must  be  con- 
nected with  the  instrument,  to  be  evidence  of  the  execution 
of  such  particular  instrument 

According  to  the  best  opinion  I  can  form  upon  this  sub- 
ject, evidence  proving  the  probability  of  any  transaction, 
but  not  going  to  the  transaction  or  act  itself,  is  not  corrobo- 
rative evidence,  in  the  sense  in  which  I  must  now  use  that 
term.  I  have  endeavoured,  so  far  as  I  can,  to  discover  whe- 
ther any  help  can  be  derived  from  analogy  with  decisions  in 
Courts  of  Common  Law ;  but  the  decisions  in  Courts  of 
Common  Law  cannot  furnish  an  exact  analogy,  for  this 
reason,  that,  except  in  cases  of  Treason,  which  depends 
upon  a  particular  Act  of  Parliament  (the  Statute  of  William, 
modified  by  the  39  &  40  Geo.  8,  c.  93),  there  is  no  neces- 
sity for  two  witnesses  to  a  transaction ;  one  witness  is  suffi- 
cient in  the  Courts  of  Common  Law.  The  nearest  analogy 
is  found  in  the  case  of  accomplices,  and  the  law  seems  to  be 
that,  even  in  that  case,  it  is  unnecessary  to  corroborate  by 
&ct8  (except  in  cases  of  Treason)  the  sole  and  unsupported 
evidence  of  an  accomplice.  But,  in  the  present  practice, 
the  Judge  is  accustomed  to  say  that  the  evidence  of  the 
accomplice  must  be  corroborated  by  other  facts.    Then  the 
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AniiL22.     question  arises,  as  to  what  facts:  whether >  general -ptobli*' 
Simmons  ▼.    ^^^'^7  ^^^^  ^^»  ^  whether  the  facts  must  be  iiiiineilMfflly 
SimmoMs,     i^plicable  to  the  transaction  itself?     Mr.  PhDlipfMi  in  his 
Law  ofEvidencCf*  says : —  • ' 

In  the  case  of  Rex  v.  AddiSyf  an  accomplice,  who  was  the 
principal  witness,  was  corroborated  as  to  collateral  facts,  none  of 
which  tended  to  connect  the  prisoner  with  the  accomplice,  or 
with  the  transaction :  Mr.  Justice  Patteson  obserred,  that  the 
corroboration  ought  to  be  as  to  some  fact  or  facts,  the  tmtli  or 
falsehood  of  which  would  go  to  prove  or  disprove  the  offisnoe 
charged  against  the  prisoner.  And  in  a  later  case,  on  an  indict- 
ment against  two  persons,  Mr.  Baron  Alderson  pointed  out  the 
distinction  between  confirmation  as  to  the  circumstances  of  the 
felony,  and  confirmation  affecting  the  individuals  charged :  the 
former  only  proves  that  the  accomplice  was  present  at  the  com- 
mission of  the  offence ;  the  latter  shews  that  the  prisoner  was 
connected  with  it.^  In  summing  up,  the  Judge  observed,  that 
confirmation  merely  as  to  the  circumstances  of  the  felony  was 
really  no  confirmation  at  all. 

So  that  the  result  has  been,  that,  although  the  law  would 
be  satisfied  with  a  conviction  founded  upon  the  evidence  of 
an  accomplice  alone,  in  practice,  the  Judge  so  far  modifies 
the  law,  that  he  advises  the  Jury  to  acquit  where  the  accom- 
plice is  not  corroborated  as  to  facts  which  implicate  the 
prisoner. 

Now  where  there  is  no  rule  as  to  the  number  of  witnesses 
requisite,  evidence  as  to  probability  may  have  great  weight, 
and  be  justly  considered  in  forming  a  conclusion ;  but  if  two 
witnesses  are  required  by  law,  either  together  to  one  overt 
act,  or  separately  to  two  overt  acts,  I  conceive  that  evidence 
to  mere  probability,  not  applymg  to  the  act  itself,  and  which 
evidence  may  be  true  or  false  without  aflTecting  the  act»  can- 
not be  received  as  corroborative.  This  is  the  best  solation 
1  can  give.  I  think  so,  for  this  reason ;  that»  unless  tliis 
distinction  be  adhered  to,  the  rule  of  two  witnesses  must 
vanish  into  thin  air,  for  there  scarcely  ever  was  a  case  in 


*  1  Vol.  p.  36.     Ninth  Ed.  (1843). 
t  Rex  V.  mikes,  7  Car.  &  P.  272. 
&  P.  595. 
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See  also  Per  v.  Webb,  6  Car. 
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nee^  iA'Mnle'tiiftgrise  tending  td  prdnre     ArmiL  22, 

IMHWMlitijyPBg^tnot^beif  tabHihed'by  evidence,  Simmjn$  r. 

'ItiB  apoD  ftUi  prii^ciple  that  i  conceive  that  the  fact  of     Simiums, 

Ur.  Simmons  having  cohabited  with  Lacy  Peacock^  prioi^ 

to  his  marriage,  is  not  in  law  corroborative  of  the  evidence 

of  Lucy  Peacock  to  a  connection  afterwards.    Certainly, 

^  existence  of  a  former  connection  renders  a  renewal  more 

Rrobible  than  the  commencement  of  an  entirely  new  connec- 

^^  ;•  but  the  enatence  of  the  former  connection  is  a  totally 

^^fsiate  fiusty  and  may  be  perfectly  true  without  afibrding* 

^^ifVGof  of  a  eonneotion  afterwards. 

''<iF<n>  these  reasons,  I  conceive  that  I  must  examine  this 

^^9e  With  a  view  of  discovering  whether  there  be  any  evi- 

^^«^ce*,  legacy  corroborative  of  Lucy  Peacock's,  of  another 

^tad, — that  id,  evidence  not  merely  shewing  that  her  account 

^%  probable,  but  proving  some  facts  ejusdem  generis  with 

^^r  evidence,  and   tending  to  produce  the  same  result, 

^umely,  the  commission  of  adultery  at  a  certain  time  and 

l>lace. 

"The  Additidnat  Articles  plead  that  Mr.  Simmons  renewed 

this  eonneetion  sooti  after  his  tifarriage;  that  he  supplied 

Lacy  Feacocic  with  money  for  herself  and  child ;  that  the 

comeetion  to<^  place  at  her  Other's  house,  44*,  Union  FTace» 

Lambeth  Walk,  and  at  other  places,  and  that  they  met  by* 

appointment.     Lucy  Peacock,  the  daughter,  deposes  to  a 

renewal  of  the  intercourse  in  February,  1843,  at  36,  Para- 

diae^Rows  and  again  in  June,  184S,  at  the  same  place,  atid 

onoe  in  the  interval  at  the  Sydney  Smith,     She  also  speaks 

to  'tfie  allowance  tnade  for  the  child ;  to  application  to  the 

parish,  and  to  the  letter  as  to  Mr.  Simmons^s  going  to 

Hambro.     It  is  true  that  there  is  a  confusion  about  Paradise 

Row  and  Union  Place;  but  I  do  not  consider  that  error  in 

pl«Miing,*^fOr  it  is  no  more,-^of  any  importance.     There  is 

Mho  a  contradiction  as  to  the  date  of  the  meeting  between 

berasid  Mr. Simmons  at  the  Sydney  Smith;  but  this  is  a 

triviid  circumstance. 

Now  let  us  see  whether  she  is  corroborated  by  her  mo- 
ther, Lucy  Peacock.     She  says  that,  up  to  November,  1844, 
Mr.  Simmons  was  in  the  habit  of  coming  occasionally  to  her 
VOL.  v.  2  Y 
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Aniii.  88.  Keme  to  see  her  daughter  end  pay  for  the  diikL  I  nmet 
SiwiimiM  V  observe  that,  for  several  years  before,  as  well  as  after,  the 
marriage,— namely,  from  18S9,  when,  according  to  her 
daughter,  they  ceased  to  live  together,— that  was  the  habit 
of  Mr.  Simmons.  She  says  that,  in  the  early  part  of  1843^ 
Mr.  Simmons  saw  her  daughter,  and  they  were  alone  toge- 
ther for  some  time ;  and  she  repeats  her  evidence  as  to  this 
occurrence  several  times  in  the  course  of  the  examination. 

There  is  no  other  evidence  applicable  to  this  part  of  the 
case  except  the  letters.     With  regard  to  the  letter  to  Mr« 
Peacock^  stating  that  Mr.  Simmons  was  aboat  to  proceed  to    « 
Hambro,  I  do  not  see  how  it  can  operate  on  the  caae.  There  ^ 
is  no  doubt  about  the  provision  for  the  child ;  and  take  it  ^ 
that  Mr.  Simmons  wished  to  get  rid  of  the  b«urthen»  that  ^ 
will  not  prove  adultery.     But  there  are  letters  addressed  to  « 
Mr.  Simmons  himself,  and  really  from  them  I  can  draw  no^ 
oondusion  at  all.    They  are  not  be^ng  letters,*— that  ism 
not  the  proper  expression  to  apply  to  them, — they  are  let*  •* 
ters  requesting  assistance  from  Mr.  Simmons  to  maintain .« 
the  child,  which  he  was  bound  to  maintain,  and  to  assist  tbe^ 
daughter,  who  had  been  abandoned  by  him.     Th^  prove  a. 
breaking  off  of  the  connection,  but  they  neither  prove  nor^ 
disprove  the  alleged  connection  in  1643.    As  to  the  letters 
written  by  Mr.  Simmons  himself,  the  last  bears  date  in  1840, 
two  years  before  the  marriage,  with  the  exception  of  the  let* 
ter  annexed  to  the  Additional  Articles.    I  do  not  see  that 
they  have  any  other  effect  than  to  corroborate  Lucy  Peacock 
as  to  the  connection  at  the  time ;  but  that  did  not  require 
corroboration ;  it  is  not  a  disputed  fact,  and  is  not  the  ques* 
tion  in  the  cause. 

Then  I  come  back  to  the  real  difficulty  of  the  case.  1 
assume  that  a  decree  for  separation  on  account  of  adultery 
cannot  pass  on  the  evidence  of  Lucy  Peacock  alone.  Is  she 
corroborated,  in  the  legal  sense  of  the  term  ?  The  only  evi- 
dence of  that  nature,  even  if  it  be  so,  is  that  of  the  motheiv 
who  speaks  to  Mr.  Simmons's  being  alone  with  Lucy  Pea^ 
cock  on  one  occasion,  in  1843.  At  what  hour,  dark  or  light, 
in  what  room,  bed-room  or  not,  whether  the  door  was  locked* 
or  the  room  was  accessible  to  any  person  who  came, — as  to 
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*^^<M  poinftit  I  regret  to  aay^  there  ifl  not  one  single  tittle  of     Amu.  S2. 

^"^^eiwB  IB  the  caofe.     Nty,  the  faot  of  the  meeting,  and     gj^^  y. 

^       ir  being  ilone  together,  maj  be  perfectly  true,  becaase  it      jSmmnnu. 

consistent  with  Mr.  Simmons's  habit  of  coming  and 

aying  for  the  child,  both  before  the  marriage  and  after ; 

1  jet  there  might  be  no  criminal  connection.     Not  a  wcnrd 

^9  said  as  to  familiarities  taken,  clothes  or  bed  being  disor* 

^iSeredy  or  any  thing  of  that  kind. 

Is  thisi  then,  sufficient  evidence  in  law  to  support  the  tes-    The  evidence 

^Unony  of  a  single  witness  to  the  fact,  that  witness  an  ^i^^l^  •*"*^! 
1.       .      ^        «.  1  .,1.  .  .       witnesa       not 

^Kcompiice  in  the  offence,  at  least  as  to  ilhcit  connection,  corrobonted. 

"ttoogh^  perhaps,  not  of  adultery,^— a  witness,  too,  living 
Sn  the  service,  in  effect,  of  the  party  producing  her,  and 
xatorally  irritated,  to  a  certain  extent,  or  her  mind  in- 
flaenced,  by  the  abandonment  of  herself  and  child^  though 
I  admit  that  her  evidence  is  fairly  given  ? 
.  I  ftel  constrained  to  come  to  the  conclusion  that  such  evi- 
dence 18  not  sufficient  in  law,  and  I  truly  say  '*  constrained," 
for,  if  left  free  from  all  legal  restrictions,  I  should  not  be 
iwdiBed  to  discredit  Lucy  Peacock ;  and  lo(^dng  at  all  the 
eircamstances  of  this  case,  it  would  have  been  a  much  more 
aeoeptaUe  doty  to  have  pronounced  for  the  separation  than 
sgainst  it.  Unquestionably,  Mr.  Simmons  has  no  daim  to  the 
fiiTourable  consideration  of  the  Court ;  but  he  is  entitled  to 
legal  justice.  That,  to  the  best  of  my  ability,  I  most  admi- 
nister, and  never  permit  a  regard  to  the  comfort  and  hap* 
piness  of  any  individual  to  interfere  with  the  due  course 
of  law. 

I  am  of  opinion  that  neither  cruelty  nor  adultery  is  legally     Decree    ac- 
proved,  and  therefore  I  must  decree,  according  to  the  prayer  p^g"^  ©f^^e 
of  Mr.  Simmons,  that  this  lady  do  return  to  cohabitation,  husband. 
The  Court  was  asked  so  to  decree  with  costs.    Moat  cer- 
tainly I  shall  not  give  costs,  for  two  reasons :  first,  when  I 
look  at  the  whole  complexion  of  the  case,  it  is  not  one  of  a 
faTOorable  character ;  secondly,  when  I  consider  the  means 
used  to  procure  the  evidence  of  Mrs.  Bish,  who  has  been  so 
iniproperly  dealt  with  by  Mr.  Simmons, — upon  this  point  Costs. 
alone,  I  should  not  give  costs.     And  I  repeat  now,  what  I 
have  said  before,  that  I  never  will  give  costs  to  any  party 
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¥rhere  I  find  that  a  witnessi  when  he  comea  to  beifosamiiled, 
14  liable  to  have  hia  evidence  ooropared  with  |n«evi<ntsljr 
written  sUtements,  ao  that  the  witneaa  gw%  before  the  Eita" 
miner  fettered  by  declarations  made  out  of  Court.  There* 
fore,  I  do  not  give  costa. 

Prooton  '.-^Locknert  for  tbe  huilMnd ;  BayfML,  for  the  wife. 


Waget  ofmai- 
ter  (a  co-mort- 
gagee of  the 
ship),  8ubj<'ct 
to  a  settlement 
of  accounts 
with  the  mort- 
gagee in  p08- 
Bei8ion,theori- 
^nal  owner  be- 
ing bankrupt. 
— Objection  to 
the  llegi8trar*8 
Report. 


April  27. 

The  '<  aBPUL8E.''«-i<0<  on  PeUtion.  —  Thia  'was  origi- 
nally a  auit  for  subtraction  of  wages,  instituted  bj  Mr. 
Thomas  Marquis,  late  master  of  the  RefmUt^  agAinst  the 
ship,  under  the  Sut.  7  &  S  Vict.  c.  119.  The  original 
owner  of  the  ship,  Mr.  James  Tomlin  (of  the  firm  of  Tom- 
lin  and  Man),  in  May,  1842,  mortgaged  her,  'With  power 
of  sale,  to  Mr.  Henry  Shuttleworth,  to  secure  £5,000, 
advanced  by  him  to  Messrs.  T.  and  M.  ■■  Capt.  Marquis, 
who  was  appointed  to  the  command  of  the  ship,  destined 
upon  a  voyage  to  India,  entered  into  an  amusement  with 
Mr.  Shuttleworth,  whereby  he  (Capt.  M.)  agreed  to  ad- 
vance £1,500  upon  the  mortgage,  giving  Mr.  Shuttleworth 
a  Power  to  act  for  him  in  his  absence,  and  an  order  to  aell 
certain  teas  belonging  to  him,  and  apply  the  balance  of  thn 
proceeds  (after  paying  certain  sums)  towards  meeting  the 
sum  of  £1,500,  such  balance  being  ultimately  the  only  svm 
advanced  by  him.  The  vessel  sailed  on  the  15th  May,  1849; 
and  on  the  ISth  June,  Messrs.  Tomlin  and  Man  became 
bankrupt.  The  vessel  returned  home,  after  a  very  disas-i 
trous  voyage,  in  January,  1845,  when  Mr.  Shuttleworth, 
who  had  made  further  payments  on  account  of  the  8lu|i, 
under  the  mortgage-deed,  took  possession  of  her,  and  sold 
her  for  £6,100  to  Mr.  William  Phillip  Beech  to  break  up. 


>->^:^nHriabipllaVinj|^ibeen  anrMted  at  the  suit  of  Capt.  Mar-     Apbil  {^. 
^mai^'^a  Pf  oeldr  appeared  for  Mr.  Beech^  the  present  owner,       pZIjw 
^^loj  objected  to  Capt.   Marquis's  right  to  sue ;   but  the 
C2i©wrt  rejected  hia  petition."*"    The  Proctor  then  appeared  jy^g  2L 
^lao  for  Mr.  Henry  Shuttleworth,  and,  on  behalf  of  him 
^Yid  of  Mr.  Beech,  admitted  the  wages  to  be  due^  subject  to 
"^hat  was  owing  by  Capt.  Marquis  upon  a  settlement  of 
^^xounts;  and  the  Court  referred  the  amount  of  the  wages, 
"^^ether  with  all  accounts  and  vouchers,  to  the  Registrar 
^-'md  Merchants. 

The  Registrar  having  brought  in  the  Report,  finding  a  Dec.  13. 
Vfcalance  of  £852.  8s.  lOd.  due  to  Capt.  Marquis,  the  Proctor 
^Vr  Mr.  Shuttleworth  objected  thereto,  on  the  ground  that  the 
-Registrar  andAT^iAlahts  had  not  admitted  any  consideration 
^the  accounts  between  Capt  Marquis  and  Mr.  Shuttleworth, 
«8  co-mortgagees  of  the  ship,  but  had  confined  their  report  to 
the  eonnderation  of  the  claim  of  Capt  Marquis  upon  the  ship, 
esutrary  to  tlie  spirit  and  meaning  of  the  Decree  of  Refer- 
eaoe ;  ailing  tiiat  the  sale  of  the  ship  to  Mr.  Beech  was 
made  for  the  mutual  benefit  and  with  the  full  knowledge  of 
both  mortgagees,  and  that  Mr.  Shuttleworth  was  bound  to 
indemnify  Mr.  Beech  from  loss,  and  therefore  was  entitled 
to  have  all  accounts  between  him  and  Capt.  Marquis  relating 
to  the  ship  investigated  and  reported  upon.  On  behalf  of 
Capt  Marquis,  the  Report  was  also  objected  to,  on  the 
ground  that  various  items  had  been  unduly  disallowed  or 
deducted  from  his  claims, — viz,  £117,  on  account  of  his 
fbrty  tons  of  privilege  freight  (as  by  agreement  with  the 
original  owner),  £144  commission  on  freight  (also  by 
agreement),  and  £220  travelling  expenses. 

Haggard  and  R.  Pkillimore,  Drs.,  for  Mr.  Shuttleworth.—  1846. 
The  Report  of  the  Registrar  and  Merchants  is  erroneous.  Jf^^p^i^^ 
The  *'  fair  settlement  of  accounts,"  directed  by  the  Court, 
on  the  former  occa8ion,t  has  not  been  made.  Captain 
Marquis  would  go  away  with  money  of  Capt.  Shuttleworth 
in  hit  pocket  (£852)  to  resist  his  claims  in  the  Court  of 
Clwncerf. 

•  4  Notes  of  Ca.  166,  q.v,  f  4  Notes  of  Ca.  172. 
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AddamMy  Dt^  for  Capt.  Marqun.-«We  are  damnified  bj 
the  Report.  The  Court,  having  all  the  fiiets  before  it» 
might  correct  the  Report  without  further  reference. 


July  28. 

JODQMIMT. 


Dr.  Lushinotok. — In  this  case,  an  Act  on  Petition  has 
been  entered  into  in  objection  to  the  Registrar  and  Mer* 
chants'  Report,  which  is  objected  to  by  both  parties,  and 
it  is  now  for  the  Court  to  determine  whether  the  objections 
on  one  side  and  the  other  are  tenable,  and  whether  I  am  to 
aflBrm  the  Report  as  it  stands,  or  refer  it  back  to  the  Regis- 
trar and  Merchants  to  be  reconsidered,  in  rdation  to  Ci^t. 
Shuttleworth,  and  in  reference  to  the  balance  to  be  paid  to 
Capt.  Marquis. 

I  will  consider  the  case  of  Capt.  Shuttleworth  in  the  finC 
instance,  and  that  is  a  case  of  precedent  and  practice,  and 
amounts  to  neither  more  nor  less  than  a  question  whether 
certain  specific  items  ought  or  ought  not  to  be  allowed. 
The  Registrar  and  Merchants,  in  considering  the  reference 
made  to  them,  have  thought  it  right  to  con6ne  their  Report 
to  such  matters  as  occurred  between  Capt  Marquis  and 
Capt.  Shuttleworth,  not  dealing  with  the  questions  between 
Capt.  Marquis  and  the  original  owner  of  the  vessel. 

Now  it  is  necessary  to  consider  the  peculiar  circumstances 
under  which  this  case  came  before  the  Court, — for  most 
peculiar  those  circumstances  were.  Suppose  the  ease  had 
stood  thus :  the  original  owner  was  Mr.  Tomlin,  and  he  be- 
came bankrupt  at  a  very  early  part  of  the  transaction.  If 
the  ship  had  remained  in  the  original  hands,  I  apprehend, 
had  she  been  arrested  at  the  instance  of  Capt.  Marquis,  and 
the  assignees  of  Mr.  Tomlin  had  appeared  and  ^ven  bail, 
under  the  Statute,*  Capt.  Marquis,  as  master,  might  have 
daimed  a  right  to  proceed  against  the  vessel  itself,  and  I 
should  be  bound,  if  advances  had  been  made  to  Capt.  Mar- 
quis, to  have  referred  his  demands  to  the  Registrar  and 
Merchants  to  report  on.  But  I  should  have  had  no  hesita- 
tion in  telling  the  Registrar  and  Merchants  that  whaterer 
Capt.  Marquis  had  received,  and  whatever  was  due  from 


♦  7&8  Vict.  c.  112. 
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^Mi  mi  aeoount  of  the  ship,  during  the  voyage,  oug^t  to  be     AnuL  87« 
^'^«  into  the  account ;  otherwise  I  should  be  acting  in  a      jI3^ 
^^lanner  repugnant  to  the  soundest  principles  of  justice.     I 
<^«D  hardly  conceive  any  thing  more  unjust  than  that  I  should 
^^^aibrce  a  daim  against  the  owner  of  the  vessel,  and,  to  re- 
fer an  equally  good  demand  on  hia  part,  connected  with 
I  same  transactions,  compel  him  to  have  recourse  to  a 
I  in  equity  or  at  law.    The  ordinary  practice  is,  where  a 
^QMiriner  sues  a  ship  for  wages,   that  whatever  has  been 
^adfanced  oo  account  of  his  family  whilst  he  is  absent,  or  to 
^Swnaelf,  ia  always  taken  into  account.     In  the  present  case^ 
<Iapt«  fihuttleworth  was  mortgagee  of  the  vessel  in  posses- 
sion ;  in  fact  he  was  owner  of  the  vessel,  the  original  owner 
Irving'  been  bankrupt  during  the  time  of  the  various  trane- 
aetiooa  between  Capt.  Marquis  and  Capt.  Shuttleworth. 
The  vessel  came  to  this  country  and  was  sold  by  Capt. 
Shvttlewavth  to  Mr.  Beech  (he  having  a  power  of  sale),  and 
sAtr  it  was  sold  to  Mr.  Beech,  the  vessel  was  arrested  here, 
•ad  consequently  it  came  before  me  in  June,  1845,  and  I 
had  not  any  doubt  in  my  own  mind  that  Capt.  Shuttleworth 
had  a  right  to  appear  in  the  case.     Mr.  Beech,  though 
owner  of  the  vessel  by  purchase  firom  Shuttleworth,  had 
nothing  whatever  to  do  with  any  of  the  antecedent  transac- 
tional and  if  a  Decree  had  gone  against  the  vessel  itself, 
Shuttleworth,  as  vendor  of  the  vessel,  must  have  made  good 
to  Beeoh  the  expensea  he  had  been  at.     I  admitted  Capt. 
Shuttleworth  to  be  a  party  in  this  Court,  without  regard  to 
any  Act  of  Parliament  at  all,  upon  the  universal  principle, 
because  his  interest  was  at  stake,  and  to  that  principle  I 
adhere.    The  Registrar  and  Merchants,  in  looking  at  the 
transactions,  seem  to  have  entertained  a  doubt  as  to  the 
extent  of  the  jurisdiction  of  this  Court ;  and  I  agree  with 
them,   that  difficulties  might  have  occurred.     I  was  not 
unaware  of  those  difficulties,  but  I  was  fully  determined  to 
encounter  them,  otherwise  I  could  not  do  justice  at  all. 
The  R^strar  and  Merchants  may,  with  good  reason,  per- 
haps apprehend  that  I  am  going  too  far  upon  this  occasion. 
I  am  going  to  this  length :  to  refer  back  the  Report  to  the 
Registrar  and  Merchants  for  further  consideration  of  the 
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ArKiL  87.  accounlB  between  Shuttleworth  and  Marquis  as  to  the  trans- 
i>j  .  actions  of  the  ship  on  that  voyage.  It  would  be  useless  foi 
me  to  attempt  to  discuss  the  particular  items ;  but  I  wisb 
the  Registrar  and  Merchants  to  take  into  account  ever} 
thing  which  in  law  or  equity  would  be  due  and  owing  tc 
Capt.  Marquis  on  account  of  the  wages  he  claims,  and  every 
thing  due  and  owing  from  Capt.  Marquis  to  Capt.  Shuttle- 
worth  on  account  of  the  transactions  of  the  ship  during  this 
voyage.  If  this  was  not  done»  I  should  leave  a  remnant  foi 
a  Court  of  Equity  to  deal  with,  and  it  would  have  beet: 
much  better  not  to  have  proceeded  at  all.  My  object  is  tc 
settle  all  the  accounts  between  the  parties  relative  to  all  the 
transactions^  and  whichever  way  the  balance  is»  it  ought 
to  be  paid.  The  Registrar  and  Merchants  will  reconsidei 
the  question,  so  that  I  may  decide  upon  the  objections  tc 
the  items.  I  think  it  better  that  I  should  not  pronounce 
Report  re-  any  judgment  as  to  the  items  now,  but  refer  back  the  Re- 
ferred back.  p^y^  generally.  If  the  Report  comes  back  as  it  is,  I  must 
determine  how  far  the  objections  as  to  the  items  are  wel 
founded ;  but  I  wish  the  Registrar  and  Merchants  to  re- 
consider these  items. 


Oct  19.  The  Registrar  brought  in  a  further  Report,  stating  thai 

there  was  due  from  Capt.  Marquis  to  Mr.  Shuttleworth 
on  the  settlement  of  all  the  transactions  and  account^ 
£654.  4s.  Id.,  according  to  the  following  schedule  : — 

£.  #.  d 
Account  of  disbursements  of  Mr.  Shuttleworth,  mort- 
gagee  in  possession,  acting  as  owner,  including  his 
advance  of  jC5,000  on  mortgage  of  the  vessel ;  pre* 
miums  of  insurance,  commissions,  outfit,  wages, 
interest  on  his  advances,  &c.,  as  agreed  upon  with 
the  owners,  under  a  deed  of  mortgage,  dated  4th 

May,  1842         11,773    3    1 

Further  account  of  disbursements  as  per  account  of 

T.  Haviside  and  Co.,  brokers  of  the  ship     ..     ..       331   \5    5 
Account  of  wages,  privileges,  commissions,  and  dis- 
bursements, due  to  Capt.  Marquis  by  former  Re- 
port, now  again  adopted  on  reconsideration        ..       852     3  10 

12,957    3    0 


in^    receiTed  by  Mr.  Sbattltwortb.  net  pro-  <— 

|[«  ofWe  of  «Hip  t(j Mr.  de^S-li '. ;•  8j»SSf  W'O''  '  ' '   '"   *         itvufat. 
ink  (ftiid  tbereoottoMetirstfGlad^  --^    '      *'  ^  j  * 
qes  and  Co.  for  pilofag;e,  wage*! ,  i 

rage,  and  a  bottomry-bond        • .    3,600    0    0 

3,039    0    0 
ifed    by   bim   from   Messrs.   T. 
viside  and  Co.    for  balance  of 

i$rht  account,  &c.        1,632    8    9 

^barg^e  in  interest  account,  com- 

ind  interest  being  disallowed     ..       113     1     4, 

ived  by  Mr.  Sbottlewortb  for  re- 

na  of  premiums  of  insurance     •  •      267    3    6 


5,051  13    9 


Loss  on  mortgage  . .     . .     . .     JPJ fi05    9    3 

rtae  of  an  undertaking  contained  in  a  letter^ 
ed  5tb  May,  1842,  addressed  to  Mr.  Sbuttle- 
rtb  by  Capt.  Marquis,  be  undertakes  to  provide 
;  Shdttleirorth  with  funds  to  tbe  extent  of 
i5U0  for  his  share  of  the  mortgage,  and  to  bear 
proportionate  share  of  loss  (if  any)  that  may 
se  from  such  mortgage :  the  loss  above  stated 
iherefore  divided  as  mllowa,  Tiz.! — 

Mr.  Shuttleworth's  share  on  ^3,500        . .     .^   5^533  16    9 
Capt.  Marquis's  share  on  1,500         ..     ..    2,37112    6 

je5,000         ..     ..    7.905    9    3 


to  Mr.  Shuttleworth  by  Capt.  Marquis,  his  pro- 

rtion  of  loss  on  mortgage,  as  before  stated^ '    . .    2;371  1^    ^ 

let 

nnt  received  by  Mr.  Shnttlewonb  fFOra  Parker       -i       -. 

d  Son^,  arising  from  the  sale  of  tea  belonging 

Capt.  Marquis,  sold  by  bis  authority  &nd  for  hia 

count      .«   .u.    1,875    4    2 

nents  made  by  bim  to  Capt*  Mar- 
is and  others  for  his  account  ^Iso    1,128    2    9 


rest  allowed  as  agreed  upon 


:es,  kc,  due  to  Capt.  M.,  as  per 
rmer  Report  now  aaopted  • .     • . 


747 

1    5 

118 

3    2 

865 

4    7 

852 

3  10 

1,717.8.  5 


Dce  due  to  Mr.  Shuttleworth  by  Capt.  Marquis  •  •       654    4     1 
)h.  V.  2  z 
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ApftiL  27.  This  further  Report  was  objected  to  by  Capt.  Marquis 

Pmuke.  (^^^^  reference  to  the  division  of  the  loss  arising  from  the 
mortgage),  on  the  grounds  that,  under  the  deed  of  mort- 
g<igc,  there  were  secured  to  Mr.  Shiittleworth,  as  the  mort- 
gagee, interest  at  7^  per  cent,  on  the  £5,000;  2J  per  cent, 
conmn'ssion  on  the  sliip's  earnings  (charired  by  him  on 
£19,000);  and  I  per  cent,  connnission  for  eifectin«T  in- 
surances (charged  by  hun  on  £18,000)  ;  that,  by  Capt. 
]Marqni<*s  letter  to  Mr.  Shnttleworth,  he  requested  him  to 
apply  the  balance  of  the  proceeds  of  the  sale  of  his  teas 
towards  making:  u})  the  £1.500,  on  the  understanding  that 
he  (Mar(pjis)  \va>  to  receive  10  per  cent,  per  annum  by  way 
of  interest  on  tiie  said  balance,  in  consideration  of  bis  thereby 
iindertJiking  to  bear  his  proportionate  share  of  loss  (if  any) 
that  might  arise  from  such  mortgage ;  that  Mr.  Shuttle  worth 
retained  the  balance  of  the  proceeds  of  the  sale  of  the  teas 
(namely,  £804.  10s.  5d.)  towards  making  up  the  £1,500, 
and  no  other  sum  was  advanced  by  Capt.  Marquis  to  Mr. 
Shuttleworth  in  respect  of  the  £1,500 ;  that  in  the  account 
of  "  disbursements"  of  Mr.  Shuttleworth  is  included  £2,000, 
which  was  lent  by  him  on  his  own  account  to  Tomlin,  the 
former  owner,  and  to  which  advance  Capt.  Marquis  was  no 
party ;  that,  in  November,  1842,  Mr.  Shuttleworth  became, 
and  thenceforward  acted  as,  owner  of  the  ship,  subsequent 
whereto  the  losses  referred  to  in  the  Report  were  sustained, 
in  the  expenditure  and  management  of  the  ship,  and  not 
from  the  mortgage,  so  that  he  (Capt.  Marquis),  if  liable  to 
any  share  of  the  losses,  is  only  so  in  the  proportion  of 
£804.  10s.  5d.,  the  sum  actually  advanced  by  him  to  Mr. 
Shuttleworth.  On  behalf  of  Mr.  Shuttleworth,  it  was 
alleged,  in  Reply,  that  all  the  matters  set  forth  in  objection 
to  the  Report  are  matters  of  account  arising  out  of  the 
mortgage,  and  the  trading  with  and  navigating  the  ship, 
and  had  been  fully  considered  by  the  Registrar  and  Mer- 
chants ;  that  Capt.  Marquis,  besides  the  10  per  cent,  interest 
on  the  balance  in  the  hands  of  Mr.  Shuttleworth,  received 
other  advantages,  to  wit,  his  appointment  (through  the  in- 
strumentality of  Mr.  Shuttleworth)  to  command  the  ship,  to 
which  various  emoluments   were    incident,    according   to 


Feb.  25. 
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•sgreeroent,  which  were  an  equivalent  for  those  set  forth  as  April  27. 
accruing  to  Mr.  Shuttleworth ;  that  the  teas  left  by  Capt.  Mar-  Sm^ 
qais  to  be  sold  by  Mr.  Shuttleworth  produced  £1,875.  4s.  2d.« 
but  the  drafts  of  Capt«  Marquis  and  other  claims  upon  the 
proceeds  reduced  the  balance  to  £804. 10s.  5d. ;  that  the 
£2,000  referred  to  as  advanced  by  Mr.  Shuttleworth  to 
Tomlin^  was  a  pa3rment  made  by  him  on  account  of  wages 
and  necessaries  supplied  to  the  ship,  to  enable  her  to  pro- 
ceed to  sea,  and  was  a  transaction  growing  out  of  the  mort- 
gage, and  to  the  advantage  of  Capt.  Marquis ;  that  in  No- 
vemberi  1842,  Capt.  Marquis  was  still  a  co-mortgagee  of  the 
ship,  and  that  the  losses  arose  out  of  the  whole  transaction 
of  the  mortgage,  and  were  in  a  great  measure  occasioned 
by  the  unnecessary  expenditure  and  other  mismanagement 
o£  Capt.  Marquis. 

Addanu,  Dr.,  for  Capt.  Marquis. — It  is  not  denied  that  1847. 
any  fair  balance  should  go  in  diminution  of  Capt  Marquis's 
claim ;  but  he  is  responsible  for  no  more  than  the  sum  be 
Actually  advanced ;  he  has  nothing  to  do  with  the  £2,000 ; 
mnd,  whatever  losses  were  incurred,  in  consequence  of  the 
trading  of  the  ship  abroad,  which  was  for  the  benefit  of 
Capt«  Shuttleworth  (who  became  owner  upon  the  bankruptcy 
of  Tomlin  and  Man),  must  not  be  brought  into  account 
against  Capt.  Marquis. 

Haggard  and  R,  Phillimoref  Drs.,  contrh, — The  question 
is,  whether  there  is  sufficient  legal  evidence  that  the  con- 
tract of  Capt.  Marquis  was  to  extend  to  £1,500,  or  only  to 
the  amount  of  the  balance  of  the  proceeds  of  the  tea ;  what, 
under  the  circumstances  of  the  agreement,  was  to  be  Capt. 
Marquis's  proportion  of  the  loss,  if  any  ?  We  contend  that 
Capt.  Marquis  undertook  to  advance,  not  the  balance  of  the 
teas,  but  £1,500,  and  under  the  contract  he  was  liable  to  that 
proportion  of*  the  loss,  as  joint  mortgagee. 
Per  Curiam. — I  must  take  time  to  consider  this  case. 

Dr.  Lu8Hinoton.<— I  cannot  satisfactorily  dispose  of  this  April  27. 
case  without  briefly  recapitulating  the  facts  whence  the  liti-  J"»o'"'^« 
gation  has  arisen,  and  stating  the   proceedings  which  have 
been  had ;  but  I  shall  do  so  only  so  far  as  I  think  is  abso- 
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Ap&iL  27.     lutely  necessary  to  bring  out  clearly  the  questions  which 
remain  to  be  decided. 

The  suit  is  brought  by  Capt.  Marquis^  who  had  been  the 
commander  of  the  Repulse,  for  his  wages  earned  on  board  fjzi 
that  ship,  and  this  proceeding  is  had  under  the  16th  section  rn-mi 
of  7  &  8  Vict.  c.  1 12.  The  Court  has  already  decided*  that,  ^  zt, 
notwithstanding  all  previous  transactions,  and  the  sale  of  '"^^-^f 
the  ship  especially,  Capt.  Marquis  was  entitled  to  maintain  ^rmn 
such  suit,  and  also  that  Capt,  Shuttleworth,  who  was  the  -^^  e 
mortgagee  in  possession,  and  sold  the  ship,  had  a  right  to  ^=^.o 
appear  in  this  Court  for  the  purpose  of  seeing  that  the  ^^^  ^e 

amount  of  wages  was  properly  ascertained,  and  of  substan-  ^- 

tiating  any  counter  demands  which  could  with  jusUce^  and  M^^^d 
according  to  law,  be  set  off  against  the  claim  for  wages,  «r^3B> 
Capt.  Shuttleworth  being  in  effect  the  owner  of  the  ship,  and  •'i^d 
whatever  should  be  paid  to  Capt.  Marquis  on  account  or^^  ^^^ 
wages  coming  out  of  the  property  and  pocket  of  Capt.  ..— ^* 
Shuttleworth. 

The  cause  proceeded  on  this  footing.     A  reference  was  ^^sum 
made  to  the  Registrar  and   Merchants,  who  made  a  Report  -=^^ 
accordingly ;  that  Report  was  objected  to  on  both  sides,     ^-^ 
and  came  under  the  consideration  of  the  Court  on  the  28th 
July,  1846.     It  was  referred  back  for  further  consideration 
on  the  objections  taken  by  both  parties.     A  second  Report 
was  made^   which  is  objected  to  by  Capt.  Marquis  only,  ^ 

and  I  have  to  determine  whether  the  objections  are  well  , 

founded,  or,  in  other  words^  whether,  in  my  judgment,  the 
account  is  well  taken. 

This  is  a  general  view  of  the  case ;  but  I  must  now  ne- 
cessarily descend  to  particulars.  The  first  Report  found  a 
balance  of  £852.  3s.  lOd.  to  be  due  to  Capt.  Marquis.  The 
second  Report  found  a  balance  of  £654. 4s.  Id.  to  be  due  to 
Mr.  Shuttleworth.  The  difference  between  the  two  Reports 
arose  from  this — that,  in  the  first  Report,  the  mortgage  and 
any  loss  therefrom  were  wholly  excluded.  In  the  second 
Report  they  were  included.  In  all  other  respects*  the  Re- 
gistrar and  Merchants  adhered  to  their   original  Report. 

*  4  Notes  of  Ca.  166. 
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lTii«  account,  therefore,  by  the  second  Report,  stood  thus —  Af»il  27. 
"^iaat  a  balance  was  due  to  Mr.  Shuttleworth  of  £654. 48.  Id.  i?IZL- 
*X7he  Proctor  for  Mr.  Shuttleworth  prays  that  this  Report  be 
^^<infirnied,  and  the  Proctor  for  Capt  Marquis  objects  to  the 
^KSQode  in  which  the  mortgage  account  has  been  taken^  and 
•^^so  repeats  his  objections  to  the  deduction  of  various  items 
^3f  small  importance. 

Before  I  decide  the  first  question,  I  must  observe  upon  Construction 
Hhe  agreement  entered  into  between  Capt.  Marquis  and  Mr.  ^^^^^  agree- 
ShutUeworth.  Such  agreement  is  the  whole  foundation  of 
Mr.  Shuttleworth's  demand.  It  is  admitted  that  some  agree- 
ment was  entered  into,  and  the  Court  must  inquire  how  that 
agreement  was  constituted,  then  the  effect  and  true  con- 
struction of  it,  and,  lastly,  if  the  mode  adopted  by  the 
Registrar  and  Merchants  of  taking  the  accounts  be  conform- 
able to  the  agreement,  and  also  consistent  with  law  and 
practice. 

I  must,  to  make  the  statement  intelligible,  shortly  advert 
to  the  state  of  circumstances  which  led  to  the  agreement. 
It  appears  that  this  vessel  was  the  property  of  Messrs. 
Tomlin  and  Man,  and  that,  prior  to  1842,  it  was  mortgaged 
for  a  large  sum  of  money ;  that  Mr.  Shuttleworth  undertook 
to  pay  off  the  existing  mortgage,  and  to  advance  other 
tnoneys ;  but,  for  the  precise  effect  of  this  engagement,  I 
must  look,  not  to  what  is  alleged  or  sworn,  but  to  the  mort- 
gage-deed itself,  which  is  the  sole  legal  evidence  of  the 
obligations  of  the  parties  under  it.     It  was  also  agreed  be- 
tween Mr.    Shuttleworth  and  Messrs.  Tomlin  and  Man, 
^ough  not   by   deed,   that  Capt.  Marquis  should  be  ap- 
pointed to  the  command  of  this  vessel,  then  destined  on  a 
voyage  to  the  East  Indies.      How  far  this  was  or  was  not  a 
valuable  appointment  appears  to  me  to  be  of  no  importance 
to  the  decision  of  the  questions  under  consideration.     The 
value  of  the  appointment,  be  it  more  or  less,  cannot  affect 
or  alter  the  arrangements  either  of  Mr.  Shuttleworth  with 
Messrs.  Tomlin  and  Man,  or  the  arrangement  made  be- 
tween Mr.  Shuttleworth  and  Capt.  Marquis. 

The  next  question  is,  whether  Capt.  Marquis,  to  any  and 
yihat  extent,  became  a  party  to  this  deed  of  mortgage.     By 
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Ap&jl  27.  the  term  '*  party/*  I  of  course  do  not  mean  a  party  to  the 
Repuln.  ^^^^  itselfy  because  he  was  not  so,  but  was  he  bound 
by  an  engagement  to  take  a  share  in  it— to  have  a  share 
of  the  advantages  and  bear  a  part  of  the  losses?  This 
transaction  is  between  Mr.  Shuttle  worth  and  Capt  Marquis 
only.  The  agreement,  if  there  be  any  legal  agreement,  is 
constituted  by  the  two  letters  to  which  I  shall  presently 
refer.  I  cannot  entertain  any  reasonable  doubt  that  this  is  a 
valid  agreement ;  indeed^  I  must  say  this  is  an  admitted 
point  on  both  sides,  and  the  only  question  debated  and 
argued  by  the  learned  Counsel  was  as  to  the  interpretation . 
and  construction  of  the  agreement. 

The  first  letter  is  dated  the  5th  May,  184'2  ;  it  is  written  j0=i 
by  Capt.  Marquis  to  Mr.  Shuttleworth^  and  it  is  as  fol— - 
lows  :-— 

London,  5  May,  1842. 
Dear  Sir, 

Having  left  with  you  my  Power  of  Attorney  to  act  for  me^U" 

in  my  absence,  and  also  an   order  to  sell  my  teas,  I  have  to  re- 

quest,  after  paying  the  sums  before  mentioned,  yoa  will  apply  tbe^^ 
balance  tovrards  meeting  the  sum  of  £1,500,  that  being  the  amouut:^= 
I  was  to  advance  on  the  mortgage  of  the  ship  Rqstdse,  as  agreed — 
between  us ;  and,  to  prevent  any  mistake,  it  is  understood  I  aia* 
to  receive  10  per  cent,  per  annum,  by  way  of  interest  on  the  sadd 
balance,  in  consideration  of  my  hereby  undertaking  to  bear  my 
proportionate  share  of  loss  (if  any)  that  may  arise  from  such  mort- 
gage.   I  am.  Dear  Sir,  yours  truly, 

Thos.  Marquis. 
To  Mr.  Henry  Shuttleworlh. 

Now  the  effect  of  the  letter  I  take  to  be  this :  first,  that 
Capt.  Marquis  had  agreed  to  advance  the  sum  of  £1,500  on 
the  mortgage  of  the  ship,  the  deed  of  which  is  produced  in 
these  proceedings ;  secondly^  that  Mr.  Shuttleworth  was  to 
sell  some  teas  belonging  to  Capt.  Marquis,  and,  af^r  paying 
certain  sums  (not  in  that  letter  mentioned)^  ^pply  the  ba- 
lance towards  meeting  the  sum  of  £1,500  ;  thirdly,  that  10 
per  cent,  was  to  be  the  interest  on  the  balance ;  fourthly^ 
that  this  interest  was  to  be  paid  in  consideration  of  Capt. 
Marquis  bearing  his  proportionate  share  of  the  loss,  if  any, 
which  might  arise  from  such  mortgage. 
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Upon  the  meaning  of  this  letter,  I  will  at  present  only     Apkil  St. 
^:>l)8enre,  that  I  apprehend  that,  hy  the  proposition  contained       kIZZm 
^«i  it,  the  mortgage  is  clearly  identified,    and  that  Capt. 
^farquis  must  be  bound  by  the  provisions  of  the  mortgage* 
^eed,  so  far  as  his  share  extends,  whatever  these  provisions 
^Mnay  be.     I  postpone  all  observations  as  to  the  meaning  of 
"•he  word  "  proportionate,"   on  which  the  chief  difficulty 
^irises,  until  I  have  considered  the  second  letter ;  for  the 
agreement  is  not  contained  in  one  letter,  but  in  the  two  let- 
ters taken  together. 

The  second  letter  is  dated  10th  May,  1842,  and  is  written 
by  Mr.  Shuttleworth  to  Capt.  Marquis.     I  apprehend  it  is 
quite  clear  that  this  second  letter  was  intended  to  be  an 
answer  to  that  of  the  5th  May,  and  was  also  intended  by 
Mr.  Shuttleworth  to  express  in  a  more  detailed  form  the 
agreement  he  purported  to  enter  into  with  Capt  Marquis. 
The  letter,  however,  does  refer  to  some  particulars  not  spe- 
cifically mentioned  in  the  former  letter  of  May  5th,  from 
Capt.  Marquis,  as  the  specification  of  the  teas,  and  as  to 
payment  to  Capt.  Macqueen  of  £671,  with  interest;  and  it 
contains  (for  it  is  not  necessary  to  read  the  whole)  these 
Words  :— **  The  net  proceeds  of  the  tea,  afler  deducting  for 
the  payment  of  all  such  orders  as  you  may  give  upon  me,  is 
to  go  towards  the  £1,500,  as  your  share  in  the  mortgage  of 
the  ship  Repulse,  it  being  understood  that  whatever  balance 
remains  of  yours  in  my  hands,  after  payment  of  the  above 
sums,  is  to  be  considered  as  invested  in  that  mortgage." 
Then  follow  the  words  : — **  You  taking  part  in  the  risk  or 
loss,  should  any  occur,  in  consideration  of  which,  you  are 
to  receive  interest  at  10  per  cent,  per  annum  for  all  sums 
(not  exceeding  the  £1,500)  of  money  as  may  remain  in  my 
hands,  after  payment  of  the  before-mentioned  orders." 

Now  the  question,  whether  Capt.  Marquis's  share  of  the 
loss  shall  be  computed  upon  £1,500,  or  upon  the  sum  he 
actually  advanced,  may  depend,  in  the  first  instance,  and 
must  depend,  upon  the  meaning  of  these  two  letters.  Is 
it  not  clear  that  there  was  a  direct  agreement  to  advance 
£1,500?  I  do  not  apprehend  that  any  person  who  reads 
the  two  letters  carefully  over  could  come  to  a  different  con- 
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Afkil  87.  elusion.  Suppose  nothing  had  been  said  as  to  the  teas,  and  M^ 
RemJn,  suppose  no  money  paid  by  Capt.  M arquis,  and  consequently  ^^^ 
that  he  had  not  fulfilled  the  agreement  at  all,  and  suppose  -^^^ 
a  loss  had  then  occurred  upon  the  mortgage,  I  apprehend  .E=x 
that  the  total  non*fulfilment  of  the  agreement  could  not  .^^  «< 
have  exonerated  him  from  bearing  his  share  of  the  loss ;  and  .^jl 
though  that  share  would  be  estimated  with  some  reference  ^£-^-  c 
to  the  proportion  that  £1,500  bears  to  the  whole  mortgage,  .v^^^ 
how  it  would  be  estimated,  or  at  what  precise  amount,  is  by^^y^f 
no  means  so  clear. 

I  am  aware  that,  in  certain  respects,  a  different  view,  butz^*  ^t 
not,  I  think,  essentially  different,  has  been  taken  of  these^^^c 
letters,  and  no  doubt  it  is  possible  to  contend  that,  althongk^rS 
£1,500  was  the  sum  named,  yet  that  it  was  stated  only  \ 
negative  a  right  to  advance  more,  and  that  payment  was  \ 

be  derived  from  the  balance  of  the  teas  only,  and  the  in— 

terest  of  10  per  cent,  and  risk  were  to  be  confined  to  tht       *" 
amount  of  such  balance.     That  was  the  argument  of  the — 
learned  Counsel  for  Capt.  Marquis.     Now  it  may  be  well  to- 
consider  the  consequences  of  both  constructions.     In  th^r 
first  case,  if  there  be  a  positive  agreement  to   advance 
£1,500,  Mr.  Shuttleworth  would  be  entitled  to  demand  and  ^ 

have  payment  of  that  money,  and  that  Capt.  Marquis  should  t^ 

bear  a  loss  in  some  way  (I  do  not  say  in  what)  in  the  pro- 
portion that  £1,500  bears  to  the  whole  mortgage  ;  and  Capt 
Marquis  could  not  divest  himself  of  this  responsibflity  by 
not  paying  what  he  had  undertaken  to  pay.  In  the  second 
case,  the  agreement  would  in  effect  be  of  a  totally  different 
nature ;  it  would  not  be  an  agreement  to  advance  £1,500 
at  all,  but  to  advance  so  much  of  the  balance  of  the  teas, 
more  or  less,  not  exceeding  £1,500,  and  to  bear  the  loss  in 
the  proportion  that  the  sum  paid  bore  to  the  whole  mort- 
gage. I  confess  I  cannot  extract  this  meaning  from  the  let- 
ters. I  think  there  is  an  absolute  stipulation  to  advance 
£1,500,  though,  very  probably,  the  expectation  of  the  par- 
ties, but  not  the  expressed  agreement,  was,  that  the  balance 
arising  from  the  teas  should  be  the  only  fund  for  payment, 
that  being  supposed  at  the  time  to  be  an  adequate  fund. 
There  is  another  way  of  construing  the  two  letters,  namely, 
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^^liat  the  agreement  was  to  advance  £1,600^  but  that  the  losa     Apkil  27. 
should  be  only  in  proportion  to  the  sum  advanced,  as  inter-       nZI^ 
^38t  at  10  per  cent,  should  only  be  paid  on  the  sum  actually 
advanced.     But  this  in  efTect  would  be  only  to  put  the  for- 
:vner  proposition  in  another  shape,  and  to  say  that  there  was 
:bo  stipulation  to  advance  a  sum  of  £1,500  at  all.     In  fact, 
such  a  construction  would  annihilate  the  stipulation  for  the 
advance  of  £1,500,  and  would,  I  must  think,  violate  the 
express  terms  of  the  letters  themselves ;  and  if  I  find,  as  I 
believe  I  do,  one  clear  stipulation,  I  must,  I  conceive,  in  a 
case  of  doubt,  construe  the  doubtful  part  so  as  not  to  destroy 
what  is  dear.    It  is  to  be  observed  that  both  letters  speak  of 
the  balance  arising  from  the  sale  of  the  teas  being  <<  applied 
towards  meeting  the  sum  of  £1,500" — these  are  the  very 
words  of  the  first  letter.     The  second  letter  does  not  difier 
from  the  other:  <<  is  to  go  towards  the  £1,500/'  are  the 
terms  used  in  the  second  letter.     Had  the  parties  intended 
that  the  balance  should  be  the  whole  sum  invested,  pro- 
vided it  did  not  exceed  £1^500,  they  ought  to  have  said  so ; 
but  they  have  not:  quod  voluere  nan  dixere*    1  am  well 
aware  that  it  is  very  difficult  to  put  with  confidence  precise 
meanings  on  agreements  so  loosely  worded;  but  if  parties 
will  so  negligently  conduct  their  own  affairs  as  to  leave  such 
matters  in  doubt,  they  must  submit  to  the  consequences ; 
and  I  regret  to  observe  the  extreme,  and  I  may  say  extraordi- 
nary, carelessness  with  which  both  parties  express  themselves. 
In  the  one  letter  it  is  called  "  proportionate  share  of  loss :" 
proportionate  to  what  ?     In  the  other  letter,  "  part  in  the 
risk  or  loss,"  without  the  slightest  specification  as  to  what  is 
meant  in  the  first  letter  by  "  proportionate  share,"  or  in  the 
other  by  "  part  in  the  risk  or  loss." 

I  agree  with  the  Registrar  and  Merchants,  and  am  very  Conclusion, 
clearly  of  opinion,  that  the  letters  do  contain  an  agreement 
to  advance  £1,500,  and  that  agreement  has  been  violated 
by  the  advance  of  a  less  sum  of  money ;  but  I  think  it  does 
not,  therefore,  follow  that,  in  an  account  between  Capt. 
Marquis  and  Mr.  Shuttleworth,  I  can  confirm  the  Report, 
computing  the  loss  in  the  proportion  that  £1,500  bears  to 
£5,000,  and  not  as  £804. 10s.  5d.  (the  sum  actually  ad- 
VOL.  V.  3  a 
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vanced)  bears  to  £5,000 ;  and  for  the  reasons  I  am  about  to 
state.  I  apprehend  that  the  question  of  ivhat  loss  Mr.  Shut- 
tleworth  has  sustained  by  the  breach  of  the  agreement  is  not 
matter  of  account  at  all^  but  a  question  of  unliquidated 
damages,  which  cannot  be  made  matter  of  account,  and  the 
amount  of  which  a  Jury  alone  can  ascertain.  For  though  it 
is  true  a  Jury,  in  estimating  the  damages,  may  adopt  the 
Report  of  the  Registrar  and  Merchants  (they  may  or  may 
not),  I  have  no  power  to  do  so,  and  I  am  not  aware  that  the 
Court  of  Chancery  has  the  power  to  estimate  itself  unliqui- 
dated damages. 

I  feel  myself,  therefore,  compelled  to  come  to  the  conclu- 
sion^ that  in  this  respect  I  must  alter  the  Report^  not  because 
I  differ  from  the  Registrar  and  Merchants  in  the  construc- 
tion they  have  put  upon  the  letters,  but  because  I  am  of 
opinion  that  the  amount  of  the  loss  must  be  computed, 
as  unliquidated  damages,  by  another  tribunal.  For  these 
reasons,  I  consider  that  the  Report  must  be  altered,  and  I 
direct  that  the  loss  be  taken  on  the  sum  of  £804. 10s.  5d.,  in 
the  proportion  that  sum  bears  to  £5,000,  and  not  as  £1,500 
bears  to  £5,000. 

The  next  point  of  the  case  is,  whether  the  £2,000  advanced 
by  Mr.  Shuttleworth  to  pay  for  the  provisions  of  the  ship 
is  to  be  considered  as  a  payment  made  under  the  mortgage- 
deed.  I  will  first  observe  that  from  the  letters  it  appears 
that  the  mortgage-deed  of  the  4th  May  (for  the  letters  refer 
to  it)  was  the  mortgage-deed  referred  to,  and  I  am  of  opinion 
that,  whatever  may  be  the  contents  of  that  deed,  both  par- 
ties are  bound  thereby.  It  may  be  that  neither  party  defocio 
read  the  deed,  or  was  cognizant  of  its  contents ;  but  having 
referred  to  it  in  letters  constituting  an  agreement,  it  must 
be  binding  upon  them.  That  deed  provides  for  the  advance 
of  any  sum  of  money,  not  exceeding  £10,000,  and  amongst 
other  purposes  specially  points  out  advances  to  be  made  by 
Mr.  Shuttleworth  for  the  provisions,  stores,  and  outfit  of  the 
ship.  Now  it  is  not  denied  that  £2,000  was  advanced  for 
such  purpose,  and  therefore  I  think  must  be  considered  as 
advanced  on  account  of  the  mortgage,  and  a  loss  incidental 
to  it  and  under  it. 
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These  considerations  alone^   independent  of   all  others^     April  27. 
would  lead  my  mind  to,  and  justify,  the  conclusion  to  which       jiepube, 
I  have  come.     But  the  letter  of  May  10th  puts  the  matter 
out  of  all  question,  for  it  proves  not  only  that  Capt.  Mar- 
quis, through  the  medium  of  that  letter  alone  (as  well  as  in 
other  ways),  knew  that  this  jE2,000  was  to  form  a  payment 
under  the  mortgage,  but  that  it  was  to  be  paid  out  of  the 
joint  proceeds.     I  do  not  advert  to  the  affidavits,  but  to  the 
agreement  itself:  '*  You  will  understand  that  the  first  sum 
of  money  you  may  receive  on  the  ship's  account  is  to  be 
remitted  to  me,  it  being  the  agreement  between  myself  and 
Capt.  Tomlin,  that  £2,000,  with  the  amount  of  insurances, 
Slc.9  shall  be  paid  off  as  early  as  possible,  and  only  the  sum 
of  £5,000  remain  on  mortgage,  that  being  the  extent  origi- 
nally agreed  upon  :  the  mortgage  extends  to  the  freight,  as 
i^ell  as  on  the  ship."     Now  it  is  quite  clear  that  Capt.  Mar- 
<^ui8  entered  into  this  part  of  the  agreement  with  his  eyes 
open,  and  was  aware  that  Mr.  Shuttle  worth  had  advanced 
^his  £2,000  under  the  mortgage,  and  that  it  was  to  be  paid 
xip  in  the  first  instance;  and  if  not,  the  loss  was  incidental  to 
'^he  mortgage  and  covered  by  the  mortgage,  and  no  doubt 
<!}apt.  Marquis  assented  to  this  letter :  so  that  he  has  noty 
either  in  law  or  equity,  the  slightest  claim  to  be  exonerated 
irom  bearing  a  share  in  this  loss  of  the  £2,000.     I,  there- 
fore, adhere  to  the  Report  of  the  Registrar  and  Merchants 
with  respect  to  this  item. 

I  now  proceed  to  dispose  of  what  I  may  call  three  sets  of 
items  objected  to,  and  the  solution  of  the  questions  which 
arise  upon  those  items  mainly  depends  upon  the  agreement 
entered  into  between  Messrs.  Tomlin  and  Man  and  Capt. 
Marquis,  on  the  2nd  May,  as  to  his  having  the  command 
of  the  vessel,  and  that  agreement,  where  it  is  particular, 
roust  govern  the  claims  of  Capt.  Marquis  against  the  ship 
for  his  privilege  and  emoluments.  Of  course  Capt.  Mar- 
quis cannot  be  entitled,  as  against  Mr.  Shuttleworth,  in  this 
matter,  to  any  more  consideration  than  against  Messrs. 
Tomlin  and  Man,  if  they  had  remained  solvent.  Now  the 
Registrar  and  Merchants  have  disallowed  a  charge  made  by 
Capt.  Marquis,  on  what  is  called  his  privilege  account,  of 
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Apbil  87.  £117.  lOs.  2d.j  from  Bombay  to  China,  which  they  consideE 
Rmube  ^°  overcharge.  I  understand  the  facts  to  be  these.  Capt 
Marquis  did  not  himself,  for  the  purpose  of  carrying  on  a 
private  adventure*  employ  any  part  of  the  privilege  tonnage 
allowed  by  the  agreement,  but  the  whole  tonnage  was  appro- 
priated to  the  ship's  account  The  agreement  as  to  the  pri- 
vilege tonnage  is  this :  <<  Forty  tons  of  privilege  freight,  free 
all  round,  and  iii  cas6  of  the  ship  being  chartered  by 
Government  or  otherwise^  the  same  rate  per  ton  to  be 
allowed  to  Capt.  Milrquis  for  his  tonnage  as  may  be  paid  by 
the  charterers,  or  a  sum  equal  to  that  which  it  would  have 
produced  hud  he  retained  it."  That  is,  there  was  to  be 
allowed  to  the  mastiir  so  much  room  on  board  the  ship  for 
the  purpose  of  loading  his  own  catgo,  in  any  private  adven- 
ture in  which  he  might  think  fit  to  engage ;  and  if  he  did 
not  think  fit  to  avail  himself  of  any  of  it,  and  the  tonnage 
went  to  the  account  of  the  ship,  he  should  be  at  liberty  to 
claim  a  certaih  sum  of  mohey  in  proportion.  I  apprehend 
the  propoHion  to  be  this : — the  proportion  which  forty  tons 
bore  to  the  whole  tonnage  of  the  ship,  whatever  it  might  be. 
These  are  the  words :  ''  Forty  toh*  of  privilege  freights  free 
all  round,  and  in  case  of  the  shif)  being  chartered  by 
Government  or  othelrwise,  the  saine  rate  per  ton  to  be 
allowed  to  Cupt.  Marquis  for  his  tonnage  as  may  be  paid  by 
the  charterers,  or  a  sum  equill  to  that  which  it  would  have 
produced  had  he  retained  it."  These  are  not  very  clear 
expressions;  but  the  nleaning  I  understand  to  be  this :  If 
you  do  not  avail  yourself  of  your  {ndvilege,  and  the  whole 
of  it  is  employed  dn  the  account  of  the  ship,  you  are  to  be 
paid  such  a  sum  of  money  as  the  proportion  of  forty  tons 
bears  to  the  whole  tonnage  of  the  ship.  In  the  present  case, 
the  tonnage  of  the  ship  was  1,600  tons,  and,  according  to 
this  principle,  the  claim  of  Capt.  Marquis  would  be  accord- 
ing to  the  proportidh  which  40  bears  to  1,600.  The 
Registrar  and  Merchants  have  reported  that  Capt.  Marquis 
is  entitled  only  to  a  proportionate  part  of  the  freight, 
according  to  the  terms  of  ihe  letter ;  whereas,  Capt.  Mar- 
quis contends,  as  I  understand,  that  he  is  entitled  to  be 
paid  not  in  proportion  to  the  whole  freight,  but  in  pro|>or- 
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tion  to  a  part  Which  bears  a  higher  rate.     There  nlay  possi-     Apeil  27. 

bly  be  sonie  ambiguity  in  this  part  of  the  agreettient ;  but,       »Z!]&» 

without  evidence  that  any  injustice  has  been  wrought  to 

Capt.  Marquis  by  the  Report,  I  cannot  overrule  it.    I  am 

not  satisfied  that  it  is  founded  upon  an  erroneous  principle ; 

on  the  contrary,  I  think  that  the  true  meaning  is,  that  the 

two  expressions  are  synonymous. 

The  next  item  is  a  sum  of  £114.  2s.,  commission  charged 
on  freight  from  Calcutta  to  England,  which  is  claimed 
under  the  following  passage  in  the  agreement  between  Capt. 
Marquis  and  Mr.  Tomlin :  "  And  should  the  ship  return 
direct  from  India,  Capt  Matquis  to  be  allowed  2}  per 
cent,  commission  on  freight" 

Now  the  vessel  sailed  originally  from  a  port  in  England, 
and  did  not  return  direct  to  Englatid,  but  circuitously,  going 
to  China.  The  claim  of  C^pt.  Marquis  could  arise  only  in 
the  event  of  the  vessel's  returning  direct  to  England,  and  it 
is  an  admitted  fact  that  there  was  an  intermediate  yoyttge. 
It  is  wholly  impossible,  therefore^  to  admit  this  charge,  and 
I  adhere  without  hesitation  to  the  Report  of  the  Registrar 
and  Merchants,  who  have  disallowed  it 

There  is  oiie  more  objectiott.  The  Registrar  and  Mer- 
chanto  have  disallowed  £220,  and  allowed  £181.  17s.  6d., 
tinder  the  head  of  *<  Travelling  expenses  at  the  Cape  on 
Ixittomry,  and  expenses  on  shore  in  India,  China,  &c.*' 
These  expenses,  I  apprehend,  cannot  be  governed  by  any 
thing  I  find  in  the  agreement,  saving  so  far  as  the  following 
words  can  be  considered  as  applicable  :  "  Capt.  Marquis  to 
be  allowed  his  customary  expenses  in  port;"  in  other  words, 
he  is  to  be  allowed  his  customary  expenses  ;  but  as  to  what 
those  customary  expenses  are,  the  agreement  is  utterly 
silent  I  have  no  evidence  before  me  that  the  Report  is 
erroneous,  or  that  the  charges  have  not  been  properly  dis- 
allowed. I  cannot  enter  into  the  items  charged  by  Capt. 
Marquis  and  disallowed  by  the  Registrar  and  Merchants  ; 
but  I  must  say  that  the  allowances  appear  to  be  made  on  a 
most  liberal  scale,  and  I  have  no  hesitation  in  pronouncing 
against  this  objection  made  by  Capt  Marquis. 

The  result  then  is  this :  in  one  respect,  and  in  one  only  Final  result. 
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(though  that  is  a  very  important  one),  I  must  alter  the 
Report.  In  all  other  respects,  I  confirm  it.  I  shall  not 
refer  it  back,  not  wishing  to  put  the  parties  to  more  delay 
and  expense.  I  shall  alter  the  Report  in  the  following 
manner.  It  appears  the  loss,  according  to  the  Second  Re- 
port, amounts  to  £7,905.  9s.  3d.  I  conceive  this  loss  must 
be  borne  in  the  following  way :  Mr.  Shuttleworth  must  bear 
his  loss  in  the  proportion  that  £4,195.  98.  7d.  bears  to  the 
whole  amount  of  £5,000,  and  Capt.  Marquis  must  bear  his 
loss  as  £804. 10s.  5d.,  the  amount  he  actually  advanced, 
bears  to  the  £5,000.  The  consequence  will  be,  that  Mr. 
Shuttleworth's  loss  will  be  £6,633.  9s.  7d.,  and  Capt.  Mar- 
quis's £1,271.  198.  8d.  But  to  make  it  clear,  I  will  shew 
how  the  account  stands. 

The  Report  states  that  there  was  due  to  Capt.  Marquis 
for  wages,  &c.,  £852.  38.  lOd.  Then  he  advanced  the 
amount  of  the  balance  of  the  sale  of  the  teas,  which,  with 
interest  at  ten  per  cent,  (which  he  was  entitled  to  under  the 
agreement),  amounts  to  £865.  4s.  7d.;  making  together 
£1,717.  88.  5d.  From  this  must  be  deducted  his  loss,  in  the 
proportion  which  £804  bears  to  £4,195,  or  £1,271. 19s.  8d., 
and  the  result  will  be,  that  there  is  due  to  Capt.  Marquis 
£445.  8s.  9d. 

I  now  come  to  the  question  of  costs,  and,  looking  at  the 
proceedings  which  have  been  had  in  this  case,  I  am  anxious 
to  find  some  legal  principle  upon  which  I  could  dispose  of 
the  question  of  costs  in  so  complicated  a  case.  The  general 
principle  is,  that  whoever  succeeds  shall  receive  his  costs 
from  the  other  party.  Costs  are  not  given  in  the  shape  of  a 
penalty,  as  a  matter  of  punishment,  but  as  an  indemnifica- 
tion to  the  party  who  succeeds  in  the  suit, — because  he  is 
right  and  the  other  in  error,  and  the  party  who  has  sus- 
tained wrong  ought  not  to  be  subjected  to  expense  in  seek- 
ing a  remedy.  That  is  the  true  principle  upon  which  costs 
are  given.  But  here  the  parties  are  sometimes  right  and 
sometimes  wrong,  and  if  I  were  to  deal  with  the  costs  upon 
the  general  principle,  I  might  do  injustice.  Therefore,  I 
ought  to  apportion  the  costs  of  the  different  hearings  ac- 
cording to  the  principle  I  have  laid   down,   namely,  the 
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principle  of  success,  as  far  as  it  is  applicable  to  the  circum- 
stances. 

At  the  first  hearing  of  the  case,  Mr.  Shuttleworth  objected 
to  Capt.  Marquis  being  entitled  to  sue  the  ship  on  account 
of  his  wages.  I  was  of  opinion  that  Mr.  Shuttleworth  was 
wrong,  and  pronounced  against  the  validity  of  that  objec- 
tion, and  the  costs  of  the  first  hearing  I  am  of  opinion  Mr. 
Shuttleworth  must  pay.  At  the  second  hearing,  the  first 
Report  was  objected  to  by  both  parties.  Mr.  Shuttleworth 
objected  to  this  Report  that  the  accounts  between  himself 
and  Capt.  Marquis,  as  co-mortgagees  of  the  ship,  had  been 
lefl  out  of  consideration,  and  Capt.  Marquis  objected  to  the 
omission  of  certain  items ;  I  thought  that  Mr.  Shuttleworth 
was  right  and  Capt.  Marquis  wrong ;  and,  therefore,  I  give 
Mr.  Shuttleworth  the  costs  of  that  hearing.  With  regard  to 
the  present  decision,  upon  the  second  Report,  it  is  substan- 
tially in  favour  of  Capt.  Marquis,  and  I  think  that  he  is 
entitled  to  the  costs  of  this  hearing. 

One  matter  still  remains.     Capt.  Marquis,  in  all  ordinary 
^circumstances,  would  be  entitled  to  pray  at  the  hands  of  the 
Court  a  Monition  (as  bail  has  been  given)  for  the  payment  of 
^he  amount  of  money  which  I  have  pronounced  due  to  him 
^nder  the  accounts.     But  I  must  not  lose  sight  of  the  fact, 
'^hat  an  action  may  be  brought  upon  the  breach  of  the  agree- 
xaent  for  unliquidated  damages,  because  I  think  Mr.  Shuttle- 
iKTorth  right  in  substance,  though  wrong  in  form.    Being  so, 
I  shall  adopt  the  course  pursued  by  my  predecessor.  Lord 
Stowell,  in  a  case  similar  not  in  circumstances,  but  in  prin- 
ciple, and  I  shall  not  allow  the  Monition  to  issue  for  one 
month,  giving  Mr.  Shuttleworth  that  time  to  decide  whe- 
ther he  will  bring  his  action,  and  if  he  does  not  at  the  end  of 
one  month,  I  shall  grant  the  Monition.     [The  Proctor  for 
Mr.  Shuttle fvorth. — Mr.  Shuttleworth  is  in  India :  it  is  quite 
impossible  to  communicate  with  him  in  that  time.]]     I  can- 
not give  longer  time ;  there  would  be  no  end  to  the  case. 


Apbil  27. 
RepuUe. 


Frocton  i—Coote,  for  Capt.  Marquis;    GUnnie,  for  Mr.  Shuttle- 
worth. 
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BrdSeu.  May  6. 

Collision,—      Thh  "  Qeorqk."— Cause,  by  Act  on  PetUum.—Thi^  was 

on    the    star-  ^  cause  of  damage  by  collision  promoted  by  the  owners  of 

board  tack, with  the  schooner   Globe   against  the    George,     The    accident. 

pointo"free,'at  occurred  about  half-past  six  o'clock,  p.m.,  on  the  18th  of 

night,  descries  December,  1846.   The  Globe  had  left  Stockton-on-Tees  that: 

Sah«d,dSIlI.*  ^^y^  coal-laden,  bound  for  Topsham,    and  when  off  the= 

hauled,  on  the  Whitby  Light,  discerned  the  George,  in  ballast,  from  Shore- 

anDiwdiiiw^    ham  to  Hartlepool,  on  her  leeward  bow,  according  to  her 

but  80  far  to  account,  distant  a  quarter  of  a  mile.   The  wind  was  W.S.W.,. 

beUeving*  if  *B  ^^'®®  points  free  for  the  Globe,  which  was  on  the  starboard, 

kept  her  course  the  George  on  the  larboard  tack.    The  master  of  the  Globcn 

^^^STdwir  ^she  considering  that  the  vessels  would  go  free,  kept  his  course. 

did   not  'give  but,  soon  discovering  that  the  George  was  coming  stem  on,  he 

B*^  rtS^T"  *^*^®^  ^®  helm  a^ weather ;  before  it  could  take  effect,  the 

helm),  and  the  collision  occurred,  and  the  Globe  was  cut  nearly  through. 

Teasels     came  Qn  the  part  of  the  Georse  it  was  alleged  that,  when  she  first 

m  collision:—  ,        ,    F\      ^,  ,       .     ^        ,  7. 

Held   that   A  descried  the  Globe,  the  vessels  were  approadiing  each  other 

]K?  Nh'*"^  stem  on,  and,  being  on  the  larboard  tack,  she  obeyed  the 

Trinity  Rule,  and  ported  her  helm. 

The  Court  was  assisted  by  Trinity  Masters.* 

Addams  and  Twiu,  Drs«,  for  the  Globe ;  Sir  J.  Dodson, 

Q.A«^  and  Bay  ford,  Dr.,  for  the  George. 

Summing  ur.  Dr.  LusHiNGTON  {addressing  the  Trinity  Masters),  — 
It  is  necessary  that  I  should  request  your  opinion  upon  two 
distinct  points.  With  regard  to  the  facts  of  the  case,  it 
appears  to  me  that  there  are  not  many  matters  upon  which 
the  evidence  really  differs.  The  questions  of  fact  upon 
which  there  is  discordant  evidence  are,  first,  whether  the 
vessels  were  approaching  stem  on,  or  the  George  was  con- 
siderably to  the  windward  of  the  Globe;  secondly,  what  was 
the  description  of  the  night — whether  very  dark  and  hazy, 
or  of  an  ordinary  kind ;  thirdly,  in  what  manner  the  two 
vessels  actually  came  into  contact.  How  far  these  questions 
may  be  of  importance  in  guiding  your  opinion  to  enable  us 

*  Captain  Hayman  and  Captain  Farquharson. 
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come  to  a  right  conclusion  on  the  case^  will  be  for  dis-       Mat  6. 
ssion  presently. 

Xhere  are  some  very  important  facts  admitted  on  all 
ii&9,  and  I  will  first  call  your  attention  to  what  is  stated  in 
tiialf  of  the  GlobCy  and  with  a  view  of  at  once  putting  to 
na  these  questions, — whether,  if  all  be  true  which  the 
Co6e  states,  she  conducted  herself  according  to  the  proper 
lies  of  navigation.  According  to  the  statement  of  the  case  of  the 
faAe,  she  was  proceeding  from  Stockton-on-Tees  to  Top-  CMt. 
mKBO,  pursuing  her  course  S.  E.  by  S.,  with  the  wind 
KJB»W.f  three  points  free.  She  was  on  the  starboard  tack, 
idl  aaw  a  light  from  the  vessel  approaching  her,  three 
rints  upon  the  lee  bow.  She  states  that,  at  that  time,  the 
btance  between  the  two  vessels  was  a  quarter  of  a  mile. 
"hat  being  the  state  of  the  facts,  what  did  she  do,  accord- 
1^  to  her  own  statement?  Nothing.  The  first  question 
dbidi  arises  with  respect  to  the  conduct  of  the  &obe  is, 
wswing  seen  the  vessel  approaching,  whether,  having  the 
rind  three  points  free,  she  ought  not  to  have  given  way, 
Bid  thus  avoided  the  chance  of  collision  ?  The  answer  on 
lie  part  of  the  Globe  is  this :  **  We  kept  our  course  because 
re  saw  that  the  other  vessel  was  so  far  to  windward  of  us, 
hat  if  such  vessel  had  kept  her  course,  we  should  have  gone 
ft  least  100  fathoms  free."  That  might  bring  us  to  this 
sensideration — one  that  has  often  occurred  in  this  Court — 
lamely,  when  two  vessels  are  approaching  each  other  at 
lights  when  it  is  almost  impossible  to  decide  with  absolute 
NMtauity,  if  they  keep  their  respective  courses,  whether  a 
adlision  will  take  place  or  not,  is  it  not  the  duty  of  a  vessel 
to  take  every  possible  precaution  to  avoid  a  collision,  and 
not  to  trust  to  the  mere  chance,  that,  if  they  keep  their 
respective  courses,  they  will  go  clear  f  The  first  question 
irlll  be,  whether  the  Globe,  seeing  a  vessel  approaching, 
9ught  not  to  have  ported  her  helm  and  given  way.  But 
there  is  another  circumstance.  The  master  says^  being  satis* 
Bed  that  the  two  vessels  would  pass,  he  directed  his  atten- 
tion to  the  vessel  ahead.  You  will  consider  whether  that 
was  a  prudent  mode  of  acting,  when  he  saw  the  vessel  was 

VOL.  v.  S  B 
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Mat  6.       approaching.    He  then  finds  the  George  is  approaching,  and 
Q  what  does  he  do  ?    He  puts  his  helm  hard-a- weather. 

The  first  question  I  shall  have  to  ask  you  is,  whether  you 
think  that,  in  the  two  particulars  to  which  I  have  called 
your  attention,— doing  nothing  in  the  first  instance^  and  then 
putting  the  helm  hard-a-weather, — ^he  was  right.  You  will 
recollect  that  they  were  a  quarter  of  a  mile  distant,  and  no 
more,  when  the  vessels  were  approaching. 
Defence.  Now,  let  us  consider  the  defence  on  the  part  of  the  George, 

She  was  close-hauled  on  the  larboard  tack :  I  wish  to  call 
your  attention  particularly  to  this.  It  is  said  that,  being  on 
this  tack,  she  ought  to  have  kept  her  course,  and  the  other 
vessel,  steering  S.E.  by  S.,  having  the  wind  free,  ought  to 
have  got  out  of  the  way.  That  is  the  way  it  is  put  by  the 
Counsel  for  the  George.  Now,  I  take  it  to  be  quite  true, 
that  where  a  vessel  has  the  wind  free,  and  another  not  free, 
on  whatever  tacks  the  vessels  are,  the  one  that  has  the  wind 
free  ought  to  give  way,  and  the  vessel  with  the  wind  not 
free  ought  to  keep  her  course.  But  when  you  laid  down 
such  a  Rule  as  that,  it  had  reference  to  different  circum- 
stances firom  those  now  before  us.  When  two  vessels  are 
approaching  each  other — I  do  not  care  on  which  tack  they 
may  be— the  one  that  has  the  wind  free  ought  to  give  way, 
and  the  other  ought  not  to  alter  her  course  to  avoid  danger 
on  either  side.  That  was  the  case  that  occurred  the  other 
day.*  Nothing,  I  repeat,  would  be  more  mischievous  than 
for  a  vessel,  which  ought  to  keep  her  course,  to  suppose 
that  the  other  vessel  would  not  do  her  duty,  and  therefore 
alter  her  course.  This  would  lead  to  all  sorts  of  mischief. 
But  the  question  in  the  present  case  is,  whether,  when  two 
vessels  are  meeting  at  night,  and  it  is  impossible  to  ascer- 
tain whether  the  other  vessel  is  close-hauled  or  not,  the 
vessel  on  the  larboard  tack,  close-hauled,  ought  not  to  port 
her  helm,  as  well  as  the  vessel  on  the  starboard  tack :  being 
dark,  the  Trinity  Rules  do  not  apply,  inasmuch  as  it  would 
be  impossible  so  distinctly  to  make  out  a  vessel's  course  as 

*  7^  «  Tettr  ante,  p.  276. 
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coald  be  done  in  broad  daylight.     That  is  a  difficult  ques*       Mat  6. 
tion  for  decision.  qZtm 

Now  the  facts  are,  the  George,  in  ballast,  discovered  the 
Globe,  a  laden  vessel,  in  the  first  instance,  and  she  imme- 
diately hoisted  a  light,  afler  which  she  went  on  to  do 
various  acts  with  which  you  are  best  acquainted.  The 
question  I  have  to  put  to  you  is  this :  are  you  of  opinion 
that  the  Globe  was  to  blame,  or  that  the  George  was  to 
blame  ?  I  have  said  nothing  about  the  weather,  because  it 
appears  to  me  that  it  is  not  necessary  to  discuss  either  that 
question  or  the  precise  mode  of  contact. 

Captain  Hayman:  My  brother  and  myself  are  decidedly  Opixion. 
of  opinion  that  the  Globe  was  wrong.  The  Gkbe,  seeing 
the  vessel  ahead,  or  nearly  so,  even  if  she  had  only  two 
points  of  the  wind  free,  ought  to  have  put  her  helm  a-port. 
The  master  of  the  George  acted  right.  He  kept  a  vigilant 
and  good  look-out,  and  directly  he  observed  the  Globe 
ahead,  he  squared  his  yards  and  kept  away  before  the  wind. 

PsB  Curiam. — I  dismiss  this  action  with  costs.  JooaMSMT. 

Proctors  i—F,  Clar/uon,  for  the  Globe ;  Coote,  for  the  George* 


The  "  Stadacona." — Cause,  by  Act  on  Petition. — In  this     CollisioiL  — 

case,  likewise  a  case  of  collision,  the  Isabella,  laden  with  ^^^Trutei  "5 

lead  and  cork,    from   Portugal,   bound   to   London,    was  iia?igatioii     to 

coming  up  the  Channel,  when,  about  two  o'clock  in  the  SordoSff^soTn 

morning  of  31st  March,  nine  leagues  S.W.  of  the  Lizard,  sufficient  time, 

she  came  in  collision  with  the  Stadacona,  an  Austrian  vessel,  ^f  *^^  responsi- 

_      J  Die  for  tne  da- 

in  ballast,  commg  down  channel,  bound  from  London  to  mage  caused  by 

Limerick.    According  to  the  Isabella,  the  wind  was  S.S.E.,  the  .consequent 

„,,  ,  lit  *  ^  colhsion. 

her  course  £.,  and  she  was  on  the  starboard  tack,  one  pomt 

free,  going  two  knots  an  hour.     On  the  part  of  the  Stada- 

cona,  the  wind  was  represented  to  have  been  S.S.W.;  and 

she  was  stated  to  have  been  close-hauled  on  the  larboard 

tack. 

The  Court  was  assisted  by  the  same  Trinity  Masters. 

Haggard  and  Jenner,  Drs.,  for  the  Isabella;  Addams  and 
Bay  ford,  Drs.,  for  the  Austrian  vessel. 
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Mat  6.  Diu  LusHiNOTON  (addressing  the  Tfimty  Masters).  — 

Stadaetma.  G^^^^^^^'  ^^  appears  to  me  that,  though  reference  ha^ 
been  n>adej  in  ^e  course  of  the  Argument,  to  the  case 
decided  this  morning,  there  is  not  the  slightest  resemblance 
between  the  two  cases  in  any  respect  whatever.  In  the 
former  casci  all  the  material  facts  were  agreed  to,  and  the 
question  was,  what  was  the  proper  course  which  ought  to 
have  been  pursued,  according  to  the  rules  of  good  seaman- 
ship ?  In  the  present  case,  one  of  the  most  material  facts 
—the  quarter  from  which  the  wind  blew— is  directly  in 
contest,  and  the  evidence  is  contradictory,  there  bdng 
affidavits  on  both  sides.  You  will  have  to  make  up  your 
minds,  first,  as  to  whether  it  is  necessary  to  decide  from  what 
quarter  the  wind  did  blow ;  and,  secondly,  what  was  done 
by  both  vessels.  Let  me  briefly  state  the  fiiicts. 
The  fiicts.  According  to  the  IsabeUof  she  was  laden  with  lead  and 

cork,  coming  up  the  Channel,  on  the  starboard  tack,  the 
wind  being  S.S.E.,  and  the  course  £.,  going  two  knots  an 
hour,  with  the  wind  one  point  free.  The  Stadacana  was 
coming  down,  on  the  larboard  tack,  and  the  Isabella^  as 
soon  as  she  discovered  her,  shewed  a  light  a-head  :  she  did 
nothing  else,  but  kept  her  course,  according  to  her  state- 
ment, and  was  struck  on  the  starboard  bow.  The  first 
point  for  your  consideration  will  be — supposing  the  circum- 
stances true — whether  she  was  right  in  keq>ing  her  course. 
She  certainly  did  right  in  shewing  a  light. 

On  the  part  of  the  Stadacona,  the  first  and  most  im- 
portant difference  between  the  two  statements  is  as  to  the 
wind.  On  the  part  of  the  Stadacona  it  is  stated  to  have 
blown  from  the  S.S.W. ;  on  the  part  of  the  Isabella  from 
the  S.S.E.,  being  a  difference  of  several  points.  The  Sia- 
daoona  states  that  she  was  an  empty  ship,  proceeding  to 
Limerick  to  take  emigrants  on  board — that  she  was  close- 
hauled,  on  the  larboard  tack.  I  looked  to  see  what  course 
she  was  steering,  and  I  do  not  find  that  there  is  any  direct 
averment.  Whether  it  is  important  or  not  we  will  here- 
after decide.  This  is  the  statement  generally  :  that  at  mid- 
night, on  the  80th,  the  wind  blew  strong  from  the  S., 
varying  from  S.  to  S.S.W.,    whereupon  the  vessel   was 
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steered  a  course  to  the  W.  under  topsails,  courses,  and  Mat  6. 
topj^allant  sails;  that,  the  night  being  hazy,  a  careful 
watch  was  kept  on  deck ;  that,  shortly  after  one  o'dock  on 
the  31st,  the  ship's  jib  was  set,  at  which  time  no  vessel 
whatever  was  in  sight.  At  half-past  one  o'clock,  the  Sta- 
daconot  being  about  nine  leagues  to  the  S.  and  W.  of  the 
Lisard,  was  still  steering  in  the  same  course  as  on  the  pre* 
ceding  night,  hauled  by  the  wind  on  the  larboard  tack :  it 
must  have  been  so,  but  there  is  no  precise  statement  in 
wcHds  of  the  course  she  was  steering.  According  to  her 
statement,  she  observed  the  IsabeUa  one  point  on  die  lar- 
board bow.  She  then  ported  her  helm,  and  called  to  the 
IsabeUa  to  do  so,  but  she  kept  closer  to  the  wind,  and  the 
collision  tock  place. 

If  it  were  indispensable  to  decide  from  which  quarter  the 
wind  blew,  we  must  consider  how  the  evidence  stands. 
There  is  a  protest  made  on  behalf  of  the  hahtUa^  whidi 
states  that  the  wind  was  S.S.E.,  and  two  affidavits,  together 
with  one  from  Lieut.  Paynter.  It  was  urged  by  Counsel, 
as  an  objection  to  his  evidence,  that  he  was  distant  about 
forty  or  fifty  miles  from  the  place  of  collision.  In  consider- 
ing that  objection,  you  will  take  into  account  whether  die 
fact  accords  with  the  statement  of  the  Isabella,  From  the 
two  statements  together  you  will  form  your  opinion  whether 
the  evidence  given  by  Lieut.  Paynter  will  have  a  material 
bearing  on  the  case.  With  respect  to  the  evidence  on  the 
other  side,  there  is  the  affidavit  of  the  master  and  mate  of 
the  StadaconOf  and  there  is  also  other  evidence,  to  which  I 
wish  particularly  to  direct  your  attention — that  of  four 
volunteers.  This  is  an  Austrian  vessel,  and  three  of  those 
who  make  affidavits  are  also  Austrians,  and  one  a  Norwe- 
gian. They  state  that  the  wind  was  as  represented  by  the 
Stadacona,  You  will  consider  what  is  the  credit  due  to 
these  statements ;  but  I  beg  leave  to  add  that  your  atten- 
tion undoubtedly  should  be  drawn  to  the  Log  produced 
from  on  board  the  Isabella.  It  would  have  been  no  evi- 
dence in  the  case  if  produced  on  behalf  of  the  Isabella^  but 
having  been  produced  on  behalf  of  the  Stadacona^  it  is  then 
evidence   which  the   Isabella  may   refer  to,  if  necessary. 
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Mat  6. 
Siadacona, 


Orimov. 


JoDGMXirT. 


One  part  of  the  statement  I  will  read :  ''  Strong  winds  and 
hazy;  many  vessels  in  sight.  At  3  p.m.  tacked  ship  to 
southward.  At  4  p.m.  double-reefed  the  mainsail  and  top- 
sails, and  reefed  the  trysail  and  foresail;  Lizard  Point  bore 
E.N.K,  distant  five  miles.  Midnight,  moderate  breeze  and 
dear  weather ;  tacked  ship  to  eastward."  Before  that,  the 
ship,  I  presume,  had  her  head  to  the  W.,  and,  I  presume, 
that  she  should  have  had  her  head  to  the  £•  as  she  was 
going  up  Channel,  on  a  wind  which  was  S.S.E.,  and  she 
would  not  have  had  her  head  to  the  W.  if  she  could  have 
avoided  it.  ''  At  one  a.m.  saw  a  ship  ahead ;  immediately 
shewed  the  light,  and  found  she  did  not  answer  it,  and, 
seeing  her  nearing  of  us  fast,  hailed  the  ship,  and  she 
answered  us.  We  did  our  best  endeavours  to  avoid  her, 
but  to  no  purpose."  Then  the  accident  takes  place.  You 
will  consider  whether  any  light  is  thrown  on  the  diflBculty 
of  the  case  by  having  before  you  the  manceuvres  pursued  by 
this  vessel  antecedently— whether  you  will  get  any  due  as 
to  what  was  the  real  state  of  the  wind  at  this  time. 

It  has  been  said  that  the  Sladacona  ought  to  have  ported, 
and  she  did  port  her  helm.  That  is  true  enough,  but  did 
■he  port  it  in  time?  which  is  a  different  question.  No 
doubt  she  ported  it  when  she  saw  the  collision  approaching; 
but  if  you  adopt  a  measure  at  an  improper  time,  it  does  not 
take  away  the  culpability  of  not  having  done  it  before,  and 
preventing  the  acddent.  I  ask  you,  whether  you  are  of 
opinion  that  the  Isabella  was  to  blame  in  this  case  ? 

Captain  Hayman. — We  think  that  the  wind  was  S.S.E. 
The  Isabella  did  all  she  could,  under  the  drcumstances. 
She  was  dose-hauled  on  the  wind,  and  the  master  never 
altered  his  course.  The  other  ship  was  coming  free. 
Though  she  put  the  helm  up,  did  she  do  it  in  time  ?  We 
say  no ;  therefore  she  is  to  blame. 

Per  Curiam. — I  pronounce  for  the  damage  and  costs. 

Proctors:— •/efmer,  for  the  I$MOa;  Rothery,  for  the  Sttuheona. 
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Vrrtogatib^  atourt  of  eantttbnvv. 

May  7.  Brd  Sea, 

Atrbs  V,  Atres. — Allegation, — This  was  a  business  of  A  holograph 
proving  the  will  of  William  Ayres,  who  died  10th  April,  g^/®^^ 
1846,  leaving  Martha  A3rre8,  his  widow,  and  John  Ayres,  and  the  ap- 
ys  only  child.  The  personal  esUte  of  which  he  died  pes-  J^^^J^"  ra'  fin- 
essed consisted  only  of  £20  Long  Annuities  (value  about  ing    the    first 

BMK)),  and  furniture  worth  about  £80.     He  was  also  pos-  "[^^  ®'  P"«®  ®i 

^  ^    /.     1    1 1  ^  .  ,  .  1  *^       the  paper,  and 

essed  of  a  freehold  cottage  and  premises^  which  were  mort-  the  testimonium 

•aged  for  two-thirds  of  their  value.  The  paper  in  question  ^^"*®  and  sig- 
ore  date  in  August,  1844,  and  was  in  the  form  and  to  the  deceased  and 
Sect  following :—  of  the  attesting 

witnesses  being 

I  William  Ayres  of  thorpe  green  in  the  parish  of  thorpe,  in  the  ^^^  q"  Jj® 
Dtinty  of  Surrey  being  in  a  sound  state  of  mind  and  health  for  reverse  or  back 
rbich  I  return  God  thanks —  page,  the  rest- 

I  do  hereby  with  my  last  will  and  testament  bequest  to  Martha  ^"^fl^^'u^^"^ 
Lyres  my  lawfull  wife  the  sum  of  twenty  pound  pr.  annum  in  the  posed  of  vezhi- 
iCNDg  annuities  for  her  own  sole  use  my  freehold  house  garden  biting  on    the 
beds  and  all  other  buildings  thereto  belonging  to  be  sold  to  pay  I^jf '^nfS*'" 
11  my  Just  debts,  and  my  body  to  be  decently  interd  qfter  [erased  (iQQg^  respect- 
rith  a  pen]  then  I  give  and  bequeath  to  my  /our  nephews^  that  f#  ing  which   no 
9  J«iy,  John  BenweU,  the  lav^fuU  8on  of  my  sister  Ann  and  fTilHam  ^^^^^^^^y 
Bemwellf  allso  John  Jpplegate  [these  words  in  italics  erased  with  a  _Held  not  to 
leoy  and  the  words  "  the  sum  of  twenty  pound*'  interlined]  and  be  signed  at  the 
j^orge  William  Applegate  the  son  of  my  sister  Sarah  and  John  ^"^^  ^'  ^"^ 
ilLpplegate,  of  Adam  St.  West,  Portman  Square  allso  Charles 
M^»  9^^  9f  ^y  ^^*^  ^^^  brother  Richard  Jolly,  of  Bed  Lion 
Bfre^f  Bed  Lion  Square,  Holbom,  London  [these  words  in  italics 
nvaed  with  a  pen.]    my  household  furniture  I  give  to  my  wife 
with  the  exception  of  the  articles  hereafter  named,  one  silver 
spoon,  which  was  my  aunt  King's,  wich  I  give  to  my  sister 
Eli^beth  Conington,  allso  a  small  time  piece  which  was  from  my 
father's  watch,  the  bed  and  beding  beanrow  drawer  table  and 
chairs  now  in  the  front  room,  with  a  set  of  blue  and  gold  china, 
the  bread  and  butter  plates  and  all  thereto  belonging  I  give  to 
Frances  Thatcher  daughter  of  my  wife  Martha  Ayres  all  money 
that  may  be  haded  after  this  to  the  Long  annuities  will  be  for  my 

wife  and  at  her  disposal. — I  give  to  my  son  John  Ayres  one  shil- 
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Mat  7.       ling  I  give  to  my  two  execators  twrenty  pound  each   for  thei 

""^^^  trouble  the  mony  ["be"  interlined]  at  free  of  duty  and  any  othe 

jfmy,    f/rn.  ^^pense    I  her^  Name  Mr.  Josheph  Kent  grocer  of  Staine 

[*'Middz"  interlined]  for  one  and  Mr.  William  Kent  hrickl aye 

of  Staines  for  the  other 

[Here  ends  the  first  side  or  page,  without  any  point :  on  tb 
back,  or  reverse  page,  half-way  down,  the  upper  part  being  blank 
are  the  following  words :] 

the  last  will  and  testament  of  William  Ayres  of  Thorpe  in  th« 
ooonty  of  Surrey  signed  this  the  Nineteenth  [erased  with  a  pen 
and  over  it  is  written  <<  Twentyeth  Six"]  Augst  in  the  year  of  ou 
Lord  one  thousand  eight  hundred  and  forty  four  Signed   am 
Sealed  this  the  twentyeth  [<<  Sixth"  interlined]  of  Angst  1844. 
William  Ayres 
r  George  Halford 
Witness  I  George  Brown 
I  James  Watto 

The  two  surviving  subscribed  witnesses  (James  Watt 
having  died  in  February,  1845),  in  their  affidavit,  state« 
that,  in  or  about  the  month  of  August,  1844,  but  the  tim 
more  particularly  they  were  unable  to  recollect,  the; 
attested  the  execution  of  the  will ;  but  they  could  not  de 
pose  generally  to  its  plight  and  condition  at  that  time,  o 
whether  the  alterations  now  appearing  were  made  thereii 
previous  to  the  execution,  by  reason  that,  save  as  to  th 
testator's  signature^  they  took  no  notice  whatever  of  th 
paper. 

The  executors  having  renounced,  and  there  being  n^ 
1846.  residuary  legatee  named,  application  was  made  to  the  Court 

on  behalf  of  the  widow,  for  administration  with  the  wil 
annexedy  which  the  Court  declined  to  grant  upon  Motior 
The  paper  was  accordingly  propounded  by  the  widow,  ii 
an  Allegation,  pleading  that  the  deceased  drew  up  the  wil 
with  his  own  hand,  and  on  the  20th  August,  1844,  signei 
his  name  at  the  foot  or  end,  in  the  presence  of  three  wit 
nesses,  present  at  the  same  time,  who  attested  and  sub 
scribed  the  same  in  his  presence,  in  manner  and  form  a 
appeared  thereon  ;  that  the  deceased,  afler  such  execution 
with  his  own  hand,  made  the  alterations  now  appearing  oi 
the  face  of  tlie  paper ;  that  no  evidence  could  be  obtaine< 
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tending  to  shew  when  they  were  so  made;  and  that,  shortly  May  7. 
after  the  death  of  the  deceased,  the  will  was  discovered  by  — ~ 
one  of  the  executors  in  a  locked  writing-desk  wherein  the  "  ' 

deceased  was  accustomed  to  deposit  papers  of  moment  and 
concern. 

The  admission  of  this  Allegation  was  opposed  on  behalf 
of  the  son,  John  Ayres. 

Robinson,   Dr.,  in  opposition  to  the  Allegation.  —  The     IS^r 
I>aper  set  up  in  this  Allegation  is  invalid  upon  the  face  of  it.  Amomiiit. 
*X*he  residue  of  the  property  is  not  disposed  of,  which  dis- 
tinguishes this  case   from   others   where  the   Court    has 
•allowed  probate  to  pass  on  Motion.    The  case  of  Hudson  v. 
J^arker*  deBnes  the  rule  to  be  adopted  in  interpreting  the 
Sth  section  of  the  Act  relating  to  the  execution  of  wills^  and 
:^t  is  impossible,  consistently  with  that  rule,  or  with  the  let- 
ter of  the  Act,  to  hold  that  the  signature  of  the  deceased,  in 
^e  middle  of  the  second  side  (there  being  ample  space  at 
the  bottom  of  the  first  side  for  the  ^ef/tmontt<m-clause  and 
the  signature),  is  at  the  foot  or  even  at  the  end  of  the  will, 
and  that  the  witnesses  attested  a  will  which  they  had  no 
means  of  seeing  ;  whereas  they  are  to  see  not  the  mere  sig- 
nature, but  the  will  itself:  non  constat  that  the  paper  might 
not  have  been  blank  on  the  other  side.     The  object  of  the 
Act   is   to  prevent   unattested  additions  being  made  to  a 
will  after  execution.     The  Allegation  pleads  no  evidence  by 
which  the  objection  to  the  paper  can  be  removed,  and  the 
Court  will  not,  by   admitting  it,  open  a  door  to  similar 
experiments. 

R,  Phillimore,  Dr.,  in  support  of  the  Allegation. — If  the 
doctrine  be,  that  the  witnesses  must  see  the  will  as  well  as 
the  signature,  this  instrument  is  undoubtedly  invalid ;  but 
it  has  been  decided  that  this  is  not  necessary ;  that  it  is 
sufficient  if  the  witnesses  see  the  signature  of  the  testator. 
In  Hudson  v.  Parker,  and  in  Doe  d,  Jackson  v.  Jackson^f 
the  deceased  covered  his  signature.  The  Legislature  has 
not  guarded  against  the  possibility  of  a  testator  shewing  the 
witnesses  his  signature  and  afterwards  writing  the  whole 

*  3  Notes  of  Ca.  236.    1  Robert  14.  f  1  Notes  of  Ca,  575,  n.      . 
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Mat  7.  will  on  a  blank  sheet  of  paper,  which  (unless  destroyed  by 
A^^  ]i  extrinsic  evidence)  would  be  a  good  will.  No  inference 
'  arises  upon  the  face  of  this  will,  or  from  circumstances, 
that  the  testator  contemplated  making  any  addition  to  the 
disposition.  [Prr  Curiam. — How  does  it  appear  that  the 
whole  property  is  disposed  of?  The  freehold  might  sell 
for  more  than  would  pay  the  debts.]  If  so  (which  I  do  not 
admit) »  it  would  not  follow  that  the  testator  did  not  believe 
he  had  disposed  of  all  his  property.  He  has  named  no 
residuary  legatee,  but  he  has  appointed  executors,  with 
which  the  first  page  ends.  It  is  no  uncommon  thing  for  a 
large  blank  to  be  left  in  a  will.  I  should  say  that  there  was 
not  room  for  the  tesHmonium'C\&uie  and  attestation  at  the 
bottom  of  the  first  page.  [Per  Curiam. — I  doubt  whe- 
ther there  is  room  for  the  clause,  and  the  signatures  of  the 
deceased  and  the  three  witnesses.]  In  Carver's  Case* 
there  was  a  larger  space  left  in  the  will  in  which  an  addition 
might  be  made.  In  Re  ScarleU;\  where  the  Court  rejected 
the  Motion,  the  deceased  purposely  left  blanks  for  additions 
to  the  will,  and  a  considerable  addition  had  been  made  after 
the  execution.  Alterations  are  not  in  the  same  category  with 
additions;  they  may  be  excluded  without  impairing  the 
validity  of  the  will.  Cooper  v.  Bockelt.l  Some  of  the  alter- 
ations here, — the  interlineation  of  *<the  sum  of  twenty 
pound,"  for  example, — ^must  have  been  made  before  the 
execution.  [Per Curiam. — When  was  it  executed?  Some 
day  in  August,  the  witnesses  will  say.]  We  have  nothing 
to  guide  us  but  the  will  itself. 

JoDOMBNT.  Sir  H.  Jenner  Fust— ^-The  paper  in  question  is  stated 

to  be  in  the  deceased's  own  handwriting,  and  to  have  been 
found  in  his  possession  at  his  death  in  the  plight  and  condi- 
tion in  which  it  now  appears.  Upon  the  face  of  the  paper,  it 
is  certainly  not  signed  at  the  foot  or  end  of  the  will ;  primd 
facie,  it  is  not  duly  executed,  though  the  Court  has,  in  some 
cases,  done  more  in  granting  probate  of  such  papers  than  it 
was,  perhaps,  quite  warranted  in  doing,  having,  in  the  early 

♦  I  Notes  of  Ca.  276.    3  Curt  89.  f  4  Notes  of  Ca.  48a 

:  4  Notes  of  Ca.  685. 
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constraction  of  the  Statute,  decreed  probate  of  papers  which  Mat  7. 
bad  been  signed  in  places  different  from  the  pUce  where  j[yyg/7^vret. 
the  signature  is  usually  expected  to  be  found.  The  Court 
has  gone  to  the  utmost  length  in  those  cases ;  but  in  those 
papers  there  was  no  reason  to  suppose  that  the  deceased 
intended  to  make  an  addition,  because  the  residue  was  spe- 
cifically disposed  of.  Whether  it  is  disposed  of  in  this  case 
may  depend  on  circumstances,  and  no  residuary  legatee  is 
named.  The  only  words  that  could  be  so  construed,  would 
be  the  addition  to  the  Long  Annuities ;  unless  there  was  an 
addition  to  them,  it  would  not  go  to  the  wife.  There  might 
be  a  contingent  residue,  arising  from  the  freehold  house, 
from  the  proceeds  of  which  the  debts  are  to  be  paid.  As 
the  paper  stands,  the  deceased  might  have  added  any  thing 
he  thought  proper,  at  any  time,  between  the  execution  of 
the  will  and  the  day  of  his  death. 

The  Allegation  propounds  the  paper  for  probate,  not  in 

the  form  in  which  it  now  appears,  but  in    which   it  is 

suggested  it  was  originally  executed,  though  the  witnesses 

cannot  give  any  information  upon  this  point,  for  they  saw 

nothing  but  the  signing  of  the  paper.     There  is  nothing 

from  which  the  Court  can  conjecture  the  time  at  which  the 

alterations  were  made,  whether  on  the  19th  of  August — 

which  purports  to  be  the  original  date — the  20th,  or  the 

26th,  which  date  is  added  in  two  places ;  and  looking  at  the 

affidavit  of  the  subscribing  witnesses  when  the  Motion  was 

made,  I  find  they  cannot  say  on  what  day  in  August  it  was. 

Under  these  circumstances,  it  is  not  a  case  which  comes 

before  the  Court  under  favourable  auspices.   It  is  suggested 

that  the  words  "  Twenty  pound  "  must  have  been  added 

before  the  execution  of  the  will.  But  why  ?  Because  without 

them  the  will  would  not  read.     It  may  be  that  the  deceased 

made  the  alteration  between  the  writing  of  the  paper  and 

the  execution ;    but  there  is  no  evidence  of  it.     All  the 

witnesses  know  is,  that  the  deceased  signed  his  name  on  the 

second  side  of  the  sheet,  there  being  a  blank  half  leflt  before 

the  (eslimonium'Ciause,    That  there  is  room  for  his  signature 

at  the  bottom  of  the  first  side,  there  can  be  no  doubt.    The 

circumstances  of  this  case  differ  from  those  in  the  case  of 


380  PREROGATIVE  COURT.  [East.  T. 

Mat  7.       Carver.    It  is  a  misfortune  that  the  property,  in  most  of 
.  T        these  cases,  which  the  Court  is  called  upon  to  dispose  of 

upon  Motion,  is  so  small  as  not  to  bear  the  expense  of  pro- 
pounding the  paper,  and  the  Court  has  been  led  to  put  a 
construction  upon  the  Act  which,  in  all  probability^  if  there 
had  been  an  appeal,  the  Judicial  Committee  of  the  Privy 
Council  would  not  have  done.  I  have  reason  to  know  that 
it  is  the  opinion  of  the  Superior  Court  that  this  Court  has 
gone  to  the  full  length  in  giving  effect  to  the  intentions  of 
parties ;  I  am  not,  therefore^  inclined  to  go  further  in  the 
construction  of  the  Act.  It  was  the  impression  on  the 
mind  of  the  Court,  that,  when  the  Act  of  Parliament  re- 
quired that  the  will  should  be  signed  **  at  the  foot  or  end 
thereof,"  it  was  with  a  view  to  obviate  a  construction  which 
had  been  put  upon  the  Statute  of  Frauds,  that  the  name  of 
the  deceased,  written  at  the  commencement,  '<  This  is  the 
will  of  me,  so  and  so,"  was  a  sufficient  signature  to  satisfy 
that  Statute.  But  there  are  other  reasons  that  suggest  them- 
selves, and  have  been  suggested  to  the  superior  Court, 
namely,  the  preventing  additions  being  made  to  a  will,  after 
execution,  by  the  deceased,  and  guarding  against  the  incon- 
veniences that  might  arise  from  the  whole  will  being  made 
after  the  deceased  had  signed  the  paper.  What  is  there 
here  to  satisfy  the  Court  that  the  witnesses  knew  that  any 
thing  was  on  the  other  side  of  the  will,  or  that  the  will  was 
written  before  the  /e«/tmontt/m«clause  ? 
The  signa-      Upon  the  face  of  the  paper,  therefore,   I  am  of  opinion 

Sot  or  end.  *^*  **^^  ^  cannot  hold  that  this  is  a  signature  at  the  foot  or  end 

of  the  will.     The  utmost  extent  I  can  go  is  to  say  that, 

though  it  is  not  signed  at  the  foot  or  end,  yet  the  signature 

was  written  after  the  will. 

I  see  no  use  in  admitting  this  Allegation  to  proof;  the 

Allegation  re-  case  would  be  in  precisely  the  same  circumstances*     I  am 

jected.  qP  opinion  that  the  Court  must  reject  this  Allegation. 


Jane  5.  In  the  ensuing  Term,  the  case  came  again   before  the 

Costs.  Court  on  the  question  of  costs.     It  was  moved,  on  behalf  of 

the  widow,  that  the  costs  should  be  paid  out  of  the  estate. 
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The  case,  it  was  urged,  was  primce  impressionism  being  the       Mat  7. 
first  will  of  this  kind  which  had  been  propounded.     On  the  j  j 

other  side,  it  was  argued  that  it  would  be  repugnant  to  the 
principles  of  common  justice  if  the  Court  decreed  the  costs 
out  of  the  estate.  The  son,  a  pauper,  was  called  upon  to 
see  the  will  propounded  in  solemn  form ;  the  Court  had 
rejected  the  Allegation  propounding  it,  thereby  virtually 
pronouncing  against  the  validity  of  the  will,  and  it  had  now 
no  jurisdiction  over  the  other  party. 

Pbr  Curiam.— I  am  clear  that,  if  this  Motion  had  been 
made  at  the  time  the  Allegation  was  rejected,  the  Court 
could  not  have  hesitated  in  decreeing  the  costs  out  of  the 
estate.  It  is  too  much  to  say  that  this  case  was  not  one 
which  must  be  disposed  of  by  a  Decree  of  this  Court,  and 
the  Court  might  have  had  some  difficulty,  in  the  early  stages 
of  construing  the  Statute,  in  saying  whether  this  was  or 
was  not  a  due  execution  of  the  will.  I  am  of  opinion  that 
this  case  is  not  out  of  the  Court,  and  that  the  party  is  not 
in  a  worse  situation  than  when  the  Allegation  was  rejected 
by  the  Court,  which  must  now  decree  administration,  and  I  Oat  of  the 
shall  direct  all  the  expenses  to  be  paid  out  of  the  estate.         ^■tate. 

Procton  '.—ToUar,  for  the  son ;  ToiniMmf,  for  the  widow. 


END  OF  EASTER  TERM,  AND  OF  THE  SITTINGS 
AFTER  TERM. 


Admission  during  the  Term  .*- - 

A 8    r&OCTOR. 

May  ^.^Alfrbd  Fzmton,  Esq. 


3M  ABGHBS  COUBT.  [Tml 


TRINITY  TERM,  1847. 


M  Sum,  Mat  22. 

Where,  in  a  Thb  Oftios  ot  thi  Judos  FROMOTBD  BT  TlOfB 
b^^LrtL^'lf '^^  Hurst.— Mcrfuw.— In  Easter  Term,  a  Motion  was ide 
Request, a  sen-  to  this  Court*  for  a  Monition  calling  upon  the  Rer.Mi 
^,"^^*^*^,*  Hurst,  Rector  of  Thakcham,  Sussex,  who  had  been,  ii 
Orders  of  sua- 1845,  suspended  for  three  years  from  his  office  and  die  pf*- 
^"Tf"^  fits  of  his  Living,  to  shew  cause  why  he  should  not  be  p 
>Setowatalleged  nounced  in  contempt  for  disobedience  to  the  sentence  I9 
S^Jted \y**h^S  ^^  deUvering  possession  of  the  temporalities  of  the  lifinf 
refotaltopayto  to  the  Sequestrator  appointed  by  the  Bishop  of  Chidiattri 
tor  !r**"kSed  ^"  dioce**"*  Th"  motion  was  refused^  on  the  ground  tM 
by  the  Bishop  this  Court  had  no  retnm  from  the  Bishop  of  Chichester,  Ae 

the  amount  of  Ecclesiastical  Sheriff,  of  his  inability  to  coUect  orlett* 
rent    due    for        ^        «,▼..  .«  1.  t.  •,  -•, 

the  glebe  land,  profits  of  the  Living,  without  which  it  could  not  folknrop 

which  he  held  ^he  Monition  by  siffnifying  the  contempt  of  the  party, 
asatenanttand        .  ..  ■■•i_«.  •  -vT..  . 

of  rent-charge      A  return  being  now  made  by  the  Bishop  of  Chidieltff, 

due  from  him  getting  forth  that  Mr.  Hurst  continued,  at  the  date  of  tbe 

ComT^refused  return  (20th  April  last),  in  spite  of  rei>eated  demandi,  t» 

aMonitioncall-  retain  the  profits  of  the  Living;  on  the  4th  May, 

I^ty^to^shew      Haggard  and  Bat/ford,  Drs.,  renewed  their  Motion  ftri 

cause  why  he  Monition  against  Mr.  Hurst  to  shew  cause  why  he  ahoiU 

pronounced  in  °^^  ^®  pronounced  in  contempt  for  disobedience  to  the  ^ 

contempt,     or  issued  by  the  diocesan  Court,  in  furtherance  and  pursoiiKX 

Jj/  ^pV^'Tht  «^^^e  sentence  of  this  Court. 

demands.  — In      SiR  H.  Jennbr  Fust.  —  Before  I  give  any  opinion,! 

k^^is  for^e  ®^^^^^  ^'^®  ^^  ^^  ^^®  ^®""  ^^  ^^  Monition  proposed  to  be 
Bishop  to  eu-  served  upon  Mr.  Hurst.     Let  it  stand  till  the  next  Court 

*  Antct  P*  160,  where  the  bets  are  stated. 
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day ;  in  the  mean  time  the  form  may  be  settled.     The  case  Mat  22. 

ia  precisely  in  the  same  situation  as  before^  except  the  return  /«T~ 

from  the  Bishop.  Httnt, 


'——'  force,  or  endea- 

vour to  enforce, 

The  draft  Monition  was  brought  in,  but  ^^^^l 

Haggard  and  Ba^ord  submitted  that,  as  the  official  re-  ofBcers. 

tarn  had  been  laid  before  the  Court  shewing  that  its  Decree  ^^j  22. 

had  not  been  complied  with,  the  Court  was  in  a  situation  to 

call  upon  the  party  to  shew  cause  why  he  had  not  done  what 

was  necessary  to  the  carrying  out  of  the  Decree.    Whatever 

powers  other  Courts  may  have,  the  power  of  this  Court  of 

aofordng  its  own  Decrees  is  not  taken  away.    This  course 

will  avoid  the  difficulties  which  beset  every  other,  and  it  is  in 

conltnrmity  with  a  principle  of  law  acknowledged  by  all. 

!nie  Court  is  asked  to  call  upon  this  person  to  shew  cause 

wby  he  has  not  done  what  he  ought  to  have  done,  the  omi9- 

ihm  being  shewn  to  be  an  evasion  of  the  Decree  of  the  Court. 

'  Sib  H.  Jemner  Fust. — ^Upon  the  last  occasion,  when  a  JoDomiiT. 
Motion  was  made  to  pronounce  the  party  in  contempt  for 
not  having  paid  the  rent  of  the  glebe-land,  and  the  sum  due 
tat  rent-charge,  it  struck  the  Court  that  there  would  be 
▼cry  great  difficulty  in  drawing  up  a  Monition  to  carry  the 
object  into  effect,  namely,  to  pronounce  the  party  in  con- 
tempt for  not  pa3nng  the  rent^charge  and  the  rent  of  the 
glebe-land,  and  the  Court  said  it  should  like  to  see  the  form 
te  which  the  Monition  was  to  be  drawn  up.  The  draft 
Monition  is  now  before  the  Court,  but  the  Motion  is  a 
different  one,  namely,  for  a  Monition  to  shew  cause  why  the 
party  should  not  pay  these  sums. 

Now,  in  the  first  place,  the  Court  is  not  satisfied  that  it 
has  the  power  of  enforcing  such  a  decree:  it  must  be  satis. 
fied  that,  if  the  party  refuses  to  appear,  it  could  follow  up 
tiie  Monition  by  a  Decree  to  pay  the  money,  and  I  am  not 
•atisfied  that  I  am  in  a  condition  to  enforce  the  payment  at 
die  present  moment.  If  I  were  satisfied  that  the  Biriiop  of 
Chichester's  Court  had  no  power  to  enforce  payment,  that 
would  be  a  different  thing ;  but  I  am  not  satisfied  of  that. 
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Mat  82.  Why  he  cannot  follow  up  the  Sequestration  I  am  not  in- 
2^;^^  formed*  The  party  is  called  upon  to  pay  not  only  the  rent 
Hunt.  '  of  the  glebe-land,  but  the  rent- charge  upon  land  in  his  own 
possession.  The  possession  of  the  glebe-land  having  been 
demanded  by  the  Sequestrator,  at  the  suggestion  of  Mr. 
Hurst,  he  was  suffered  to  remain  in  possession  of  that  land, 
— accepted  as  a  tenant, — at  a  rent  fixed  by  a  surveyor.  The 
rent,  therefore,  is  owing  from  him  not  qua  rector,  but  qua 
tenant.  I  do  not  apprehend  that  any  Ecclesiastical  Court 
has  power  to  enforce  the  delivering  up  of  the  land ;  all  it 
can  do  is  to  levy  the  profits  of  the  land ;  and  with  regard 
to  the  rent-charge,  that  must  be  recovered  in  the  same  way 
as  every  other  rent-charge.  I  cannot  understand  how  the 
Court  can  enforce  payment  not  to  its  own  officer,  but  to  the 
officer  of  the  Bishop  of  Chichester,  to  whom  the  bond  is 
given.  It  would  be  only  where  the  Court  was  satisfied  that 
there  was  no  other  remedy  that  it  would  go  out  of  its  way, 
especially  in  a  case  where  the  party  has  been  suffered  to 
remain  in  possession  of  the  land,  under  a  verbal  agreement, 
as  tenant  of  the  Sequestrator.  I  confess  I  should  be  ex- 
ceedingly unwilling  to  grant  a  Monition  to  shew  cause 
unless  I  were  convinced  in  my  own  mind  that  the  Decree 
could  be  enforced.  I  am  not  prepared  to  take  upon  myself 
this  onus  unless  driven  to  it  by  necessity,  and  unless  I  were 
satisfied  that  the  Bishop  of  Chichester  could  not  enforce  pay- 
ment by  his  own  Court  and  officers.  For  what  purpose  was  the 
Sequestration  issued  ?  To  take  care  that  the  duties  of  the 
office  were  performed  during  the  time  Mr.  Hurst  was  sus- 
pended, and  to  see  that  the  surplus  profits,  if  any^  were 
expended  for  the  purposes  of  the  Living.  I  have  endea- 
voured to  discover  some  course  by  which  I  could  enforce 
payment  of  this  money  ;  but  how  can  1  issue  a  Monition  to 
shew  cause  why  these  sums  of  money  should  not  be  paid  for 
rent-charge  on  land  which  Mr.  Hurst  holds  as  an  occupier, 
or  for  rent  of  the  glebe-land  which  is  due  from  him  as 
tenant,  not  as  Rector  ?  Mr.  Hurst  does  not  withhold  the 
money  from  the  Court,  but  from  the  Sequestrator. 
Monition  re-  I  am  of  opinion  that  I  am  not  in  a  situation  to  decree 
this  Monition  to  issue;   and  I  must,  therefore,  reject  the 


fused. 
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Motion.     It  shews  the  unfortunate  situation  the  party  is       May  22. 

placed  in.  ^ 

'^  Trower  v. 

Bauford,  Proctor.  ^^rsL 


BooDE  V.  BooDE. — Motion. — This  was  a  suit  for  a  divorce  Practiee.— A 
by  reason  of  adultery  by  the  husband  against  the  wife,  P*^'  alleged 
brought  by  Letters  of  Request  from  the  Court  of  Salisbury,  gary  witness. 
An  application  was  now  made,  on  behalf  of  the  husband,  to  *bout  to  leave 
be  allowed  to  examine  de  bene  esse  the  clergyman  who  allowed  to'  be 
solemnized  the  marriage  of  the  parties^  to  prove  that  fact,  examined  dk 
he  being  upon  the  point  of  going  abroad,  and  it  being  uncer-  out'anaffida?it! 
tain  when  he  would  return.  The  marriage  took  place  in 
1834,  and  the  other  persons  present  at  it  were  dead. 

Sir  J.  DodsoHf  Q.  A.,  in  support  of  the  Motion. — We  have  Auumevt. 
had  no  opportunity  of  getting  an  affidavit.  We  addressed 
a  letter  to  the  gentleman  proposed  to  be  examined  on  the 
18th  May,  at  Bath,  and  the  answer  arrived  on  the  21st,  and 
he  is  about  to  leave  the  country  on  the  24th  or  25th.  [Per 
Curiam. — Is  there  any  case  in  which  a  party  was  allowed 
to  be  examined  de  bene  esse  without  an  affidavit  ?]  No ; 
but  it  is  in  aid  of  justice,  since,  if  this  party  be  not  now 
examined^  his  evidence  may  be  lost.  [Per  Curiam. — It 
is  the  principle.  Are  there  no  means  of  proving  the  mar- 
riage by  any  other  evidence  >']     It  is  so  stated. 

Sir  H.  Jenner  Fust. — I  cannot  depart  from  the  rules  Jooaurnvt, 
of  the  Court.     It  does  not  appear  to  me  to  be  absolutely 
necessary  to  examine  this  gentleman.     At  all  events,  I  must 
have  an  affidavit.   If  an  affidavit  is  brought  in,  and  it  shews 
a  legal  necessity,  the  party  may  be  examined  de  bene  essCf     Motion    re- 
subject  to  all  objections  at  the  hearing  of  the  cause.  ^^' 

(Sentence  of  separation  was  pronounced.)  June  29. 

P,  Fenton,  Proctor. 


VOL.  v. 


S86 


PREROGATIVE  COURT. 
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l^  Sui, 

An  appoint- 
ment of  exe- 
cutors, written 
yertieallyinthe 
margin  of  a 
will,  excluded 
from  the  pro- 
Ute. 


Motion. 


Dccaii. 


Vrerogatibe  (ffourt  of  Canttttuvp. 

May  27. 

In  the  Goods  op  Richard  Tookey,  dec.  —  Motion, 
ex'parte. — The  testator  died  9th  November,  1846,  leaving  a 
will  bearing  date  Srd  January,  1845,  executed  in  the  pre- 
sence of  three  attesting  witnesses,  one  of  whom  was  the 
writer  of  the  wiU.  The  signature  of  the  testator  was  at  the 
end  of  the  dispositive  part ;  then  followed  the  date,  the 
word  '^  witness,"  and  the  signatures  of  the  three  attesting 
witnesses.  In  the  margin,  written  vertically,  at  right  angles 
with  the  body  of  the  will^  and  reaching  below  the  signa- 
tures, appeared  the  following  words :  <'  I  appoint  as  my 
executor  my  brother-in-law,  G.  D.,  and  also  my  wife, 
M.  T.,  as  executrix  to  this  my  last  will  and  testament."  The 
drawer  of  the  will  and  another  of  the  attesting  witnesses 
deposed  that  the  clause  in  the  margin  was  written  prior  to, 
and  formed  part  of  the  will  at  the  time  of,  its  execution. 

RobinsoHf  Dr.,  moved  for  probate  to  the  executor  and 
executrix  named  in  the  margin.  [Per  Curiam. — How  do 
you  make  the  will  to  be  signed  at  the  foot  or  end  ?]  It  is 
an  insertion  in  the  margin,  made  before  execution.  [Per 
Curiam. — Suppose,  instead  of  in  the  margin,  it  had  been 
written  below  the  signature  ?^  That  would  have  been  a 
much  greater  departure  from  the  strict  form.  The  attest- 
ing witnesses  saw  the  passage  at  the  time  of  the  execution. 
[Per  Curiam. — But  they  did  not  see  it  at  the  foot  or  end 
of  the  will.] 

Sir  H.  Jenner  Fust. — It  is  quite  impossible  to  grant 
probate  of  this  clause.  It  is  not  quite  certain  that  all  the 
property  is  disposed  of  by  this  will ;  but  be  that  as  it  may, 
there  is  no  signature  at  the  bottom  of  the  clause  in  the  mar- 
gin. It  is  quite  impossible  to  grant  probate  to  these  persons. 
I  reject  the  Motion  as  it  stands ;  but  the  widow  may  take 
administration  with  the  will  annexed.  I  give  no  opinion  as 
to  the  effect  of  the  will. 

Smale,  Proctor. 
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i^tgti  (trourt  of  aumtralts. 

June  S.  fM  Sess, 

The  "John  Buddle."— Caiwe,  btf  Plea  and  Proof.—  CoUition.— 
This  was  a  cause  of  damage  by  collision,  brought  (in  the  gels  were  close- 
first  instance)  by  the  owners  of  the  schooner  Eliza  Ann  ly  approaching 
against  the  brig  John  Buddie^  the  owners  of  which  brought  ^*"dark  n^'eh^ 
a  cross-action  against  the  schooner.  The  latter,  a  vessel  of  and  the  vessel 
122  tons,  with  six  hands,  coal-laden,  was  proceeding  from  Joard  ttwik  was 
Seaham  to  the  south ;  the  brig,  of  260  tons,  in  ballast,  unmanageable, 
having  eight  hands,  was  bound  to  the  north.  The  schooner  Jherefore  iri^ 
was  close-hauled  on  the  starboard  tack,  lying  S.S.E.,  the  way,  and  the 
wind  being  S.W.  (according  to  her  statement,  but  according  ^^*!^*^  ^t 
to  the  John  Buddie  W.S.W.),  when,  about  ten  o'clock  at  did  not  per- 
night,  on  the  19th  November,  1846,  off  Flamborough  Head,  ^'^j^'Je^stote 
she  came  in  collision  with  the  brig,  which  was  on  the  larboard  and   kept  her 

tack.     The  niirht  was  dark,  and  the  vessels  were  in  proxi-  course: —Held 

,    /.         t         ,        .    ,         .       t  r«^,        t  ,         that  their  colh- 

mity  before  they  descned  each  other.     The  schooner  kept  aion  was  purely 

her  course.     On  the  part  of  the  briir,  whose  duty  it  was,  accidental  — 
-.  ,  r  .  i  .       u      t  1       What    is    the 

accordmg  to  rule,  to  have  given  way,  by  porting  her  helm,  ^uty  of  a  ves- 

the  defence  was  that,  at  the  time  of  the  collision,  she  was  ««1 »"  "» unma. 

unmanageable,  being  then,    and  having  been  for  twenty  tion,  under  such 

minutes  before,  up  in  the  wind,  with  her  courses  shaking,  circumstances. 

to  enable  her  crew  to  reef  the  sails,  and  as  she  could  not 

get  out  of  the  schooner's  way,  if  either  vessel  was  to  blame, 

it  was  the  Eliza  Ann^  who   should  have  got  out  of  the 

brig's  way,  and  might  have  done  so  if  she  had  kept  a  good 

look-out. 

The  Court  was  assisted  by  Trinity  Masters.* 

Addams  and  Bayfordy   Drs.,  for  the  Eliza  Ann  ;    Hag" 

gard  and  Trviss,  Drs.,  for  the  John  Buddie, 

Dr.  Lushington   {addressing    the  Trinity  Masters). —  Sommimo  up. 
Gentlemen  :  It  appears  to  me  that  this  case  is  one  of  a  very 

*  Captain  Rees  and  Captain  Gordon. 
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Jaif£  a  simple  character,  and  that  its  decision  depends  upon  two  or 
JohnBuddk  ^""^  questions  of  fact.  Let  us,  in  the  first  instance,  take 
those  matters  respecting  which  there  is  no  controversy ; 
then  let  us  consider  what  would  be  your  rule ;  and,  lastly, 
see  what  are  the  circumstances,  and  whether  they  form  an 
exception  to  that  rule  or  not. 
The  iMti.  The  wind  appears  to  have  been  blowing  strong,  though 

not  a  gale  :  I  think  it  must  be  taken  to  be  a  strong  wind, 
from  the  very  fact  of  the  vessel's  reefing  her  sails.  The 
night  was  rather  dark»  but  not  very  dark.  The  quarter 
from  which  the  wind  blew,  perhaps,  may  not  be  of  much 
iiaportance,  but  in  the  original  averment  on  behalf  of  the 
EUza  Ann,  it  is  stated  to  have  been  S.W.,  and  in  the  de- 
fence, on  behalf  of  the  John  Buddie,  W.S.W.,  two  points 
more  to  the  N.  I  apprehend  that  it  is  of  little  importance 
whether  the  wind  was  a  little  more  or  less  free.  The  Eliza 
Ann  was  close-hauled  on  the  starboard  tack,  proceeding 
to  the  south;  the  John  Buddie  on  the  larboard  tack,  proceed- 
ing to  the  north,  and,  according  to  your  ordinary  rules,  the 
Miza  Ann  ought  to  have  kept  her  course,  and  not  given 
way.  But  all  rules  are  framed  for  the  benefit  of  ships  navi- 
gating the  8eas»  and,  no  doubt,  circumstances  will  arise  in 
which  it  would  be  perfect  folly  to  attempt  to  carry  into  exe- 
cution every  rule,  howsoever  wisely  framed.  It  is,  at  the 
same  time,  of  the  greatest  possible  importance  to  adhere  as 
closely  as  possible  to  established  rules,  and  never  to  allow  a 
deviation  from  them  unless  the  circumstances,  which  are 
alleged  to  have  rendered  such  deviation  necessary,  are  most 
distinctly  proved  and  established ;  otherwise  vessels  would 
always  be  in  doubt  and  doing  wrong.  Just  prior  to  the 
collision,  it  appears,  the  John  Buddie  was  occupied  in  reef- 
ing her  sails,  and  it  is  admitted  on  her  behalf  that  she 
called  on  the  Eliza  Ann  to  put  her  helm  down ;  that  she 
put  her  own  helm  down,  and  did  not  attempt  to  give 
way,  as  it  would  have  been  her  duty  to  have  done,  if  she 
had  not  been  reefing  her  sails.  Now,  the  burden  of  proof 
lies  on  the  John  Buddie,  and  she  must  shew  why,  under 
existing  circumstances,  the  ordinary  course  was  not  pur- 
sued.  Her  answer  is  this :  that  she  was  not  in  a  manage- 
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^^ble  state  at  the  time  when  the  two  vessels  were  closely      Jumz  3. 

^approaching  each  other*     Now,  you  have  heard  a  great  deal  joAfTao&fc. 

^C3f  discussion  about  what  is  a  manageable  and  what  an  un- 

^^oianageable  state.  You  will  consider  whether  she  was  so 
^unmanageable  that  she  could  not  pursue  the  ordinary  rule  of 
^ving  way.  That  is  not  a  question  which  I  am  competent 
to  decide ;  it  is  a  point  entirely  for  you  to  determine,  be- 
cause it  is  simply  a  question  of  nautical  skill  and  know- 
ledge. But  it  was  very  ingeniously  argued,  that  she  was 
not  in  an  unmanageable  state  when  the  two  vessels  were  in 
proximity  to  each  other,  but  that  she  became  so  by  the 
order  given  to  the  man  at  the  helm  to  put  the  helm  down, 
and  it  is  said  that  rendered  her  unmanageable.  That  is  a 
matter  for  your  consideration  ;  but,  in  point  of  law^  I  think 
it  my  duty  to  state  my  opinion.  If  the  John  Buddie  was  so 
unmanageable  that  it  was  quite  impossible  to  take  the  course 
directed  by  the  rule,  it  was  her  duty  to  do  the  best  she 
could  to  avoid  the  collision,  and  if  she  could  not  avoid  it, 
then  she  must  do  that  which  is  the  next  best,  namely,  ren- 
der it  as  light  as  possible.  It  is  not  a  question  of  putting 
the  helm  one  way  or  the  other ;  she  must  do  the  best  the  cir^ 
cum  stances  allowed,  always  presuming  that  she  kept  a  good 
look-out ;  because,  if  the  accident  arose  from  her  own  neg- 
lect in  not  keeping  a  good  look-out,  her  defence  fails,  and 
she  ought  to  be  responsible.  You  will  consider  whether 
there  was  a  proper  look-out  kept  on  board.  So  much  for 
the  John  Buddie  :  if  she  was  unmanageable,  she  was  right 
in  taking  the  best  measures  she  could  adopt  to  avoid  the 
collision. 

With  regard  to  the  Eliza  Ann,  the  question  is  this: 
assuming  the  John  Buddie  to  have  been  unmanageable, 
ought  she,  having  kept  a  good  look-out,  to  have  seen  her 
in  time  to  have  avoided  the  collision?  Because,  if  the 
Eliza  Ann  saw  the  John  Buddie  unmanageable,  with  her 
head  in  the  wind,  the  rule  of  the  Trinity  House  cannot 
be  said  to  apply  to  such  a  case.  It  might  just  as  well  be 
said  that,  if  she  had  seen  a  vessel  at  anchor,  she  was  to 
keep  her  course,  and  run  her  down.  Therefore,  you  will 
have  to  consider,  looking  at  all  the  circumstances  of  the 
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Juki  a  case,  whether  those  on  board  the  Eliza  Ann  might  have 
J  h  iBvAdk  discovered  the  unmanageable  condition  of  the  John  Buddie 
in  time  to  have  pursued  measures  to  avoid  her.  The  law  is 
this.  If  both  vessels  are  to  blame,  the  damage  must  be 
shared  between  them ;  if  one  vessel  only  is  to  blame,  then 
that  vessel  must  pay  the  damage.  But  if,  as  may  be  the 
case  here,  these  vessels  accidentally  came  into  close  proxi- 
mity, and  the  collision  was  purely  accidental, — ^that  is,  the 
night  not  being  very  dark  when  the  two  vessels  were  ap- 
proaching each  other,  if  the  Eliza  Ann  could  not  see,  with 
a  reasonable  degree  of  care  and  caution,  that  the  John  Bud- 
die had  her  head  in  the  wind,  and  was  unmanageable,  and  if 
the  John  Buddie  could  adopt  no  other  measures  than  those 
she  pursued,  the  collision  was  purely  accidental,  and  each 
party  must  bear  his  loss. 

You  will  have  the  kindness  to  tell  me  whether  you  think 
that  this  was  a  case  of  pure  accident,  or  whether  any  blame 
attaches  to  either  vessel. 
OnMioN.  Captain  Rees. — We  think  it  was  a  pure  accident. 

JoDGMCKT.  Per  Curiam — This  being  the  case,  I  must  dismiss  both 

actions,  without  costs.     I  should  add,  that  my  opinion  en- 
tirely coincides  with  that  of  these  gentlemen. 

Proctors -.-Deacon,  for  the  Eliza  Ann;    F.  Clarkson,  for  the  John 
Buddk, 


Vverognttbe  <Kourt  of  arnntorlbutv. 

%nd  StMi,  June  5. 

Where  a  tcs-  In  the  Goods  of  William  Cooke,  dec.  —  Motion, 
out  parts  of  his  ^^-pdrte. — The  testator  died  16th  January,  1847,  leaving  a 
wUj,  after  exe-  will,  dated  18th  September,  1844,  appointing  J.  W.  and 
that  it  "was  a  ^*  ^*  executors.  The  will,  which  was  duly  executed,  exhi- 
reroeation  jpro  bited  certain  mutilations  on  the  first  side,  a  portion  of  the 


7.]  PREROGATIVE  COURT.  391 

*^^ird  and  the  whole  of  the  fourth  lines  having  been  cut  out,  Juki  5. 
^^^.pparently  with  a  pair  of  scissors  or  a  knife^  or  some  other  Co^TT^ 
^""""fcharp  instrument,  and  the  two  ends  joined  together  with 
aste.  The  attesting  witnesses,  who  had  inspected  the  will 
at  the  time  of  execution,  were  enabled  to  depose  that  these 
mutilations  were  not  therein  at  that  time.  The  will  was 
^ound^  afler  the  testator's  death,  in  a  box,  in  his  bed*room, 
which  was  locked,  the  key  being  in  his  pocket.  By  refer- 
ence to  the  drafl  o£  the  will,  it  appeared  that  the  words 
cut  out  of  the  6rst  part  of  the  third  line  were,  '*  Harriet, 
the  wife  of  Henry  Lewin/'  and  that  the  words  In  the  fourth 
line  cut  out  were,  '<  each,  I  bequeath  to  Harriet,  Elizabeth, 
and  Sarah  Woodington,  spinsters,  a  legacy  of  nineteen 
guineas  each.*'  It  was  not  known  at  what  time  these  mutila- 
tions were  made,  save  that  Mrs.  Lewin  died  in  August, 
1846,  and  in  the  summer  of  that  year  the  testator  had  a  vio- 
lent quarrel  with  Harriet,  Elizabeth,  and  Sarah  Wooding- 
ton.  Proxies  of  consent  to  probate  being  granted  of  the 
will  as  it  stands  were  executed  by  the  parties  interested. 

Robinson,  Dr.,  moved  for  probate  of  the  will  to  the  exe-  Motion. 
cutors  in  its  present  state. 

Sir  H.  Jenmer  Fust. — Part  of  the  will  has  been  re-  Dbcbes. 
moved,  and  the  first  inquiry  will  be,  by  whom  the  mutila- 
tion was  made.  The  deceased  had  the  will  in  his  own  pos- 
session, locked  up  in  a  box,  and  the  presumption  is,  that  it 
must  have  been  done  by  him.  Having  ascertained  this  fact, 
that  the  will  was  in  the  deceased's  own  possession,  and  the 
presumption  being  that  it  was  mutilated  by  himself,  the 
question  is,  what  is  the  effect  of  it?  There  is  nothing  on 
the  face  of  the  paper  to  shew  what  was  the  purport  of  the 
parts  of  the  will  now  mutilated ;  but,  upon  affidavit,  it 
appears  that  they  contained  legacies  to  certain  individuals. 
The  drafl  will  is  not  before  the  Court,  but  that  is  stated  to 
be  the  effect  of  it.  Are  there  any  circumstances  which  tend 
to  shew  when  the  mutilations  were  probably  made?  One 
of  the  legatees  died  in  1846,  and  nothing  can  be  more  pro- 
bable than  that  her  name  was  cut  out  in  consequence  of  her 
death.     With  regard  to  the  other  legatees,  the  deceased  had 


_A  the 
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A  codicil  (C),  dated  the  5th  January^  1846,  described  as       Juki  5. 
ft  third  codicil  to  the  will,  recites  the  will  and  "  the  first  two      n^iZm 
Bodidls'*  by  date,  and  that>  by  his  <<said  will  and  codicils,"       Parku, 
or  acme  or  one  of  them,  the  testator  had  directed  his  trus-  evidence    was 
lees,  **  who  are  at  present  Mr.  Bailey  and  Mr.  Jackson/'  to  not  admissible 
Innsfer  and  deal  as  directed  with  the  sum  of  £9,000  stock,  J^totort?nt«^ 
■nd  hold  the  same  upon  trust  for  the  separate  use  of  Mrs.  tioninthetbiid 
P«rkes ;  declares  that  his  present  intention  was  to  advance  a  2ii  *the  wiws 
part  of  that  sum  for  her  benefit;  and  whereas  Mr.  Parkes,  were    entitled 
ker  husband,  was  indebted  to  him»  the  tesUtor,  he  desired  [Jat^A^^'imd 
Ifaat  the  sums  due  to  him  should  go  in  part  satisfaction  of  E.  P.  were  the 
<be  legacy  of  £9,000,  and  he  directs  that  all  advances  for  the  e"Jft,S^^"2S 
benefit  of  Mrs.  Parkes,  and  all  debts  due  to  him  at  his  death  it 
from  Mr.  Parkes,  should  be  taken  as  part  of  such  legacy ; 
and  in  all  other  respects  he  *<  ratifies  and  confirms  his  said 
will  and  former  codicils :"  and  the  attestation-clause  de- 
•eribes  the  instrument  as  *'  a  third  codicil"  to  the  will. 

The  Allegation,  on  behalf  of  Messrs.  Bailey  and  Jackson, 
fropounding  the  papers  (A),  (B),  and  (€)y  pleaded  the 
Wking  and  execution  of  them ;  that  by  the  codicil  (B)  the 
laitator  revoked  the  codicil  (D),  and  that  the  words  at  the 
tanmencement  of  the  codicil  (C)  referring  to  the  revoked 
eodicil  (D),  and  the  words  at  the  conclusicm  of  the  codicil 
(C)  whereby  the  codicil  (D)  is  apparently  ratified  and  con- 
farmed^  were  therein  inserted  by  W.  S.»  the  solicitor  who 
Irew  the  codicil  (C),  without  any  intention  of  thereby  re- 
riving  the  codicil  (D). 

Witnesses  were  examined  upon  this  Allegation,  including 
Wm  S.J  the  deceased's  solicitor,  who  drew  the  codicils  (B) 
Old  (C). 

The  suit  was  an  amicable  one. 

Deane^  Dr.,  for  Mr.  Parkes. — The  testator  was  dealing  ]846. 
irich  this  £9,000,  and  from  time  to  time  he  altered  the  way  J««-  J^^  ^ 
n  which  it  was  to  go,  and  the  codicils  being  inconsistent 
ine  with  the  other,  the  question  of  their  construction  must 
fo  before  another  Court,  and  the  last  codicil  (C),  described 
aa  the  third,  referring  so  expressly  to  the  codicil  (D),  rati- 
fying and  confirming  it,  this  Court  can  hardly  avoid  pro- 
nouncing for  all  three  codicils.     It  does  not  appear  from  the 

VOL.  V.  3  K 
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Jom  S,      evidence  of  W.  8.,  ibm  drmwery  that  the  deoeMed  did  not 
^TT"         intend  to  revive  the  oodidl  (D).    The  Court  niasty  there- 
JMm.       forCf  grBnt  probate  of  all  the  papers,  leaving  the  oonstmc- 
tion  of  them  to  the  Court  of  Chancery. 

Jenmetf  Dr.,  oofiird.*»The  effect  of  pronoandng  for  all  the 
papers  woold  be,  that  the  Court  would  give  its  authority  to 
a  revoked  paper  as  part  of  the  will,  and  Mr.  Parkes  must 
be  considered  as  an  executor  and  a  trustee,  a  Court  of 
Construction  having  no  power  to  remove  him ;  whereas,  in 
the  last  codicil,  the  testator  recognises  as  his  only  cxecuton 
and  trustees  Messrs.  Bailey  and  Jackson.  *<  Whereas  by  my 
said  will  and  codicils,  or  some  or  one  of  them,  I  have  di* 
reeled  the  trustees  thereof,  who  are  at  present  Jacob  Bailey 
and  An<lrew  Jackson.*'  [Psb  Curiam.— What  is  the  mean- 
ing of  **  who  are  at  present?**]  He  confirms  the  paper  (B) 
in  which  Messrs.  Bailey  and  Jackson  are  named  trustees  and 
executors,  to  the  exclusion  of  Mr.  Parkes ;  and  the  last  codi* 
cil  declares  that,  if  the  testator  should  purchase  any  pro- 
perty from  Mr.  Parkes,  in  part  satisfaction  of  his  debt  to 
him,  he  bequeathed  such  property  in  trust  to  Messrs.  Bailey 
and  Jackson,  not  including  Mr.  Parkes.  [Psr  Curiam. — 
I  should  like  to  have  some  further  explanation  from  W.  S. 
as  to  how  this  codicil  came  to  be  so  drawn  up.  I  never  read 
stronger  words.  At  present,  I  have  no  means  of  under- 
standing it.]  The  words  "ratify  and  confirm"  are  not 
^uivalent  to  "  revive.**  [Pbr  Curiam. — 1  never  remem- 
ber a  case  of  so  much  difficulty.  Observe,  the  first  codicil 
(D)  is  not  propounded.  I  must  have  some  further  informa- 
tion before  1  can  dispose  of  the  case.  I  feel  this  difficulty : 
the  codicil  (D)  was  revoked,  and  could  only  be  revived,  ac- 
cording to  the  Act,  by  an  instrument  regularly  executed 
shewing  an  intention  to  revive  it.  Here  is  a  codicil  reciting 
the  revoked  codicil,  and  ratifying  and  confirming  the  will 
and  the  former  codicils.] 


Conclusion        The  case  having  stood  over,  the  Court,  at  the  prayer  of 

reficinded.  •--   ^^  Proctor  for  Messrs.  Bailey  and  Jackson,  rescinded  th 
Aaainomil  Ar-  .  -       ,        ,    .    .         ^        *  i ,.  . 

tide.  conclusion  of  the  cause,  for  the  admission  of  an  Addition? 
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Article,  which  pleaded  that,  between  the  dates  of  the  codi-  Juvi  Ai 
^ils  (D)  and  (B),  the  testator  had  become  dissatisfied  with  ff^j^  y, 
Mr.  Parkes,  and  declared  that,  in  consequence  thereof,  he  Ptulu^ 
executed  the  codicil  (B)  ;  that,  in  December,  1845,  the  tes- 
tator wrote  a  letter  to  his  solicitor,  W.  S.,  respecting  the 
codicil  (C),  in  which  he  said,  '<  I  wish,  in  addition  to  my 
last  codicil,  to  execute  another,  confirming  the  appointment 
of  Mr.  Jacob  Bailey  and  Mr.  Andrew  Jackson,  as  my  exe- 
cutors and  co-trustees,"  and  that  this  letter  formed  the  sole 
instructions  for  the  codicil  (C),  the  solicitor  having  had  no 
personal  interview  with  the  testator  on  the  subject  of  that 
eodidl,  which  was  drawn,  without  further  reference  to  the 
testator,  by  a  conveyancer,  by  whom  the  words  at  the  be- 
ginning and  end,  reciting  the  codicil  (D),  and  ratifying  and 
confirming  the  former  codicils,  were  inserted  without  due 
consideration,  he  and  W.  S.  acting  under  the  erroneous  im- 
pression that  the  codicil  (D),  though  revoked,  yet,  remaining 
uncancelled,  still  formed  one  of  the  testamentary  papers  of 
the  testator,  who,  by  the  execution  of  the  codicil  (C),  did 
not  intend  to  revive  or  reinstate  any  part  of  the  codicil  (D)« 
This  Additional  Article  was  opposed  by 

Deane, — The  object  of  this  Article  is  to  let  in  evidence     1847. 

Ffib  S. 

on  which  the  Court  may  put  a  construction  upon  the  paper  ^hq,,,,,,^. 

otherwise  than  it  bears  upon  the  face  of  it.     But  the  mean- 

ing  is  so  plain  and  obvious,  that  the  Court  is  not  at  liberty 

to  receive  evidence  to  the  contrary.     Were  the  words  of  the 

testator  not  so  sensible  as  to  stand  by  themselves,  there  are 

authorities  which  shew  that  this  Court,  as  to  the  factum, 

has  refused  to  receive  evidence  to  control  the  meaning  of 

such  words,  even  before  the  present  Act.     A  question  arises 

on  the  words  in  the  22nd  section,  «<  shewing  an  intention  to 

revive.*'     Without  reference  to  cases,  one  would  suppose 

that  if  the  testator  shews  a  clear  intention  on  the  face  of  the 

instrument,  and  the  words  cannot  be  otherwise  understood 

than  as  reviving  the  paper,  the  intention  of  the  Statute 

is  that  no  counter-evidence  shall   be  received.      Jarman, 

On  Wills*     Walpole  v.  CMmondeUy.f     Skinner  v.  Ogle.X 

*lVoL17a  t7T.  R.13a  : 4 Notes  of  Ca.  74. 
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Jovs  fk  Suppose  the  deceased  had  revoked  two  papers,  one  as  to  the 
Baibwr,  ^»^^^9  the  other  as  to  the  appointment  of  executors,  would 
PmiUB,  the  Court  be  at  liberty  to  receire  evidence  dehors  as  to  his 
intention  ?  [Pbb  Cubiam* — The  question  simply  is,  whether 
parol  evidence  can  be  received  or  not— whether  the  intention 
of  the  deceased  is  to  be  collected  from  the  paper  itself,  or 
fVom  parol  evidence.  The  case  seems  to  come  nearest  to  that 
of  Greenaugh  v.  MartimJ*'}  In  Skinner  v.  Ogle^  the  Court 
adopted  the  words  of  Mr.  Jarman,  who  says  that  the  inten- 
tion of  the  testator  must  be  collected  from  the  contents  of 
the  instrument  itself.  The  rule  was  laid  down  by  Sir  John 
Nicholl,  in  BaifUon  v.  BayUon.f  All  the  authorities  are 
referred  to  by  Mr.  Justice  Williams.^  In  Thome  v.  Rooke,^ 
the  Court  said  that,  in  all  cases,  the  Court  looks  to  the  paper 
itself  to  see  if  there  be  any  ambiguity.  [Pbb  Cubiam. — 
How  does  a  question  of  ambiguity  arise  here  ?]  I  appre- 
hend there  is  no  ambiguity.  [Pbb  CuBiAM.-^It  is  a  ques- 
tion of  construction,  not  of  probate.  I  cannot  separate  parts 
of  the  instrument,  and  grant  probate  of  one  part  and  not 
of  another.]  If  the  Court  rejects  the  paper  (D)^  and  we  go 
to  a  Court  of  Construction,  that  Court  will  not  look  at  any 
paper  not  admitted  to  probate. 

Jenner^  con/r^— This  was  a  mistake  of  the  conveyancer 
and  of  W.  8.,  who  instructed  him.  The  Article  shews  a 
difference  between  the  instrument  and  the  instructions  :  the 
intention  of  the  testator  is  to  be  collected  from  his  letter  and 
the  explanation  of  W.  S.  The  Court  must  put  a  construc- 
tion upon  the  papers  if  it  grants  probate  of  them,  otherwise, 
to  whom  would  it  grant  probate?  [Per  Curiam. — 1  do  not 
see  my  way  through  the  case.  All  the  information  I  get  is 
from  W.  S.,  that  it  was  a  mistake,  committed  under  an 
erroneous  impression  that  a  revoked  codicil  continued  to 
form  part  of  the  testamentary  disposition  of  the  deceased^ 
provided  it  remained  uncancelled.  This  should  appear  on 
the  face  of  the  paper,  and  the  question  is,  whether  I  can 
receive  evidence  as  to  the  non-intention  to  revive  the  codicil 


*  2  Add.  239.  f  3  Add.  232. 

X  Law  of  Ex.  c  iii.  §5.  §  2  Cart.  81 1.    1  Notes  of  Ca.  259. 
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which  had  been  revoked.    It  is  all  intention.    If  there  is  no      Jom  A. 
doubt  on  the  face  of  the  paper^  I  require  no  evidence.     Do      »"I^ 
the  words  necessarily  shew  an  intention  to  revive  ?     Deane.       Pti^kn! 
-—The  chief  difficulty  arises  from  the  words  '*  at  present " — 
iprho  were  the  executors  *<  at  present  ?"]     If  the  testator  in- 
tended   to  re-admit   Mr.  Parkes   as  executor,  he   would 
liave  gone  on  to  shew  it  in  other  parts  of  the  codicil ;  but, 
on  the  contrary,  he  speaks  of  Mr.  Bailey  and  Mr.  Jackson 
only  as  his  executors.     [Pbr  Curiam. — Another  difficulty  of 
the  Court  is  this:  it  has  already  the  parol  evidence  of  W.  S. 
before  it.] 

Sir  H.  Jennbr  Fust.— I  shall  reject  this  Article,  and  Judomiht. 
assign  the  cause  for  sentence  on  the  second  assignation. 
How  I  am  to  get  through  the  case  I  cannot  at  present  see.      Article  re- 
I  cannot  understand  how  such  an  impression  could  have  got  j^ted. 
into  the  mind  of  any  professional  person,  as  that  a  revoked 
codicil  could  still  form  part  of  a  testator's  will. 


The  cause  now  came  on  for  hearing.  juoe  5. 

Deane  asked  for  probate  of  all  the  papers  to  the  three  exe-  Aeoumeiit. 
cotors  named  therein.     [Per  CuRiAM.-i-The  only  question 
is,  to  whom  probate  is  to  be  granted.] 

Jenner,  contrh, — If  it  has  not  been  done  here,  no  testator 
can  revoke  the  appointment  of  an  executor  by  a  codicil. 

Sib  H.  Jenner  Fust. — There  never  was  a  case  before  Juooment. 
the  Court  in  such  a  complicated  state  of  circumstances, 
and  where  there  had  been  such  a  strange  misunder- 
standing of  the  law.  The  deceased  executes  a  will,  ap- 
pointing Mr.  Bailey  and  Mr.  Parkes  executors.  He  then 
executes  a  codicil,  confirming  the  will.  Then  he  exe- 
cutes a  second  codicil  revoking  the  first,  and  revoking 
the  appointment  of  Mr.  Parkes  as  executor,  substituting 
Mr.  Jackson^  and  confirming  his  will.  Lastly,  he  executes 
a  *'  third  "  codicil  (so  described),  reciting  the  two  former 
codicils  by  date, — the  first  codicil  being  thus  referred  to 
as  a  subsisting  codicil,  though  revoked  in  terms, — and  he 
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Jiriri  6,       concludes  this  codicil  in  these  words :  **  And  in  all  other 
p^^j      respects,  I  do  hereby  ratify  and  confirm  my  said  will  and 
J^SmJ      former  codicils."    What  will  and  codicils?    The  will  and 
codicils  referred  to  at  the  commencement  of  this  instrument 
He  confirms  the  codicil  which  had  been  revoked  by  the 
praoeding  codicil^  and  gives  effect  to  that  codicil  in  every 
respect.   I  cannot  understand  how  it  can  be  revoked  in  part 
and  not  in  the  whole;  if  he  confirms  it»  he  confirms  the 
whole,  but  has  revoked  the  appointment  of  Mr.  Parkes  as 
executor  under  the  will.    How  can  I  say  that  Mr.  Parkes 
has  established  his  right  to  probate  of  the  will  as  one  of  the 
executors?      For  he  is  to  establish  his  right  against  the 
codicil  which  revoked  his  appointment,  and  if  I  grant  pro- 
bate to  Mr.  Parkes  as  one  of  the  executors,  I  pronounce  that 
that  oodidl  is  good  aa  to  part,  and  bad  as  to  the  oUier  part 
My  opinion  is  that  Mr.  Parkes  has  not  established  his  right 
to  be  an  executor  and  to  have  probate  of  the  will  and  the 
three  codicils,  and  that  Messrs.  Bailey  and  Jackson  are  the 
parties  entitled  to  probate,  as  the  only  executors.     What 
the  effect  of  this  decision  may  be  elsewhere  I  cannot  say ; 
this  Court  has  only  to  decide  whether  the  papers  are  enti- 
Frobate  of  tied  to  probate,  and  who  are  the  parties  to  take  it;  and  1 
to  Meim^  ^^™  ®^  opinion  that  all  the  papers  are  entitled  to  probate,  and 
and  J.  that  Messrs.  Bailey  and  Jackson  are  the  persons  entitled  to 

take  it. 

Procton :— J:  B.  Puekle,  for  Bailey  and  Jackson ;  Nm^e,  for  Fsrket. 


Ittig^  <ttourt  of  2llimiraHv« 

9rdSe$$.  June  II. 

Costs.  --        The  ««  Catherine."— ^c/  an  PeiUion,— This  was  origi- 
Wbere  a  bot-      n 
tomrybondhad  ^^v  ^^  action  upon  a  bottomry-bond,  dated  5th  July,  1845, 

Keenpronounc  for  £8,099,   upon   the   brig  Catherine  and  her  cargo,  by 
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,  Messrs.  Bell  and  Grant,  the  holders.    The  Surrogate,  on  the      Jons  II. 
,  Srd  September,   1845   (there  being  no  opposition),  pro-     cJkI2, 

nounced  for  the  validity  of  the  bond,    and  referred  the 
.  amount  to  the  Registrar  and  Merchants,  who,  on  the  12th  genu^'and  *^Se 
y  December,  1846,  reported  that  the  sum  of  £41 1  only  was  due  amount    refer- 
^  upon  the  bond,  which  Report  was  confirmed  by  the  Surro-  Registrar   and 
^  fP^9  At  the  prayer  of  the  bondholders.     The  owners,  under  Merchanto, 

the  circumstances,  considering  the  large  reduction  of  the  JsleSS^our  M" 
-  c&Uim  of  the  bondiiolders,  and  the  expenses  to  which  they  i:3,099,  —  the 

(the  owners)  had  been  put  in  the  investigation  of  transaciions  Jemned  *^the 

which  they  alleged  to  be  fraudulent,  in  respect  to  the  bond,  bondholders  in 
'prayed  the  Court  to  condemn  the  bondholders  in  all  the  J^*^^^^'^^ 

coeti  of  the  reference. 

The  facts  are  fully  detailed  in  the  Judgment. 

Addams  and  Ba^ord^  Drs.,  for  the  owners. — The  ques-  Aboumiitt. 

tion  is,  whether,  upon  general  principles,  the  underwriters, 
'^  who  did  not  dispute  the  validity  of  the  bond,  afler  £2,688 
^  lias  been  disallowed  out  of  £3,(^9,  and  a  case  has  been  made 
^  (aot  of  the  grossest  fraud,  on  the  part  of  those  concerned  in 
^  Portugal,  which  ever  came  before  this  Court,  should  be 
'  made  to  pay  the  costs  of  the  reference. 
f  Haggardf  Dr.,  for  the  bondholders. — The  bond  was  given 
'  by  an  Englishman ;  it  came  in  a  regular  way  into  the  hands 
^  €if  Messrs.  Bell  and  Grant ;  it  was  allowed  to  be  pronounced 
^  for  unquestioned,  though  the  parties  interested   were  in 

£ngland,  with  all  the  means  of  information  from  the  master 
Id  and  crew  of  the  vessel.    This  is  the  first  instance  in  which 

the  Court  has  been  called  upon  to  visit  bondholders  with  a 

total   loss  because  a  large  sum  has   been  disallowed  on 

account  of  the  ship. 

Dr.Lushinoton. — If  it  were  now  any  part  of  my  duty  Jodomknt. 
to  decide  upon  the  validity  of  the  bond,  or  to  pronounce  any 
opinion  as  to  the  correctness  of  the  Report  made  by  the 
Registrar  and  Merchants,  there  are  very  many  of  the  facts 
«nd  circumstances  noticed  by  Counsel,  and  very  many  of 
their  arguments,  which  would  be  deserving  of  very  serious 
consideration.  But,  in  my  opinion,  my  judgment  upon 
the  present  occasion  must  be  governed  by  principles  uni- 
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JoNi  II.     versally  acknowledged,  and  uniformly  acted  upon,  in  these 
Oafhnnf.     Courts,  in  every  case  whatsoever^  where  such  principles 
are  properly  applicable* 
Fact!.  To  look,  in  the  first  instance,  at  some  few  of  the  facts 

that  have  led  to  the  present  litigation : — It  appears  that  the 
vessel  proceeded  against  was  stranded  on  the  coast  of  Por- 
tugal, in  April,  1645,  and  that,  being  so  stranded,  some 
expenses  were  necessarily  incurred  for  the  purpose  of  effect- 
ing repairs  which  were  indispensable  to  enable  her  to  prose- 
cute her  voyage  to  this  country,  she  being  bound  to  various 
ports  in  England,  with  a  cargo  of  wine.  For  the  amount  of 
these  expenses,  a  bottomry-bond,  bearing  date  the  5th  of 
July,  1845,  was  signed  by  the  master  for  the  sum  of  8,099/. 
The  vessel  reached  this  country  at  the  end  of  July  or 
beginning  of  August  in  the  same  year,  and  an  action  was 
then  entered  by  Mr*  Poynter,  on  behalf  of  Messrs.  Bell  and 
Grant,  for  the  sum  of  S,SO(M.,  and  a  warrant  was  extracted. 
It  appears  that  Messrs*  Bell  and  Grant  (according  to  their 
own  statement,  contained  in  the  (uriginal  affidavit)  stood  in 
the  following  position :  Mr.  Grant  swears  that  he  is  one  or 
the  partners  in  the  firm  of  Bell  and  Grant;  that  the  depo- 
nent became  an  agent  to  Morgado  and  Co.,  of  Olhao,  in  the 
kingdom  of  Portugal,  and,  by  indorsement  of  itr  they  are 
legal  holders  of  this  bond,  granted  by  Thornton,  the  master 
of  the  Catherine^  for  advances  made  for  the  benefit  of  the 
ship.  It  appears  by  the  bond  itself,  to  have  been  indorsed 
in  the  following  terms : — "  Pay  to  Bell  and  Grant,  or  order, 
of  London,  the  within- mentioned  sum, — dated  Olhao,  the  7th 
of  July,  1845 ;"  and  it  purports  to  be  signed  by  Morgado 
and  Co.  I  apprehend  it  is  of  no  importance  whether  this 
bond  was  held  by  Messrs.  Bell  and  Grant  in  the  character  of 
agents,  acting  on  commission,  or  whether  it  has  been  assigned 
to  them  for  a  valuable  consideration ;  because  I  take  it  that 
the  principle  is  undoubted  in  either  case.  They  must  stand 
in  the  shoes  of»  and  precisely  in  the  same  position  as,  the 
original  holder  of  the  bond ;  they  can  have  no  other  advan- 
tage than  he  was  entitled  to,  and  they  are  subject  to  all  the 
liabilities  in  law  and  equity  to  which  he  would  have  been 
subject*     This  being  so,  an  appearance  was  given  by  Mr. 
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Clarkson,  on  the  3rd  of  September,  on  behalf  of  the  owners      Juhb  1L 
of  the  ahip,  and  he  then  admitted  the  validity  of  the  bond,      Catlwine 
and  afterwards  the  Surrogate  pronounced  for  its  validity, 
and  ordered  the  accounts  to  be  referred  to  the  Registrar  and 
Merchants,  who  made  a  Report,  on  the  12th  of  December, 
1846. 

I  think  it  expedient  to  consider  a  little  what  is  the  effect  Effect  of  a 
of  pronouncing  for  the  validity  of  a  bond,  and  the  reference  f«fe'e™5«« 
to  the  Registrar  and  Merchants,  in  the  Brst  instance.  I 
apprehend  that,  when  once  the  Court  has  pronounced  for 
the  validity  of  a  bond,  whether  it  be  done  by  the  consent, 
or  against  the  will,  and  in  opposition  to  the  wishes,  of  the 
party  who  defends  it,  in  that  case  the  validity  of  the  bond 
is  finally  and  completely  determined,  so  far  as  this  Court  is 
concerned  ;  and  unless  that  judgment  be  appealed  from,  the 
Court  must  consider  it  as  a  valid  bond.  But  when  the  Court 
pronounces  for  the  validity  of  a  bond,  it  gives  no  opinion  as 
to  the  amount  due  under  it.  It  is  one  of  the  most  conve- 
nient and  beneficial  practices  which  this  Court  can  uphold, 
to  pronounce  for  the  validity  of  a  bond  by  consent,  and 
refer  the  amount  to  the  Registrar  and  Merchants.  It  is 
obviously  so  to  all  parties  who  seek  justice,  because  the 
party  proceeding  gets,  in  the  first  instance,  the  realization 
of  his  security,  whether  it  be  the  ship,  cargo,  or  freight,  or 
whether  it  be  a  remedy  against  the  bail,  and  no  man  ought 
to  seek  to  recover  more  than  that  which  is  justly  due  to 
him.  It  is  beneficial  to  the  other  party,  namely,  the  per- 
sons who  have  to  pay  the  bond,  because  they  have  as  good 
a  mode  of  ascertaining  the  real  amount  of  the  expenditure  as 
is  possible  to  be  afforded  in  any  other  way.  I  apprehend 
that  a  reference  to  the  Registrar  and  Merchants  is  as  little 
expensive  and  as  certain  in  its  result  as  any  reference  can  be 
out  of  Court  to  any  number  of  merchants  selected  in  any 
manner  whatsoever.  Now  a  reference  being  made  to  the 
Registrar  and  Merchants,  the  Court,  unless  it  is  called 
upon  by  one  party  or  the  other,  never  interferes  until  the 
Report  is  made;  but  it  is  always  ready  to  interfere  if  the 
interests  of  justice  require  it.  It  is  always  ready  to  allow 
more  time  to  the  one  side  or  to  the  other  ;  to  the  one,  to 
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JoMs  11.  establish  the  demand  if  it  be  just;  to  the  other  to  shew  it  is 
Catherine,  unjust,  if,  in  the  opinion  of  the  Court,  a  sufficient  opportu- 
nity has  not  been  afforded  to  the  parties  of  obtaining  justice. 
In  this  case  there  was  no  such  application  during  the  long 
period  which  elapsed  from  the  time  when  the  validity  of  the 
bond  was  pronounced  for,  in  September,  1845,  until  the 
Report  was  made,  on  the  12th  of  December,  1846,  and  no 
doubt  very  ample  time  was  given  for  all  parties  to  establish 
their  rights,  whatever  those  rights  may  be.  I  say  *'  esta- 
blish their  rights,"  because,  in  the  first  instance,  what  is  to 
be  done?  He  who  claims  under  a  bond  pronounced  valid, 
must  shew  what  he  has  expended,  what  he  is  entitled  to 
under  the  bond,  whatever  be  its  nominal  amount.  Upon 
him  is  the  onus  probandi,  as  he  is  the  plaintiff,  as  it  is  upon 
every  person  who  is  to  establish  an  affirmative :  and  he  has 
every  advantage.  He  ought  to  keep  regular  accounts  and 
regular  receipts,  and  to  produce  those  accounts ;  and  if  the^r 
are  fair  and  just,  he  is  entitled  to  all  his  expenses  attending- 
the  establishing  the  accounts,  and  to  interest.  Bondholders 
have  no  right  to  complain  in  this  Court  that  they  have  not 
ample,  full,  and  complete  justice. 
Result  of  the  The  result  of  the  Report  is  this:  that  the  sum  of  £3,099 
^^*P^^  having  been  the  amount  sued  for,  and  mentioned  in  the 

bond,  the  Registrar  and  Merchants  have  pronounced  for  the 
sum  of  £41 1  only  as  due ;  or,  as  Dr.  Addams  has  stated, 
they  have  deducted  no  less  a  sum  than  £2,688.  The  Regis- 
trar and  Merchants'  Report  has  been  confirmed  by  the 
Court,  and  it  matters  not,  in  my  opinion,  whether  at  the 
instance  of  one  party  or  the  other.  It  has  been  confirmed 
by  the  authority  of  this  Court,  and  has  not  been  objected 
to ;  and  I  am  bound  to  consider  it  as  a  decision  by  a  compe- 
tent authority,  with  which  even  I,  under  existing  circum- 
stances, have  not  the  slightest  right  to  interfere,  unless 
indeed  it  was  shewn  to  me  that  some  very  peculiar  circum- 
stances had  arisen  to  prevent  the  parties  objecting, — res 
noviier  perventa  ad  noHtiam^ — into  which  the  Court  might 
think  it  fitting  to  inquire. 
Principle  of  Now  on  what  principle  stand  costs  in  cases  of  this  de- 
*^^^*'  scription  ?     I  apprehend,  upon  very  clear  and  very  decided 
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principles.  If  a  party  proceed  in  a  cause^  whatever  may  be  Jumx  11. 
the  nature  of  it,  and,  on  a  reference  being  made  to  the  c^I^m 
R^istrar  and  Merchants^  that  party  has  made  an  exorbi- 
tant and  extortionate  demand,  the  party  having  preferred 
mich  a  demand,  according  to  every  principle  of  justice  and 
equity,  must  pay  all  the  expenses  incurred  by  the  other 
party  in  resisting  it.  I  say  "  exorbitant  and  extortionate  :*' 
I  do  not  mean  to  say  that,  in  ordinary  references  to  the 
Registrar  and  Merchants,  where  there  may  be  small  items 
taken  off,  or  a  doubt  may  exist  whether  sums  are  sub- 
stantiated, in  such  cases,  the  principle  I  am  now  laying 
down  would  at  all  apply.  But  one  of  the  many  ingredients 
which  must  govern  the  proceedings  of  the  Court  in  all  these 
cases  is  the  proportion  of  the  amount  taken  off  to  the  sum 
demanded.  If  that  be  in  the  very  large  proportion  of 
JE2^688  to  £3^099,  then,  primd/acie^  the  party  has  made  an 
ttLorbitant  demand,  and  he  must  pay  the  expenses  of  the 
Inference,  and  indemnify  the  opposing  party  for  every  far- 
tibing  of  the  expense  incurred  in  resisting  it. 
^  It  has  been  said,  this  is  the  first  instance.  Whether  it  be 
sa  or  not, — I  have  not  taken  upon  myself  to  consider  whe- 
ther it  is  the  first  or  the  last  of  one  hundred, — it  stands  on 
the  same  eternal  principle  of  justice,  from  which  I  cannot 
depart,  namely,  that  where  a  party  prefers  a  claim  for  an 
amount  which  has  no  substantial  foundation  in  truth,  jus- 
tieey  or  equity,  he  should  always  indemnify  the  man  whom  Indemnity  to 
he  has  so  unjustly  sought  to  injure.  Primd  facie,  I  have  not  the  other  party. 
ope  shadow  of  doubt  that  I  ought  to  condemn  Messrs. 
Bell  and  Grant  in  the  costs  of  the  reference,  for  it  is  the 
C(»ts  of  the  reference,  and  nothing  else,  respecting  which 
my  judgment  is  now  called  for. 

Let  us  see  what  they  have  stated,  and  what  has  been  Case  of  the 
urged  on  their  behalf,  either  in  the  Act  on  Petition  (in  the  *»ndholdert. 
Answer  to  the  Act),  or  what  has  been  said  by  their  Coun- 
sel. With  regard  to  the  bonajides  of  the  transaction,  I  do 
not  apprehend  that  the  Court  is  under  the  necessity  of  pro- 
nouncing any  opinion  upon  it  whatsoever.  The  true  ques- 
tion is,  not  whether  Messrs.  Bell  and  Grant  have  acted  from 
the  commencement  of  the  transaction  bandjide,  but  whether 
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Juki  11.  die  party  who  has  put  them  in  motion  ban  been  justified  in 
CatkeHtu.  ^manding  £9^099.  Here^  again,  I  take  it  that  the  prin* 
dple  is  as  clear  as  daylight ;  that  you  cannot  separate  Bell 
and  Grant  from  Morgado  and  Co.  (if  there  be  such  a  firm), 
or  from  Mr.  Finder,  or  from  anybody  else :  they  stand,  I 
repeat,  in  the  shoes  of  the  original  parties,  entitled  to  the 
same  advantages  and  subject  to  the  same  liabilities.  If  they 
are  acting  as  agents,  they  cannot  complain,  because  they 
take  their  commission  upon  the  ground  of  certain  risks  they 
run  on  the  faith  and  credit  of  the  persons  for  whom  they  act. 
So  much  as  to  the  bonajides  of  the  case.  I  do  not  think  it 
necessary  in  the  slightest  degree  to  enter  into  any  considera- 
tion as  to  whether  Messrs,  Bell  and  Grant  ought  to  have 
been  more  on  their  guard,  under  existing  circumstances,  or 
whether  they  have  been  deceived  by  those  with  wliom  they 
corresponded.  1  do  not  mean  to  fix  the  slightest  imputation 
upon  their  honaJideM  in  any  part  of  the  transaction.  Neither 
do  I  think  it  necessary  to  enter  into  another  question,  which 
has  been  largely  discussed,  whether  the  whole  was  not  con- 
cocted in  fraud,  and  whether  all  the  accounts  were  not  exor- 
bitant, or  totally  false.  I  do  not  think  it  necessary  to  decide 
this  point.  I  want  to  see  whether  the  presumption,  that 
Messrs.  Bell  and  Grant  ought  to  pay  the  costs,  is  rebutted 
by  any  thing  they  have  said  in  their  Answer  to  the  Act. 

Now  I  must  of  necessity  look  rather  minutely  to  the 
real  substance  and  contents  of  the  Answer  to  the*  original 
Act  on  Petition.  After  going  through  the  proceedings  lie- 
fore  the  Registrar  and  Merchants,  and  the  confirming  the 
Report,  it  goes  on  thus :  <<  That  the  master  and  mate  were 
present  in  the  Registry  on  such  occasion,  and  made  certain 
averments  (not  on  oath)  to  impugn  the  said  account ;  but 
Poynter  alleged  that  he  at  such  time  protested,  and  still 
protests,  and  now  submits,  that  the  averments  of  the  said 
persons,  especially  the  master,  as  impugning  his  own  act 
ouglit  not  to  have  been  received."  Now,  the  main  part  of 
the  Argument  has  hinged  upon  this :  in  what  light  I  am 
bound  to  treat  this  averment,  and  the  effect  it  ought  to  pro- 
duce upon  my  mind.  First,  I  presume  it  is,  to  all  intents 
and  purposes,  a  true  and  accurate  averment,  that  £989  is 
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admitted  to  be  due  from  the  owners  as  incurred  on  account  Jum  II. 
of  the  ship  and  cargo.  It  is  a  little  difficult  for  the  Court  to 
ULj,  assuming  this  statement  to  be  correct,  why  the  R^s- 
trar  and  Merchants  did  not  allow  the  bond  to  that  extent. 
They  have  refused  to  allow  that  part  of  the  claim,  and  to 
what  conclusion  am  I  to  come  ?  The  only  conclusion  I  can 
come  to  is,  that  they  considered  that  this  amount  formed  no 
part  of  the  bond.  The  Registrar  and  Merchants  excluded 
it  from  their  Report,  and  how  can  I  conclude  that  it  formed 
part  of  the  bond,  when  it  was  excluded  from  their  Report, 
which  was  not  objected  to  ?  This  is  one  view  of  the  ques- 
tion, and  it  is  absolutely  conclusive  of  it.  But  let  us  see 
how  it  stands  in  another  point  of  view.  I  have  had  an 
opportunity  of  looking  at  the  accounts.  It  is  said  there  was 
an  admission, — and  I  hardly  think  it  can  be  characterized  as 
any  thing  but  an  admission^ — by  the  owners  of  the  freight 
and  cargo,  that  £989  was  really  due  on  account  of  expenses 
incurred  in  the  repair  of  the  vessel  and  on  account  of  the 
cargo.  I  understand,  first,  that  the  Registrar  and  Mer- 
chants have  not  allowed  this  amount ;  and,  secondly,  that 
there  has  been  no  appeal  against  their  judgment;  though 
an  admission  by  a  party  is  an  admission  which  may  be  taken 
against  him.  Now  there  is  a  document  coming  from  Mr. 
M*Ilean,  who  was  employed  in  taking  an  inventory  of  the 
expenses  incurred  on  account  of  the  ship.  I  was  at  the  first 
view  staggered  at  the  heading  of  this  document,  as  it  is 
very  much  of  the  nature  of  an  estimate,  and  looking  at  the 
document  itself,  it  is  not  of  the  nature  of  an  account,  and 
is  nothing  more  nor  less  than  an  estimate  as  to  what  could 
be  done  on  the  spot,  and,  as  compared  with  other  vessels, 
according  to  his  own  notion,  what  ought  to  be  fair  charges. 
Supposing  all  to  be  taken  as  true,  what  is  the  result? 
According  to  the  determination  of  the  Registrar  and  Mer* 
chants,  no  less  a  sum  than  £2,600  would  have  been  over- 
demanded.  Now  when  I  look  at  these  facts  and  circum- 
stances, I  think  it  is  utterly  impossible  that  either  I, 
or  any  other  judge,  could  hesitate  one  single  moment  as  to 
the  conclusion  to  which  I  must  come.  I  think  it  my  duty, 
first,  in  justice  to  the  party  proceeded  against,  who  has  been 
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Juki  11.  thus  unnecessarily  and  improperly — I  will  not  say  fraud  u- 
^TT  lently,  because  it  is  not  requisite  that  I  should  use  such  a 
word,  but  improperly  and  unnecessarily — put  to  an  enor- 
mous expense.  But^  as  far  as  the  Court  has  power  or  autho- 
rity, 1  will  prevent  that  party  suffering  further  loss.  I  speak 
also  for  another  reason  not  less  important  than  the  preserva- 
tion of  the  rights  of  individuals,  namely,  that  this  may  be  a 
caution  to  others,  that  when  British  ships,  or  any  other 
ships,  coming  into  a  British  port,  may  happen  to  meet  with 
the  misfortune  of  being  stranded,  and  require  repairs,  in 
any  part  of  the  world  whatsoever,  if  bottomry-bonds  are 
taken  to  an  exorbitant  extent,  and  they  are  put  into  suit  in 
this  Court,  I  will,  on  behalf  of  British  merchants,  as  well  as 
foreign  owners,  take  care  to  prevent,  to  the  utmost  extent 
of  my  power,  a  repetition  of  any  such  disgraceful  proceed- 
Condemned  ings  as  have  taken  place  in  this  cause.  I  condemn  the 
in  the  costs,      p^^y  j^  ^^  ^^^  ^f  the  reference. 

Addamt. — And  the  costs  of  this  proceeding  ? 
Pbr  Curiam. — Yes. 

Proctors:— PoyiUcr,  for  the  bondholders;    P.   Clarluon,  for  the 
owners. 


9tero0attbi(  OTourt  of  oranterfiurv. 

3rd  Sest.  June  15. 

The  appoint-  In  THE  GooDS  OF  William  Lott  Rytom,  dec.— 
Si^re,°written  ^^'«^»>  ex-parte.— The  testator  died  a  bachelor,  leaving  a 
across  the  will,  niece,  his  only  next  of  kin.  He  lef^  a  will,  dated  12th 
primal  TornH  November,  1840,  written  by  himself,  upon  one  of  the  printed 
included  in  the  forms  sold  as  "  Will  papers/'  which  is  signed  by  him  at  the 
probate.  f^Q^  g^j  attested  by  two  witnesses.     Across  the  paper  is 

written,  also  by  the  testator,  «'  I  direct  and  appoint  Sarah 
Wood  and  Thomas  Ward  Andrews  to  be  my  joint  execu- 
tors.   William  Lott  Ryton."     The  subscribed  witnesses  dc- 
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posed  that,  on  the  day  of  the  date  of  the  will,  the  testator  Junc  15. 
produced  it,  written  and  signed,  and,  stating  that  it  was  his  dTZT^ 
will,  requested  them  to  witness  it,  acknowledging  his  signa- 
ture at  the  foot  in  their  joint  presence ;  and  that  they,  in  his 
presence,  subscribed  their  names  thereto,  but  neither  noticed 
the  writing  across  the  will.  Directly  after  the  execution, 
one  of  the  witnesses  left  the  room  ;  the  other  remained  with 
the  testator,  who,  in  his  presence,  sealed  up  the  will  in  an 
envelope,  without  having  written  any  thing  across  it  after 
the  witnesses  had  attested.  On  the  same  or  ensuing  day, 
one  of  the  witnesses  mentioned  to  Elizabeth  Andrews  (wife 
of  Thomas  Randle  Andrews),  the  testator's  niece,  that  he 
had  witnessed  his  will,  and  on  that  same  day,  the  testator 
delivered  to  Mrs.  Andrews  the  will  sealed  up,  which  she 
immediately  gave  to  her  husband,  one  of  the  executors 
named  in  the  clause  written  across  the  will  (but  therein  by 
mistake  called  "  Thomas  Ward  Andrews"),  and  it  remained 
in  his  possession  unopened  until  afler  the  death  of  the  testa- 
tor, amongst  whose  papers  was  found  a  draft  of  the  will, 
containing  the  same  clause  written  across  it,  with  the 
words  "  The  original  will  to  Thos.  Andrews'  keeping," 
written  beneath. 

AddamSy  Dr.,  moved  for  probate  to  Mr.  Andrews,  the  sur-  Motiok. 
viving  executor.    [Per  Curiam.— Which  signature  did  the 
deceased  acknowledge?]     It  must  have  been  that  at  the 
bottom  of  the  will. 

Sir  H.  Jbnner  Fust. — The  will  in  this  case  (which  D>ca». 
presents  a  new  feature)  is  written  upon  a  printed  form.  In 
such  cases  difficulties  oden  arise,  and  I  must,  as  far  as  I  can, 
discourage  the  use  of  these  printed  papers,  as  they  open  a 
door  to  fraud,  and  not  only  so,  but  deceive  people.  If  this 
will  had  not  been  written  upon  a  printed  paper,  the  clause 
as  to  the  appointment  of  executors  would  have  been  in  its 
proper  place,  not  where  it  is.  The  witnesses  are  unable  to 
say  whether  this  clause  was  in  the  will  at  the  time  when  it 
was  produced  to  them  by  the  deceased,  and  he  acknow- 
ledged his  signature  to  it:  so  that  it  is  clear  the  signa- 
ture he  did  acknowledge  was  that  at  the  bottom  of  the 
will,    and    not    the    signature    across    the    will.      Primd 
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Jvvc  15.  fade^  the  clause  would  be  an  addition  to  the  wilL  But 
Eirtmudtf  Mmething  more  took  place  at  the  dme  of  executicm,  for  it 
appears,  after  the  deceased  had  acknowledged  his  signature 
to  the  will  and  the  witnesses  had  attested  it,  one  of  them 
withdrew,  and  the  other  remained  with  the  deceased*  who 
sealed  up  the  will  in  an  envelope,  without  writing  anj  thing 
more  upon  it,  and  the  will  was  delivered  thus  sealed  up  to 
the  wife  of  the  executor,  who  gave  it  to  her  husband,  io 
whose  custody  it  remained  sealed  up  until  after  the  death  of 
the  deceased.  There  is  another  circumstance:  a  draft  of 
the  will  has  been  found,  in  the  deceased's  handwridng, 
with  the  same  clause  written  across  it,  though  I  do  not 
know  that  this  carries  the  case  very  far.  Mrs.  Wood,  the 
deceased's  sister,  appointed  executrix,  died  in  the  deceased's 
lifetime,  and  Mrs.  Andrews,  the  niece  of  the  deceased,  and 
wife  of  the  executor,  is  the  only  next  of  kin,  and,  as  such,  is 
entitled  to  the  residue  of  the  property.  There  is  another 
difficulty :  the  deceased  has  written  one  of  the  christened 
names  of  the  executor  «*  Ward"  instead  of  "  Randle ;"  but 
I  think  this  mistake  is  sufficiently  accounted  for.  Under 
the  circumstances,  I  am  of  opinion  that  there  is  sufficient  to 
shew  that  his  signature  was  acknowledged  by  the  deceased 
to  the  witnesses,  the  clause  appointing  the  executors  being 
then  written  upon  the  will,  at  the  time  of  execution,  on  the 
12th  November,  1840,  on  which  day  it  was  sealed  up  in  an 

Probate  de.  envelope,  and  I  therefore  decree  probate  of  the  will  to  Mr. 
Thomas  Randle  Andrews,  the  surviving  executor  named 
therein. 
Deacon,  Proctor. 


<Erott0t0tors  Court  of  Hottliott* 

ard  5en.  June  18. 

Divorce  by  Saumders  v.  Saunders— Cau^e. — This  was  a  suit  for  a 
el^^'^thewiife  ^'^orce  by  reason  of  cruelty,  promoted  by  Mrs.  Catherine 
•gainsttbebus-  Saunders  against  Mr.  John  Saunders,  her  husband.  The 
band,.iiftalDed  ^jbel  pleaded  as  follows:— 
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1  &  2.    The  marriage  of  the  parties  (he  being  a  bachelor  and     Jun£  18. 
she  a  spinster)  on  the  9th  August,  1825,  at  South  Leith,  N.B,,     «  "^ 
according  to  the  rites  and  ceremonies  of  the  Church  of  Scotland;      Saunden. ' 
their  cohabitation  in  England,  and  the  birth  of  four  children.    3. 
That  a  marriage  portion  of  £1,000  was  paid  by  the  father  of  Mn,  bl^X^evwlnie 
Saunders  to  Mr.  Saunders,  and  that  no  settlement  was  made  in  of  the  children 
her   favour.      4.    That,  from    1839  or  1840,  Mr.   8.  uniformly  "id  near  rela- 
treated  his  wife  in  a  very  harsh  and  unkind  manner,  and  frequently,  [l^'^ut  Sl^o 
without* any  just  cause  or  provocation,  grossly  abused  and  insulted  taw'  no  act  of 
her,  and  on  many  occasions  struck  her,  and  dragged  or  pushed  personal     tio- 
her  about  the  room,  and  used  other  personal  violence  towards  her,  ^^J^f  SLhSk 
as  hereinafter  more  particularly  pleaded.     5.  That,  on  a  Sunday  t)and,     except 
aAernoon,   in  June,    1842,   the    parties   being    in   the   drawing-  his  pushing  the 
room  of  their  house,  Mr.  S.  accused  his  wife  of  not  using  her  JP^^*.  *?    i^"" 

influence  with  the  family  of  a  neighbour  to  induce  him  to  cut  or The  effect  of 

lop  some  trees  which  intercepted  the  view  from  the  windows,  and  the  last- men- 
thereupon,  without  any  other  cause  or  provocation,  he  flew  into  a  ^o°cdact,aiian 
violent  passion  with  her,  seized  her  by  her  clothes,  and  violently 
dragged  or  pushed  her  up  and  down  the  room  for  several  minutes, 
until  from  terror  and  exhaustion  she  fell  down  in  a  fainting  state,  in 
which  situation  she  was  found  by  the  servants  and  others,  who, 
attracted  by  her  screams,  had  come  to  her  assistance,  and  by 
whom  she  was  assisted  to  bed.  6.  That,  shortly  after  this  occur- 
rence, namely,  in  the  latter  end  of  June,  1842,  Mn>.  S.,  who  was 
then  in  a  weak  and  nervous  state,  in  consequence  of  her  husband's 
ill-usagp,  went  to  Leith,  on  a  visit  to  her  parents,  and  remained 
with  them  about  three  months,  during  which  she  partially  in- 
formed her  father  of  the  ill-treatment  she  had  experienced  from 
her  husband,  with  whom  her  father  personally  remonstrated,  and 
threatened  him  with  legal  proceedings  if  it  was  repeated,  when 
Mr.  S.  admitted  to  him  that  he  had  ill-treated  his  wife,  but  pro- 
mised to  treat  her  in  a  kind  and  proper  manner  if  she  would  re- 
turn to  cohabit  with  him,  and  which,  on  the  faith  of  such  promise, 
she  accordingly  did.  7*  That,  in  December,  1842,  Mrs.  S.  dis- 
charged from  their  service  Eliza  Mayhew,  for  whom  Mr.  S. 
avowedly  entertained  a  great  and  improper  partiality,  but  she 
suffered  her  to  remain  in  the  house  until  February  fullowing, 
having  no  fault  to  find  with  her;  that  Mr.  S.  evinced  great  dis- 
tress of  mind  at  her  discharge,  and  urged  his  wife  to  take  her 
back  again,  at  times  declaring  that,  if  Mayhew  did  not  come 
back,  he  should  go  out  of  his  mind,  and  would  go  off  with  her  if 
he  thought  she  would  consent ;  that,  Mrs.  S.  refusing,  he  became 
outrageous  in  his  behaviour  towards  her,  frequently  alluding  to 

VOL.  V.  3  G 
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June  18.       ^^^  refotftl  to  permit  Mayhew  to  retuni,  and  declaring  that  she 
-— "*         aboald  rue  the  conseqaences  of  it ;  that  the  mother  of  Mr.  S.,  to 

SMmder  ^*    ^^^^  ^^  made  oo  secret  of  his  affection  for  Mayhew,  expostulated 
with  him  on  the  impropriety  of  his  condact,  but  quite  ooayailinfrly. 
8.  That  Mr.  8.  often  declared  it  to  be  his  wish  and  object  to  drive 
his  wife  from  his  house,  or  induce  her  to  quit  it,  frequently  say- 
ing to  her,  tauntingly  (sometimes  with  oaths),  that  she  was  a 
mere  Scotch  beggar,  or  she  would  not  stay  to  be  treated  in  such  a 
way,  and  also  that,  if  she  had  been  an  Englishwoman,  slfe  would 
have  gone  away  long  before;  asking  her,  "  Why  don't  you  go?" 
and  concluding,  **  It  wilt  be  the  happiest  day  of  my  life  when  you 
leave  the  house.''    9.  That  Mr.  8.,  in  furtherance  of  his  aTowed. 
object  aforesaid,  repeatedly,  prerious  to  November,  1845,  with> 
out  any  provocation,  grossly  abused  his  wife,  charging  her  witb 
being  a  liar,  and  calling  her  a  brute,  a  hell-cat,  and  other  snclk 
opprobrious  epithets,  and  also,  at  many  of  such  times,  pushed  or 
dragged  her  about  the  room,  puRed  her  nose,  struck  her  upon  or 
spit  in  her  face,  to  her  great  pain,  terror,  and  alarm,  as  well  as 
infinite  disgust ;  that  such  pushing  or  dragging  about  the  room 
was  overheard  by  persons  in  the  house,  who,  on  one  or  more  of 
such  occasions,  found  her,  presently  after,  lying  or  sitting  oo  the 
ground,    in  a  very  distressed  and  exhausted  or  fainting  state, 
when  Mr.  8.  endeavoured  to  excuse  himself  by  saying  he  bad  only 
given   bis  wife  a  push  or  slight  shove.     10.  That,  in  October, 
1845,  Mr.  8.  falsely  accused  his  wife,  in  violent  and  abusive  terms, 
of  misapplying  money  be  had  given  her,  and  of  inciting  his  sons 
to  disobey  his  orders,  and  concluded  by  spitting  in  her  face,  and 
that  on  J.  M.  8.,  one  of  bis  sons,  coming  into  the  room  soon  after, 
and  whilst  Mrs.  8.  was  remonstrating  with  her  husband  on  account 
of  such  conduct  (naming  it),  he  said  **  And  here  it  is  again,"  and 
repeated  it,  in  the  presence  of  his  son,  and  afterwards,  in  reference 
thereto,  said  he  did  not  think  the  law  could  take  hold  of  that 
11.    That  Mr.  8.,   with  the  \'iew  and  intention  of  yexing  and 
annoying  his  wife,  wilfully  and  grossly  affronted  her  relations,  so 
as  to  drive  or  keep  them  from  their  house.    12.  That,  on  the  ht 
November,  1845,  after  Mrs.  8.  had  retired  to  her  bed-room,  Mr.  S. 
came  into  it  in   a  very  irritable  and  excited  state,  bringing  a 
large  bundle  of  tradesmen's  bills,  which  he  had  refused  to  settle, 
falsely  alleging  that  she  had  robbed  him  of  the  money  intrusted  to 
her  to  pay  them,  and  after  accusing  her  of  telling  lies,  dashed  the 
bills  against  her  face  and  left  the  room.     13.  That,  during  the 
night  aforesaid,  Mrs.  8.,  who  had,  through  her  husband's  ill- 
treatment,  become  reduced  to  a  very  nervous,  debilitated,  and  pre- 
carious state  of  health,  and  was  too  much  terrified  to  remain  alone 
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with  him,  left  bis  bed,  and  retired  to  a  separate  bed-room,  and       June  18. 
from  that  time  she  continued  to  occupy  a  separate  bed-room  until  ~~^ 

she   left  his  house.      14.    That,  on  Sunday,  the  9th  November,     '^^jj^/* 
1845,  Mr.  8.  tried  to  persuade  her  to  return  to  and  sleep  with 
him,  which  she  refused  to  do  without  his  solemn  promise  to  ab- 
stain  from   ill-treating  her,    whereupon  he  began  pushing  and 
driving  her  about  the  room  until  interrupted  by  one  of  the  ser- 
vants, when  she  escaped  to  the  bed-room  she  had  lately  occupied, 
Mr.  S.  following  her,  and  knocking  and  kicking  violently  against 
the  door;  that,  on  the  next  day,  he  had  all  the  bedding  removed 
out  of  the  room,  thereby  forcing  Mrs.  S.  to  have  a  bed  prepared 
fur  her  in  one  of  the  attics.     15.  That,  on  the  night  of  the  15th  No- 
vember, after  all  the  family  had  retired  to  rest,  Mr.  S.  went  up  to 
the  attic,  then  occupied  by  his  wife  as  her  bed-room,  and,  bursting 
open  the  door  with  great  violence,  seized  and  struck  his  wife,  and 
tried  to  force  her  down  stairs,  which  she  resisted,  and,  after  a 
struggle,  she  escaped  from  him'  into  an  adjoining  attic,  occupied 
by  one  of  her  sons ;  that  the  conduct  of  Mr.  8.  was  so  outrageous 
as  to  disturb  the  whole  family  (including  their  two  sons,  and  Miss 
8.,  the  sister  of  Mr.  S.,  then  staying  at  the  house  expressly  for  the 
purpose  of  protecting  Mrs.  S.  from  her  husband's  violence),  who 
assembled  and  passed  the  remainder  of  the  night  in  the  attic,  in 
alarm,  in  consequence  of  the  state  of  almost  phrensied  violence 
into   which  Mr.  S.  had  worked  himself;  that,  on  the  following 
morning,  Mrs.  8.,  being  strongly  advised  by  her  husband's  sister, 
and  also  by  her  own  sons,  to  leave  the  house,  as  they  could  no 
longer  protect  her,  or  be   answerable   for  her  personal  safety, 
yielded  to  their  advice,  or  rather  earnest  entreaty,  and  in  com- 
pany with  Miss  8.,  quitted  the  house,  and  placed  herself  under 
the  protection  of  the  mother  of  Mr.  8.,  with  whom  she  had  since 
resided  separate  and  apart  from  her  husband. 

An  Allegation  was  admitted  on  the  part  of  the  husband, 
which  counterpleaded  in  one  general  article  the  charge  of 
cruelty,  and  annexed  in  supply  of  proof  certain  letters 
from  Mrs.  Saunders  to  her  husband  and  to  others,  bearing 
date  in  1840,  1842,  and  1845. 

Addams,  Dr.,  for  the  wife. — The  conduct  of  the  husband,  April  22. 
as  proved  by  members  of  his  own  family,  amounts  to  legal  Aroumekt. 
cruelty.    Spitting  in  the  wife's  face  is  an  act  of  gross  cruelty. 
UAguilar  v.  UAguilar*     Shelford.f     In  Clobam's  Case,* 

*  1  Hagg.  E.  R.  Supp.  776.  t  On  Marr.  and  Div.  c  v.  §4,  p.  430. 

:  Hetley,  149. 


412 


CONSISTORY  COURT. 


[Taii.T 


JCNR   18. 

Saunders  v. 
Saunden, 


June  18. 
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where  such  an  act  was  proved,  a  Prohibition  was  nhaei 
The  letters  of  the  wife  to  the  husband,  written  in  aie^ 
tionate  terms,  are  no  disproof  of  the  charges. 

Robertson^  Dr.^  on  the  same  side. 

Bayjbrd,  Dr.,  for  the  husband. — ^The  parties  lived  to|^ 
ther  for  fourteen  or  fifteen  years  before  any  matter  of  oob> 
plaint  is  alleged  to  have  occurred.  The  first  charge  of 
cruelty  is  in  1842,  when  the  wife  fell  down  through  tonr 
or  in  spite,  not  from  being  pushed  down.  Different  vernai 
of  the  occurrences  are  given  by  the  witnesses,  and  one  of  the 
persons  present  on  one  occasion,  Eliza  Mayhew,  is  not  en- 
mined.  The  proof  of  cruelty  fails.  There  is  no  cue  ia 
which  a  divorce  was  pronounced  upon  the  single  isoliid 
fact  of  the  husband's  spitting  in  the  wife's  face,  h 
D'Aguilar  v.  UAguilaVy  where  such  an  act  occurred,  tb« 
were  adjunctive  acts;  and  in  C/o6orif*«  Ca«<r,  the  husbtfi 
besides  spitting  in  the  wife's  face,  gave  her  a  box  od  the 
ear,  whirled  her  about,  and  called  her  a  foul  name.  Tk 
wife,  in  the  present  case,  was  persuaded  to  leave  her  bi^ 
band  by  the  husband's  sister,  who  was  the  person  alandl 
not  the  wife. 

R,  Phillimore,  Dr.,  on  the  same  side. — Clobortts  CattTdH 
upon  Star  Chamber  law  only.  [Pkr  Curiam.— The  eftd 
of  that  case  is,  that  one  of  the  Judges  said  that  spitting  i> 
the  face  "  was  certainly  cruelty,  for  it  was  punishable  bj 
the  Star  Chamber.**  There  is  no  case  in  which  a  dimre 
was  granted  for  such  an  act  alone ;  it  is  not  likely  thattfaoe 
should  be  such  a  case.]  In  this  case  there  is  no  evidence  if 
any  bruise,  or  of  any  act  of  personal  violence  seen,  or  of 
any  words  of  menace,  threatening  health,  limb,  or  life;  ov 
any  declaration  of  the  wife,  recetUi  Jado,  that  she  hadw* 
ceived  any  bodily  injury  from  her  husband.  The  wifedoei 
not  withdraw  from  her  husband's  bed  through  any  feir  cf 
her  personal  safety.  The  real  cause  of  their  differences  w* 
the  wife's  so  withdrawing  herself,  whereby  she  was  giiil^ 
of  an  ecclesiastical  offence.     Brisco  v.  Brisco.* 

Dr.  Lushington. — The  parties  in  this  case  were  mimed 
*  2  Add.  259. 
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in  August,  1825^  and  were  separated,  afler  the  expiration  of  Junk  18. 
twenty  years*  cohabitation,  on  the  15th  November,  1845.  « 
On  the  26th  January,  1846,  the  Citation,  in  a  cause  of  sepa-  Saundtn. 
ration  by  reason  of  cruelty,  at  the  instance  of  Mrs.  Saunders, 
was  returned  into  Court.  It  appears  that  Mrs.  Saunders 
Mas  by  birth  a  Scotchwoman,  and  in  Scotland  her  own  rela- 
tives resided.  Mr.  Saunders  lived  chiefly  at  Woodford,  in 
£ssex.  There  were  issue  of  the  marriage  four  children, 
three  of  them  boys,  who  have  been  examined  in  the  cause. 

The  evidence  is  not  voluminous;  eight  witnesses  only 
have  been  examined,  and  those  on  the  Libel  given  in  by 
Mrs.  Saunders;  for,  although  Mr.  Saunders  has  given  in  a 
Responsive  Allegation,  which  was  admitted,  no  witnesses 
have  been  examined  thereon.     It  is,  1  think,  somewhat  pecu-     Evidence  of 

liar  that  of  those  eight  witnesses  all  should  be  relations,  and  "?•?"    "^w^"* 

°  ^01  the  partief • 

very  near  relations,  of  the  parties,  with  the  exception  of  one 

— Mary  Ramsay.  It  is  peculiar,  too,  that  the  mother  and 
sister  of  Mr.  Saunders,  and  three  of  his  sons,  should  be  five 
out  of  seven  of  such  relations,  and  that  the  cause  should 
come  to  be  decided  upon  their  evidence,  without  any  op- 
posing testimony  whatever.  But,  though  I  may  think  this 
somewhat  singular,  yet,  as  causes  of  this  description  involve 
transactions  of  so  private  and  domestic  a  kind,  there  may  be 
reasons  to  account  for  this  peculiarity.  However  that  may 
be,  my  judgment,  I  must  take  care,  must  not  be  affected  by 
any  such  circumstance.  It  may  be  well,  indeed,  to  remark, 
that  I  agree  with  Dr.  Addams  in  his  observation,  that,  primd 
facie,  the  presumption  is,  that  near  relations  of  the  husband, 
if  biased  at  all,  would  be  biased  in  his  favour.  As  to  the 
children  of  the  parties,  there  is  no  such  presumption  either 
way  ;  but  with  respect  to  all  near  relations,  there  is  always 
a  fear  of  partisanship,  which  induced  the  Court  to  consider 
with  care  whether  the  statements  of  such  witnesses  are  not 
overcharged. 

It  is  now  necessary  to  examine  the  acts  of  cruelty  which     The  ebmrgn 
have  been  charged  in  the  Libel,  and  the  evidence  in  support  ^^  P">o*- 
thereof.     General  rules  or  principles  I  need  not  advert  to, 
for  they  are  well  known  and  acknowledged  by  all ;  the  dif- 
ficulty lies  in  their  application. 
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Junk  18.         In  this,  as  in  all  cases  of  the  same  kind,  all  the  circumstances 
Satmderi  v     together  must  be  taken  into  consideration ;  for  the  question 

Saunden,  is,  not  whether  this  or  that  fact  alone  would  render  it  the 
duty  of  the  Court  to  pronounce  for  a  separation,  but  whe- 
ther all  the  facts  combined  ought  to  lead  to  that  result. 

General  ill-usage  is  pleaded  in  the  4th  article,  but  the  first 
specific  act  of  cruelty  charged  is  alleged  to  have  taken  place 
in  June,  1842,  and  that  on  some  trifling  discussion  as  to 
Mrs.  Saunders  not  endeavouring  to  obtain  leave  from  some 
neighbours  to  cut  certain  trees,  which  overhung  Mr. 
Saunders's  garden.  It  is  alleged  that,  upon  this  occasion, 
Mr.  Saunders  seized  his  wife  by  her  clothes,  and  violently 
dragged  her  about  the  room ;  that,  in  consequence,  she 
fainted  away,  and  was  found  in  that  condition  and  carried 
to  bed. 

It  is  manifest  from  this  pleading,  no  witness  being 
vouched,  and  no  witness  being  adverted  to,  that  direct  evi- 
dence of  personal  violence  on  that  occasion  was  not  to  be 
expected,  for  no  person  is  alleged  to  have  been  present  at 
the  actual  moment  of  ill-usage.  Mr.  John  Alexander  Saun- 
ders, the  son,  aged  twenty  at  the  time  of  his  examination,  is 
the  first  witness.  He  deposes  to  finding  his  mother  in  the 
state  described,  and  to  upbraiding  his  father  with  ill-conduct 
towards  his  mother.  Mr.  Saunders's  observation,  as  detailed 
by  this  witness,  is  no  admission  of  personal  ill-usage ;  he 
answered  that  "  it  was  only  an  exhibition  of  her  temper." 
Mr.  William  Saunders,  the  brother  of  the  preceding  wit- 
ness, was  only  sixteen  years  of  age  when  examined,  and 
consequently  he  could  not  have  been  more  than  between 
twelve  and  thirteen  years  of  age  at  the  time  when  that 
occurrence  took  place.  He  confirms  his  brother's  statement, 
and,  indeed,  goes  beyond  it ;  for  he  states  that  his  father 
said,  «*  I  only  gave  her  a  little  push."  This,  however, 
would  be  an  admission,  to  some  extent  at  least,  of  actual 
violence;  but,  looking  at  the  lapse  of  time,  and  to  the 
youth  of  the  witness,  it  would,  I  think,  be  too  dangerous 
to  confide  in  his  statement  as  precisely  accurate.  Mr.  James 
Miller  Saunders,  another  son,  who  was  at  the  time  of  his 
examination  of  the  age  of  seventeen,  is  also  examined  to 
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the  same  transaction.     He  confirms  his  brothers  generally^      Junk  la 
though  he  does  not  speak  to  the  particular  expression  de-     «  ""T" 
posed  to  by  the  preceding  witness.  Saumier§, 

I  am  not  prepared  to  say  that  the  evidence  adduced  on 
the  5th  article  establishes  any  legal  act  of  cruelty ;  but  when 
I  find  the  facts  distinctly  proved,  that  the  screams  of  Mrs. 
Saunders  were  heard ;  that  she  was  found  in  a  fainting  and 
helpless  stete ;  that  Mr.  Saunders  then  treated  her  with  utter 
indiflference — for  such  is  the  tenor  of  the  whole  evidence-— 
I  am  of  opinion  that  these  facts  strengthen  the  probability 
of  other  evidence  to  acts  of  misconduct,  and  for  this  rea- 
son :  that  the  descent  from  utter  indifference  to  the  feelings 
and  sufferings  of  a  wife  to  acts  of  violence  towards  her  is 
only  one  step  in  the  same  path. 

This  occurrence,  it  would  appear,  led  to  the  circumstances 
pleaded  in  the  6th  article.  Mrs.  Saunders,  in  the  summer 
of  1842,  paid  a  visit  to  her  father  in  Scotland,  and  then 
complained  to  him  of  the  ill-usage  she  had  experienced  from 
her  husband.  Mr.  Miller,  the  father,  very  properly  remon- 
strated with  Mr.  Saunders  on  such  imputed  misconduct, 
and  which  he  described  in  fitting  terms.  That  imputed 
misconduct  was  not  denied  by  Mr.  Saunders.  Mr.  Miller 
says  in  his  evidence  that  Mr.  Saunders  virtually  admitted  it, 
for  he  did  not  attempt  to  deny  having  done  towards  his 
wife  that  with  which  he  was  charged  by  Mr.  Miller ;  but 
he  did  attempt  to  palliate  his  conduct.  Mr.  Miller  went 
the  length  of  threatening  legal  proceedings,  and  producing 
Mr.  Saunders's  own  mother  as  a  witness  against  him. 

I  apprehend  that  this  is  very  strong  evidence  of  gross 
misconduct  on  the  part  of  Mr.  Saunders^  though,  perhaps, 
not  direct  proof  of  the  article.  In  cases  of  this  kind,  where 
it  is  often,  and  must  often  be,  impossible  to  produce  evi* 
dence  of  what  occurred  between  husband  and  wife,  such 
admissions,  whether  in  words  or  by  the  absence  of  denial, 
in  cases  where  every  innocent  man  would  deny  with  indig- 
nation if  he  could,  are  important  evidence,  for  it  is  the  best 
and  most  credible  testimony  the  res  gettce  would  admit  of. 

The  7th  article  relates  to  the  dismissal  of  a  servant,  named 
Eliza  Mayhew.     Mrs.  Saunders,  the  mother  of  Mr.  Saun- 
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Junk  1&  dersy  is  the  only  witness  who  deposes  to  the  facts.  She 
Sa^^g  V,  «tates,  in  that  year,  Mr.  Saunders  desired  her  to  use  her 
Soirndgn,  influence  with  the  wife  to  have  this  servant  taken  back ; 
that  she  refused,  in  consequence  of  what  Mrs*  Saunders 
had  said  respecting  the  servant;  that,  upon  this,  Mr. 
Saunders  was  very  despondent  about  it.  That  is  the  sub- 
stance of  the  whole  of  her  evidence,  and  I  apprehend  that 
no  inference  important  to  the  decision  of  the  cause  can  be 
drawn  from  it. 

The  8th  article  pleads  that  Mr.  Saunders  frequently  de- 
clared that  it  was  his  wish  and  object  to  drive  Mrs.  Saun* 
ders  from  his  house,  and  then  it  pleads  in  detail  many 
expressions  used  by  him  with  a  view  to  induce  her  to  quit. 
Mary  Ramsay,  who  was  a  servant  living  in  the  house,  is  a 
witness  examined  on  this  article ;  and  I  see  no  reason  why  I 
should  not  give  credit  to  her ;  and,  if  believed,  she  proves 
this  article  distinctly.  She  is  confirmed  by  William  Saun- 
ders, whose  memory,  when  speaking  to  transactions  of  this 
time,  is  more  to  be  trusted  than  when  he  speaks  to  those  of 
earlier  date.  In  still  stronger  terms  Mr.  James  Miller 
Saunders  deposes  to  similar  declarations. 

I  deem  this  evidence  to  be  of  weight  in  such  a  case  as 
this.  It  proves  the  animus  by  which  Mr.  Saunders  was 
governed  in  his  conduct  towards  his  wife.  When  once  it  is 
established  as  a  fact  that  a  husband  is  desirous  of  compelling 
his  wife  to  quit  his  roof,  it  is  not  very  likely  that  he  will  be 
over-scrupulous  in  the  adoption  of  means  to  attain  that  end. 
Where  such  a  motive  exists,  and  is  proved  to  exist  by  the 
declarations  of  the  husband  himself,  conduct  corresponding 
to  it  will  seldom  be  found  wanting. 

The  9th  article  relates  to  the  conduct  of  Mr.  Saunders 
during  the  year  1845,  and  prior  to  November  in  that  year. 
It  charges  the  use  of  most  opprobrious  language,  the  in- 
fliction of  personal  violence,  and  finally  the  gross  outrage 
of  spitting  in  his  wife's  face.  Mary  Ramsay  deposes  to  one 
act  only,  but  that  is  an  act  of  personal  violence,  though  not 
of  an  aggravated  description.  I  use  that  expression  because 
the  evidence  is  too  loose  to  allow  me  with  safety  to  affix  to 
it  a  stronger  character.     She  deposes  to  Mr.  Saunders  push- 
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ing  his  wife  out  of  the  room,  and  to  very  unfeeling  expres-  June  18^ 
sions  then  made  use  of  by  him.  The  evidence  of  the  two  SamderM  v 
brothers,  William  and  James  Miller  Saunders,  upon  that  Saunden. 
article,  remains  to  be  considered ;  and  if  I  am  to  give  it 
credit,  its  effect  must  be  very  important  as  to  the  issue  of 
the  cause.  As  I  have  already  observed,  I  fear  that  it  is  too 
true  that  near  relations,  when  examined  in  any  case,  even 
though  they  may  bear  the  same  relationship  to  both  par- 
ties, are  very  apt,  though  of\en,  perhaps,  unintentionally,  to 
be  imbued  with  the  spirit  of  partisanship.  Nor  is  this  to  be 
wondered  at  in  this  case,  for  they  have  often  been  mixed 
up  more  than  mere  spectators  in  the  transactions  they  are 
about  to  narrate.  Still,  however,  I  accord  with  the  opinion 
expressed  by  Sir  John  Nicholl,  that  such  witnesses  are  to 
be  believed  as  to  facts,  unless  satisfactorily  contradicted  or 
otherwise  discredited ;  but  with  respect  to  general  descrip- 
tions or  matters  of  opinion,  some  allowance  must  be  made 
where  the  evidence  is  given  under  a  state  of  excited  feeling. 

Mr.  William  Saunders  speaks  to  the  use  of  epithets  which^ 
coming  from  a  husband  to  a  wife,  are  most  insulting.  I  do 
not  think  it  necessary  that  I  should  detail  that  evidence, 
because  its  character  is  apparent  upon  the  bare  perusal  of  it. 
It  is  perfectly  true  that,  at  the  end  of  his  cross-examination, 
he,  to  a  certain  extent,  qualifies  this  evidence ;  but  how  ? 
These  are  his  words :  "  Whilst  I  have  been  under  examina- 
tion, I  have  considered  more  carefully  as  to  whether  I  ever 
heard  my  father  call  my  mother  a  liar,  as  I  have  deposed 
positively  to  having  done,  and  I  am  anxious  to  qualify  such 
deposition,  for  though  I  verily  believe  I  have  heard  him 
apply  such  epithet  to  her,  I  am  not  sufficiently  clear  on  the 
point  to  swear  positively  that  I  have  done  so."  Now  I  think 
that  that  qualification,  though  it  may  tend  to  throw  some 
doubt  upon  the  testimony  of  the  witness,  his  positive  testis 
mony  as  to  the  expression  which  I  have  particularized  as 
having  been  used,  does  induce  me  to  repose,  on  the  whole, 
greater  confidence  in  his  testimony,  because  it  shews  me  that 
his  evidence  was  given  with  care  and  caution,  and  under  a 
strong  sense  of  the  responsibility  to  speak  the  truth.  He 
deposes  to  an  act  of  personal  violence  which  can  scarcely  be 

VOL.  v.  S  H 
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Jvvn  la      distinguished  from  a  blow,  and  which  Mr.  Saunders  him- 
gfg^^ij^  ^,    self  admits.     I  say,  scarcely  to  be  distinguished,  because  it 
SatmtUr9.      is  a  very  nice  distinction  indeed  which  can  draw  the  line 
between  a  push  and  a  blow,  when  administered  by  a  hus- 
band to  a  wife* 

With  respect  to  a  second  act,  spoken  to  by  Mr.  William 
Saunders,  I  cannot,  from  his  evidence,  safely  conclude  that 
any  actual  personal  violence  took  place  on  that  occasion. 
Mr.  James  Miller  Saunders  deposes  to  the  use  of  the  most 
disgraceful  expressions  which  language  could  well  convey 
towards  this  unfortunate  lady — to  gross  personal  insults; 
and  all  this  was  done  in  the  presence  of  her  children.  It  is 
impossible  to  describe  conduct  more  offensive  to  the  wife,  or 
more  entirely  at  variance  with  the  obligations  of  the  mar- 
riage vow. 

The  10th  article  contains  a  charge  of  misconduct  such  as, 
if  well  founded,  deserves  to  be  characterized  in  terms  of  the 
severest  reprehension.  Ailer  detailing  some  dispute  about 
the  settling  of  money  matters,  it  pleads  that  Mr.  Saunders 
spat  in  his  wife's  face ;  that  he  afterwards,  in  the  presence 
of  his  own  children,  repeated  this  unmanly  act,  and  with 
expressions  of  insult  towards  her. 

First,  as  to  the  truth  of  this  charge.  All  these  facts  are 
distinctly  deposed  to  by  Mr.  James  Miller  Saunders.  I  see 
no  reason  whatever  for  not  giving  him  entire  credit  as  to 
this  part  of  his  evidence.  The  Counsel  for  Mr.  Saunders 
did  not,  and,  as  I  think,  very  prudently,  attempt  to  deny 
the  fact ;  and  I  have  thought  it  my  duty  on  the  present 
occasion  to  do  that  which  I  very  seldom  do  indeed,  when 
Counsel  have  not  read  them ;  I  have  referred  to  the  An- 
swers of  the  party,  for  the  purpose  of  strengthening  my 
own  conviction :  and  the  fact  is  admitted,  wiUi  an  attempt 
at  palliation. 
Legal  effect  Then  what  is  the  legal  consequence  of  such  conduct  as 
th^w'if"l"LJ"  ^^^^  Stowell  declares  it  to  be  legal  cruelty,  and 

some  discussion  has  arisen  on  this  fact,  as  to  whether  or  not 
Lord  Stowell  was  strictly  correct,  in  reference  to  a  report  in 
Hetley,*  in  which  that  very  question  had  been  a  matter  of 
*  Clobom'g  Case,  Hetley's  Rep.  149. 
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discussion  in  a  Court  of  Common  Law.  What  matters  it  Jwm  ISL 
what  is  said  in  a  report  of  a  case  in  Hetley  on  that  subject? 
What  more  competent  judge  on  sudi  a  question  is  there, 
or  could  there  be,  than  Lord  Stowell?  or  what  authority 
higher  or  more  obligatory  upon  me  to  respect  and  follow  ? 
I  would  follow  the  authority  of  Lord  Stowell  upon  sudi  a 
question,  even  if  the  reported  case  in  Hetley,  or  in  any 
other  report,  had  been  in  direct  opposition  to  it ;  for  sudi  a 
question  belongs  to  the  Ecclesiastiad  jurisdiction*  and  does 
not  appertain  to  that  of  Common  Law  Courts.  But,  in 
truth,  I  cannot  think  that  the  expression  of  Lord  Stowell 
requires  any  authority  whatever  to  support  it.  It  isf  I 
think,  a  natural  and  inevitable  conclusion  from  the  atrodty 
of  the  act  itself.  Is  it  not  manifest,  that  so  gross  and  perso- 
nal an  insult  would  be  insufferable  even  in  Uie  lowest  ranks 
of  life  ?  How  much  more  criminal,  how  much  more  pain- 
ful to  the  feelings  of  the  injured  wife,  when  sndi  an  offence 
is  perpetrated  between  parties  accustomed  to  the  decendes  of 
sodety,  and  educated  to  have  a  higher  r^^ard  for  them'  I  Bat 
to  look  at  such  behilviour,  if  it  were  necessary  so  to  do^  even 
with  more  technical  strictness,  is  it  possible  to  believe  that» 
when  a  husband  has  proved  himself  so  utterly  insensible  to 
all  the  feelings  which  he  ought  to  entertain  towards  his  wifis, 
so  brutal  and  so  unmanly,  that  he  would,  when  his  passion 
was  exdted,  restrain  himself  within  the  bounds  of  the  law, 
and  that  his  wife  would  be  safe  under  his  control?  Threats 
of  personal  ill-usage  have  been  deemed  suffident  to  justify  a 
separation.  I  am  of  opinion  that  such  an  outrage  as  this  is 
more  than  equivalent  to  any  threat,  for  it  proves  a  malign 
nity  of  feeling,  which  would  require  only  an  opportunity  to 
manifest  itsdf  in  acts  involving,  in  all  probabiUty,  greater 
personal  danger,  but  never  surpassing  it  in  cowardly  base- 
ness.  Nor  are  such  consequences  less  to  be  feared  when  it 
is  proved,  as  it  is  in  this  case,  that  the  husband  supposed, 
though  vainly  supposed,  that  he  was  not  within  the  cogni* 
sance  of  the  law  ;  for  those  who  are  resolved  to  go  to  the 
edge  of  the  law  are  the  most  likely  to  overstep  the  Ixmnds 
which  thdr  fear,  but  not  their  sense  of  duty,  prescribes  to 
them. 
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June  18.  I  have  no  occasion  to  say  what  would  be  the  eflfect  of  such 

Saundera  v     *"  *^^  '^  taken  singly  ;  but  I  have  no  hesitation  in  declaring 

Saunders,  my  opinion^  that,  united  with  the  other  circumstances  proved 
in  this  case,  there  is  enough  to  require  the  Court  to  inter- 
fere for  the  protection  of  the  wife,  and  to  pronounce  for  a 
separation ;  unless,  indeed,  there  remained  behind  some 
facts  which  could  take  off  from  the  legal  effect  of  those  to 
which  I  have  already  adverted. 

I  shall  very  briefly  dispose  of  the  remainder  of  this  case. 
The  evidence  of  Miss  Saunders,  the  sister  of  the  husband, 
upon  the  15th  article,  I  will  not  read, — it  is  unnecessary  to 
do  so ;  but  is  it  possible  to  read  that  evidence  and  not  con- 
clude, with  Miss  Saunders  herself,  that  the  removal  of 
Mrs.  Saunders  from  her  husband's  house  was  necessary  for 
her  personal  safety  ?  Miss  Saunders,  being  the  sister  of 
Mr.  Saunders,  was  the  last  person  who  it  was  likely  would 
take  part  unjustly  with  the  wife  against  her  own  brother. 
Though  Mr.  Saunders,  on  that  occasion  (in  the  month  of 
November,  1845),  used  no  actual  personal  violence,  yet  his 
conduct  was  so  outrageous  as  to  render  it  indispensably 
requisite,  in  the  opinion  of  Miss  Saunders, — herself  a  wit- 
ness and  a  bystander, — that  she  and  the  sons  of  Mrs.  Saun- 
ders should  sit  up  during  the  night  for  the  protection  of 
this  unfortunate  lady ;  and  she,  the  sister  of  Mr.  Saunders, 
is  the  person  who  <<  very  strenuously,"  as  she  says,  urged 
the  departure  of  Mrs.  Saunders  from  the  roof  of  her  hus- 
band, for  the  sake  of  her  personal  safety. 

Now  with  respect  to  this  most  disgraceful  scene,  deposed 
to,  as  I  have  said,  by  Miss  Saunders,  it  is  not  left  to  her 
evidence  alone ;  she  is  corroborated  by  William  Saunders, 
and  his  evidence  goes  further,  with  reference  to  prior  con- 
duct, practised  by  Mr.  Saunders  against  his  wife,  for  Mr. 
Saunders,  denying  other  acts  of  violence,  admits  he  had,  on 
one  occasion,  slapped  his  wife's  face.  It  is  singular  to  ob- 
serve how,  fortunately  for  the  cause  of  justice,  when  a  per- 
son endeavours  to  evade  that  justice  by  what  he  thinks 
extraordinary  caution,  it  often  happens  that  he  is  unable  to 
shape  his  conduct  with  accuracy  and  precision  to  the  attain- 
ment of  his  end,  and  that  when  he  thinks  he  is  advancing 
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his  own  end  by   his  own  declarations,  fortunately  makes      Junk  18. 
that  known  which  enables  the  Court  to  administer  the  jus-     «    "~T~ 
tice  It  desired  to  do.     The  same  observation  applies  to  the      Satmdera, 
evidence  of  Mr.  James  Miller  Saunders. 

It  appears  that,  after  this  transaction,  Mrs.  Saunders  took 
refuge  in  the  house  of  Mr.  Saunders'  own  mother,  who, 
infinitely  to  her  credit,  aiforded  her  daughter-in-law  the 
most  fitting  asylum. 

Now,  against  all  this,  what  has  been  urged  by  way  of 
defence  ?  First,  it  has  been  said  that  there  were,  on  some 
occasions,  witnesses  present  who  have  not  been  examined, 
and  the  name  of  Eliza  Mayhew  has  been  mentioned  ;  but  I 
am  yet  to  learn  that  it  is  incumbent  on  the  wife  to  produce 
all  possible  witnesses,  without  regard  to  their  characters  or 
circumstances,  or  why  the  obligation  on  Mr.  Saunders  to 
produce  witnesses,  if  he  think  they  can  avail  him,  is  to  be 
altogether  dispensed  with,  and  the  burden  thrown  upon  the 
wife.  She  is  called  upon  to  produce  as  many  witnesses  as 
she  deems  sufficient  to  establish  her  case  ;  she  may  fail  from 
the  paucity  of  her  witnesses,  as  well  as  from  their  evidence; 
but  if  they  make  out  a  primdjacie  case  against  the  husband, 
it  is  for  him  to  produce  other  witnesses  in  whom  he  can  con- 
fide to  establish  his  defence  to  the  charges  alleged  against 
him.  As  to  Eliza  Mayhew,  as  she  had  been  discharged, 
under  the  circumstances  stated,  by  Mrs.  Saunders  herself, 
she  was  clearly  not  a  witness  whom  the  Court  would  have 
expected  Mrs.  Saunders  to  examine. 

But  it  is  said  that  Mrs.  Saunders  withdrew  herself  from      The    wife's 
her  husband's  bed,  and  I  confess  I  do  not  wonder  at  it.     It  dnJJJjfromhcr 
may  be  enough  to  observe  that  this  case  aifords  no  sufficient  husband's  bed. 
proof  of  the  fact ;  that  it  is  neither  proved  in  evidence  nor  set 
up  in  plea.     But  even  if  the  fact  were  established,  that  Mrs. 
Saunders  had  occasionally  withdrawn  herself  from  her  hus- 
band's bed,  such  conduct  on  the  part  of  Mrs.  Saunders, 
though,  if  done  without  good  cause,  it  would  be  reprehen- 
sible, would  be  no  justification  of  the  cruelty  and  insult 
practised  by  Mr.  Saunders  towards  his  wife^  and  could  not 
take  away  from  the  legal  effect  of  such  cruelty  and  insult. 

With  respect  to  the  correspondence,  it  in  no  degree  alters 
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June  18.  my  opinion  as  to  the  conduct  of  Mr.  Saunders,  or  of  what 
Sa  'ndo'         oug^t  to  be  the  result  in  this  cause.     Affectionate  letters 

Saumden,  from  a  wife  to  a  husband  are  not  necessarily  inconsistent 
with  cruelty  on  his  part  They  may  be  so,  but  are  not 
necessarily  so.  So  long  as  the  parties  dwell  together,  it 
would  be  folly  to  suppose  that  the  letters  of  a  prudent  and 
affectionate  wife  should  teem  with  complaints  of  past  mis- 
conduct, and  the  reiteration  of  all  the  quarrels  which  had 
taken  place  between  them,  and,  by  the  exacerbation  of  her 
husband's  angry  feelings,  defeat  the  object  nearest  her  own 
heart,  namely,  an  entire  reconciliation,  and  the  securing  her 
better  treatment.  The  letters  Nos.  8  and  9,  annexed  to  Mr. 
Saunders'  Allegation,  only  prove  what  is  proved  throughout 
the  cause,  that  Mrs.  Saunders  was  an  attached  and  devoted 
wife,  most  reluctant,  until  absolute  necessity  compelled  her, 
to  live  apart  from  her  husband.  All  her  letters  reflect  credit 
upon  her  character,  and,  if  the  feelings  of  Mr.  Saunders  are 
not  wholly  extinguished,  must  strongly  remind  him  of  the 

Separation  pro-  happiness  he  has  thrown  away  by  his  own  misconduct.   I 
noanced  for.  /•     *i. 

pronounce  for  the  separation. 

Proctors  I'—NieUon,  for  the  wife ;  Bvarehtit^  for  the  husband. 


Divorce    by      FuRLONOBR  V,  FuRLONOBR.-^Catt#e. — This  was  a  suit 
ty,  by  the  huJ  ^^'  ^  divorce  by  reason  of  cruelty  brought  by  the  husband, 
band     against  Frederic  Furlonger,  against  Sophia  his  wife.     The  parties 
not    sustained  ^^^^  married  in  London,  16th  March,   1840,  he  being  a 
through  a  defi-  bachelor  and  she  a  spinster,  and  cohabited  until  September, 
dem^  ^    ^^'"  ^®^>  ^"®  child,  a  daughter,  aged  six  years,  being  the  issue 
of  the  marriage.     The  Libel  pleaded  that,  shortly  afW  the 
marriage,  the  wife  exhibited  an  ungovernable  temper  and 
disposition,  and  on  several  occasions,  whilst  living  at  War« 
minster,  in  1841  and  1842,  conducted  herself  towards  her 
husband,  without  provocation  on  his  part,  in  a  most  violent 
manner,  and  constantly  made  use  of  coarse  and  offensive 
language  towards  him  (calling  him  thief,  drunken  whore- 
master,  scoundrel,  and  villain),  in  the  presence  of  his  ser- 
vants and  others,  in  consequence  of  which,  he,  in  August, 
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1842,  separated  himself  from  her;  that,  in  the  autumn  of  Juns  18. 
1842,  he  went  to  reside  at  Yeovil,  where  he  was  joined  by  p^}^^  y 
his  wife,  whom  he  had  consented  to  receive  in  consequence  Fwrionger. 
of  her  apparent  contrition,  and  promises  not  to  repeat  her 
misconduct,  which,  however,  she  renewed  in  an  aggravated 
degree,  and  in  December,  1842^  she  threw  a  kettle  full  of 
boiling  water  at  her  husband,  who  with  difficulty  avoided 
the  same,  and  she  then  threw  over  him  a  bowl  of  water,  in 
which  some  dirty  linen  was  soaking  preparatory  to  its  being 
washed,  and  struck  him  violently  with  a  brass  candlestick 
on  his  head,  which  it  cut  and  bruised ;  that,  in  April,  1843^ 
the  husband  having  gone  to  the  theatre  with  a  neighbour, 
she  locked  him  out  of  his  house  on  his  return  at  night,  and, 
the  inns  being  closed,  he  was  compelled  to  pass  the  night, 
which  was  rainy,  in  the  street,  and  she  kept  him  locked 
out  of  his  house  for  about  a  week  aflerwards,  defeating  all 
his  attempts  to  gain  admission,  placing  with  her  own  hand, 
at  dusk,  a  deep  washing-tub,  full  of  water,  to  catch  him  a» 
he  descended,  if,  as  he  had  before  attempted  to  do,  he  had 
scaled  the  back  wall  of  the  premises,  assailing  him,  when 
he  applied  for  admittance,  in  coarse,  offensive,  and  threat- 
ening language,  in  consequence  whereof  he  quitted  Yeovil, 
and  his  wife,  with  her  child,  took  up  her  abode  at  her  father's 
house,  at  Totton,  near  Southampton,  the  parties  living  se- 
parate for  about  two  years ;  that,  in  March,  1845,  the  hus- 
band went  to  Clifton,  where  his  wife  was  then  staying,  and 
had  an  interview  with  her  (wishing  to  see  his  child),  which 
led  to  a  renewal  of  their  cohabitation  at  Marlborough,  and 
afterwards  at  Settle,  in  Yorkshire ;  that,  at  Settle,  she  re- 
sumed her  habits  of  violence  towards  her  husband,  and  in 
July,  1845,  struck  him  in  the  face  with  her  clenched  fist,  so 
as  to  bruise  and  blacken  greatly  one  of  his  eyes,  and  after- 
wards, in  the  night  of  the  same  day,  threw  a  wash-hand 
basin-full  of  water  over  him  when  he  was  in  bed,  accom- 
panying the  whole  with  gross  abuse  and  menaces  ;  that,  in 
August,  1845,  she  threw  a  can  of  water  over  him,  and  on 
another  occasion,  tore  the  skin  off  his  face  with  her  nails, 
and  struck  him  over  the  arm  with  an  iron  candlestick  with 
so  much  violence  as  to  break  the  candlestick  in  two,  and 
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JuMi  18.  aflerwardsi  at  night,  whilst  they  "were  in  bed  tpgedxr, 
struck  him  on  the  face,  which  she  also  tore  with  her  ndb; 
that  in  the  night  following  (Ist  September,  1845),  wMlilk 
was  in  bed  and  fast  asleep,  8he»  without  any  apparent  caae 
or  reason,  seized  him  by  his  shirt-collar^  and  tried  to  stungk 
hiro,  also  tearing  his  face  with  her  nails^  and  pulling  outUi 
hair  by  handfuls ;  that  he  thereupon,  about  roidiiigH 
quitted  the  house,  and  took  refuge  in  a  neighbour^^  mi 
from  and  afler  that  night,  finding  his  health  impaired  tf 
her  continued  and  increasing  violence,  he  ceased  to  cobliit 
with  his  wife. 

An  appearance  was  given  on  the  part  of  the  wife,  «H 
however,  offered  no  opposition  to  the  suit. 

Addams,  for  the  husband. — ^Without  pretending  taij 
that  the  case  is  proved  to  the  extent  it  was  thought  it  mjgit 
have  been  (Mr.  Clapham,  at  whose  house  the  parties  readel 
at  Settle,  having  died  in  March,  1846,  before  he  cooUhe 
examined),  it  is  submitted  that,  there  being  no  oppostiti 
on  the  part  of  the  wife,  the  evidence  is  sufficient  to  k&i 
a  sentence.  There  is  only  one  reported  case  predsdj  » 
lar,  that  of  Kirkman  v.  Kirkman,*  the  principles  of  wfakh 
apply  to  this  case.  No  defence  being  set  up,  considaiif 
the  limited  means  of  the  husband  (an  attorney's  clerk),the 
Court  will  be  justified  in  interposing  in  a  case  where  tk 
violence  with  which  the  wife  conducts  herself  shews  tbi^ 
as  in  Kirkman  v.  Kirkman,  she  is  '^  not  mistress  of  her  o«i 
passions;"  and  Lord  Stowell  there  observed  that  "thepc^ 
sons  of  both  parties  must  be  protected  from  violence;"  tint 
''  words  of  menace,  if  accompanied  with  probability  of  b^ 
dily  violence,  will  be  sufficient,"  and  that  *'  the  suffiaiif 
party  is  not  obliged  to  continue  in  cohabitation  under  sock 
treatment." 
Cur.  adv.  vuU.  Per  Curiam. — I  will  consider  till  next  Court-day  wbiU 
can  do. 


June  18. 

JUDOMEKT. 


Dr.  LusHiNGTON. — This  is  a  suit  brought  bythebi^ 
band  against  his  wife  on  the  ground  of  cruelty  alleged  t» 

•  I  Hagg.  C.  R.  409. 
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have  been  practised  towards  him  by  her.     Such  suits  are  of      Juki  18. 
rare  occurrence,  as,  indeed,  must   naturally  be  expected;    p  "T" 
but  there  is  no  doubt,  both  on  principle  and  precedent,  that     Furlomfo-.' 
they  may  be  brought,  and  carried  to  a  successful  issue,  if 
the  facts  proved  are  sufficient. 

With  respect  to  the  principles  which  govern  these  Courts  Principles  ^i- 
in  examining  cases  of  this  kind,  I  apprehend  that,  generally  ^^^^  e  to  tne 
speaking,  that  would  be  cruelty  if  practised  by  a  wife 
towards  her  husband,  which  would  be  held  to  be  cruelty  if 
done  by  him  towards  her.  I  say,  generally  speaking ;  for  I 
think  there  must  be  some  distinctions,  necessarily  founded 
on  the  great  difference  between  the  sexes,  and  the  power  of 
the  husband,  in  ordinary  circumstances,  to  protect  himself 
from  his  wife's  violence.  Still,  the  same  great  rule,  of  dan- 
ger to  life  or  limb,  must  prevail :  in  these,  as  in  other  cases  of 
the  same  genus,  necessary  protection  is  the  foundation  of  all 
separation.  In  the  case  of  Kirkman  v.  Kirkman,  there  was 
ample  proof  of  the  most  stringent  facts,  and  all  Lord  Stowell's 
observations  must  be  taken  in  conjunction  with  the  facts  of 
that  case,  and  with  reference  thereto. 

The  parties  in  this  case  were  married  in  March,  1840 ; 
there  was  issue  of  the  marriage  one  child.  From  April, 
184S,  to  March,  1845,  it  is  pleaded  that  they  lived  separate. 
They  had  done  so  for  a  short  time  at  an  antecedent  period. 
In  September,  1845,  they  finally  parted.  The  acts  com- 
plained of  are  said  to  have  occurred  at  Warminster,  at 
Yeovil,  and  near  Settle,  in  Yorkshire.  The  facts  pleaded 
I  need  not  recapitulate  ;  there  can  be  no  question  that  they 
are  sufficiently  stringent  to  entitle  Mr.  Furlonger  to  the 
remedy  he  prays,  if  they  are  sufficiently  proved  :  the  only 
question  is  as  to  the  adequacy  of  the  proof.  I  said  at  the 
hearing,  and  I  have  seen  no  reason  to  depart  from  that  opi- 
nion,— and  I  have  again  read  all  the  evidence  over, — that 
the  case  appears  to  me  to  be  a  hondjide  case,  brought  bond 
Jide  by  the  husband ;  but  that  conviction  in  my  mind  will 
not  supply  the  place  of  sufficient  evidence ;  there  must  be 
proof  of  the  facts,  or  at  least  of  a  sufficient  part  of  them. 

The  first  witness  I  shall  refer  to  is  Mrs.  Raymond,  who  The  proofs, 
resided  next  door  to  the  parties  at  Yeovil — there  is  no  eVi* 

VOL.  V.  3  I 
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JuMs  la     dence  as  to  any  of  the  antecedent  facts.     The  whole  ateit 
Futhnaer  v    ®^  ^^^  evidence  is,  that  Mr.  Furlon^^  was  locked  out  rf 
FwUmgtr,     his  house  at  Yeovil,  and  from  the  facts,  it  may  be  saffly  cob- 
eluded  that  this  was  the  act  of  his  wife.     But  her  etidott 
leaves  the  Court  wholly  destitute  of  all  knowledge  of  the 
circumstances  which  it  would  be   most  material  for  mc  to 
know,  in  deciding  upon  a  question  of  cruelty.    It  would  h 
difficult  for  me  to  say  that  the  locking  her  husband  out  i. 
the  house  on  two  or  three  or  four  occasions  can  be  mtud 
with  the  character  of  personal  cruelty  ;  for  I  find  throu^ 
out  all  her  evidence  that  there  is  no  proof  of  personal  tjo* 
lence.    She  saw  none,  and  the  mere   declaration  of  tk 
husband^  not  proved  to  have  been  made  recenti  Jado,  with- 
out other  evidence  of  probability,  will  not  suffice.    Deda*' 
dons  of  parties,  if  made  recentijacio^  we  all  know,  are  si* 
mitted,  under  particular  circumstances,  as  evidence  dtbAi 
and  from  the  very  necessity  of  the  case ;  but  in  all  nek 
cases,  there  are  some  preliminary  facts  connected  with  ds 
charge,  and  the  declaration  is  mixed  up  with  the  ra  guii- 

There  is  another  witness,  Mr.  Cogan  ;  but  his  evide» 
does  not  carry  this  part  of  the  case  further :  in  Cut,  k 
speaks  to  declarations  of  the  husband  only.  He  prom 
that  Mr.  Furlonger  was  locked  out  of  his  house,  and  tkl 
on  one  occasion  he  got  in ;  but  here  ends  his  evidence:  aol 
this  is  all  the  evidence  as  to  what  occurred  at  Yeovil. 

I  now  proceed  to  consider  what  is  proved  to  have  takes 
place  at  Settle,  in  Yorkshire.  Mrs.  Margaret  Giffbrd  k  CD- 
mined  in  support  of  the  facts  pleaded  to  have  taken  plaoetf 
Settle  and  its  vicinity ;  but  she  proves  nothing.  She,  indo^ 
saw  Mr.  Furlonger  with  his  face  bleeding,  and  he  soaght 
refuge  at  her  house ;  but  she  does  not  in  any  way,  even  hy 
the  declarations  of  Mr.  Furlonger,  connect  Mrs.  Forki^ 
with  any  of  these  acts.  I  have  no  lawful  means  of  dnviiC 
such  an  inference.  I  might,  perhaps,  have  an  im] 
upon  my  mind,  as  an  individual ;  but,  as  a  judges  I 
not  be  doing  my  duty  if  I  were  to  form  any  conclusion  bit 
upon  evidence  upon  which  I  can  rely. 

Hannah  Clapham  is  the  daughter  of  the  person  «tt 
whom  the  parties  last  lodged.      On  the  8th  artide^  ^ 
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deposes  that  Mrs.  Furlonger  used  very  abusive  language      Jixmi  18. 

towards  her  husband ;  but  she  negatives  the  use  of  personal    p  fojj^  ^ 

violence  in  her  sight.     And  here,  again,  I  cannot  go  the     Furimger, 

length  of  concluding  that  the  blow,  if  blow  it  was,  which 

caused  the  eyes  of  Mr.  Furlonger  to  be  blackened,  was  the 

act  of  the  wife  ;  because  all  she  says  is  that  Mr.  Furlonger 

came  down  one  morning  with  one  of  his  eyes  blackened, 

and  that  when  he  had  gone  up  to  bed,  the  night  before,  it 

was  not  black.     There  is  no  declaration  that  it  was  the  act 

of  his  wife.     Her  strongest  evidence  is  on  the  11th  article ; 

but  even  that  is  very  unsatisfactory.     There  had  been  a 

struggle  between  the  parties,  and,  according  to  Mr.  Fur- 

longer's  account,  his  wife  had  attempted  to  throw  a  pitcher 

of  water  on  him,  and  he  had  turned  it  on  herself.     His  face 

was  scratched,  and  he  said  his  wife  had  done  it ;  but  if  I 

were  in  a  situation  to  say  that  I  could  implicitly  rely  upon 

this  witness,  as  to  this  fact,  there  is  a  total  want  of  that 

proof  which  is  indispensable  to  enable  the  Court  to  come 

to  a  judicial  conclusion  that  the  wife  committed  an  act  of 

violence  on  this  occasion  without  provocation.    Here  are  no 

preliminary,  no  explanatory  circumstances,  such  as  I  have 

always  found  to  exist  in  all  cases  of  cruelty  which  it  has 

been  my  lot  to  be  acquainted  with. 

Edmund  Winder  deposes  to  the  very  deplorable  condition 
in  which  Mr.  Furlonger  was  on  the  1st  of  September ;  his 
face  scratched  and  bleeding,  and  his  hair  torn  out  by  the 
roots ;  and  if  this  condition  had  been  connected  with  any 
act  of  Mrs.  Furlonger,  it  would  have  been  a  fact  of  consi- 
derable importance,  and  have  laid  a  foundation  for  the 
Court's  sentence.  But  what  is  the  fact  ?  He  swears  ex- 
pressly that  he  does  not  know  how  or  by  whom  Mr.  Fur- 
longer sustained  these  injuries.  If  the  witness  does  not 
know,  sure  I  am  that  I  cannot  supply  this  deficiency  by 
mere  inference  from  his  not  returning  to  his  wife,  or  because 
Mr.  Winder  swears  he  was  afraid  to  do  so. 

I  am  under  the  necessity  of  saying  that  the  evidence  in    Not  nifficieiit 
this  case  is  not  sufficient  in  law  to  justify  me  in  pronouncing  lu^**"*  ^^ 
a  Decree  in  Mr.  Furlonger's  favour,  and  my  judgment  must, 
therefore,  be  that  he  has  failed  in  proving  his  Libel.     The 
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Junk  18. 

Fufionger  v. 
Furlongtr, 


clence  as  to  any  of  the  antecedent  (acts, 
of  her  evidence  is,  that  Mr.  Furlongr;.. 
his  house  at  Yeovil,  and  firam  the  lac*  , 
eluded  that  this  was  the  act  of  hi'  ./ 
leaves  the  Court  wholly  deatitu^  / 
circumstances  which  it  wonU*    . 
know,  in  deciding  upon  a  q*   •  ;  -. 
difficult  for  me  to  say  tha^  '^'  /  J  ■ 
the  house  on  two  or  thi^  •  /  -  • . 
with  the  character  of  J  ^    ;'j    • 
out  all  her  evidenor/f' ' 
lenoe.    She 


M.T. 

€8  own 

touldhe 

well  satfa- 

.quiring  the 

*red  by  other 

lowing  myself 

.rdship  upon  an 

iifinitely  greater 

at  large.    I  must 


FgntoH,  for  the  wife. 


husband,  not  pr 
out  other  erid 
tions  of  par 
mittedt  v 
and  fror 


ptttogatibe  Court  ot  eanUtbuw. 

r 

Junk  25. 

VxLLis  V,  LowK. — Allegation,  —  This  was  a   cause  of 

^Sgroving  the  will  of  Catherine  Willis,  widow,  by  Catherine 

JmgWi^^^*  spinster,  her  daughter,  and  the  sole  executrix  named 

^p^  therein,  against  Mr.  John  William  Lowe,  one  of  the  execu- 

'|,n  ton  named  in  a  former  will,  dated  17th  February,  1835. 

*J      The  will  of  1885  was  very  formally  drawn,  with  a  very 

tbe  full  attestation-clause.     The  instrument  in  question,  written 

^P^SiJiide  **"  *  ^^^^  ®^  letter-paper,  and  undated,  is  headed  "  Codi- 

j^JJ^rabJe  cil,"  and  begins,  "I,  the  undersigned  Catherine  Willis,  of, 

^^rh^l^'tl  &C.9  having  made  my  last  will  and  testament,  bearing  date 

j£  of  the  86-  the  I7th  day  of  February,  1835, 1  do  now  by  this  writing  in 

-^  K*"***!,^  ™y  ^^^  hand  make  as  a  codicil  to  revoke  the  said  will  bear- 

—  Held  ing  tlate  the  17th  day  of  February,  1835."    She  then  pro- 

m^^^^^ed  ceeds  to  bequeath  the  bulk  of  her  property  to  her  daughter, 

and,  within  the  ^^^9  ^^^^^  some   trifling   bequests,    concludes :    '<  All  my 

^■^t««  goods  and  chatties  not  directed,  to  my  daughter,  Catherine 

Willis,  and  desire  her  to  be  my  residuary  legatee.  My  laces, 

pieces  of  silk,  and  made  up  veils,  to  my  daughter,  Cathe- 
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wy  clothes  that  are  made  up,  to  my  maid,      Junk  25. 
\     I  desire  my  dear  daughter  to  be  my  sole  wH&sy^Lowe, 

^s  on  the  second  side  or  page,  the  rest 
\third)  being  blank.     On  the  next 
\than  one-third)  being  blank,  is 
jf^  ^red   by    the    said    Catherine 

Vnce  of  us  at  the  same  time, 
'^^^      ^  presence  of  each  other,  have 

^,*C^\^^  witnesses. 


Catherine  Willis, 
se,  Camden  House, 

Brighton.  Brighton." 

.vc  Weaver, 
Camden  House, 

Brighton." 
The  Allegation  propounding  this  paper  pleaded  the  Allegation, 
making  and  due  execution  of  the  same  on  the  4th  March, 
1847  ;  that,  when  the  will  was  produced  and  shewn  to  the 
subscribed  witnesses,  for  the  purpose  of  being  attested  by 
them,  the  deceased  covered,  or  attempted  to  cover  (though 
ineffectually),  with  a  piece  of  paper,  the  attestation-clause 
above  her  signature;  that  the  third  side,  on  which  the 
attestation- clause  was  written,  was  the  only  part  of  the 
paper  seen  by  the  witnesses;  that,  immediately  after  the 
execution,  and  af\er  the  witnesses  had  left  the  room,  the 
deceased  inclosed  the  will  in  an  envelope  (produced),  and 
wrapped  them  both  up  in  a  handkerchief  in  which  she  had 
been  in  the  habit  of  keeping  her  writing  utensils,  and  whidi 
handkerchief  was  placed  by  her  daughter  (party  in  the 
cause),  by  the  deceased's  direction,  in  a  drawer  in  the  bed- 
room of  the  deceased,  where  they  were  found  after  her 
death;  that  the  whole  of  the  will  is  in  the  deceased's  hand- 
writing; Uiaty  on  the  17th  Felvuary,  1835,  the  deceased 
executed  a  will  and  duplicate,  one  part  of  which  she  took 
itito  her  own  possession,  and  the  other  remained  with  the 
solicitor  who  prepared  the  same ;  that,  for  several  days 
prior  to  the  execution  of  the  will  propounded,  the  deceased 
was  engaged  in  burning  papers  of  various  kinds,  and  after 


4S9 


PREROGATIVE  COURT. 


LTiif.t 


jcNc  la 

Furlonger  r, 
Fur  longer. 


Septration 
pronounced 
■gainst 


Court  may  feel  regret,  from  the  impression  upon  itoon 
mind  as  to  the  real  merits  of  this  case,  that  such  should  be 
the  conclusion  to  which  it  has  come  ;  but  I  am  well  ■til' 
fied  that  I  am  only  discharging  my  duty  by  requiring  tbe 
quantum  of  proof  which  has  always  been  required  bjotiicr 
judges  in  cases  of  this  nature,  and  by  never  blowing  myielf 
to  be  led  away,  by  an  ansLiety  to  relieve  a  hardship  oposa 
individual,  to  do  what  might  cause  an  infinitely  grertff 
injustice  to  the  interests  of  the  public  at  large.  I  mt 
pronounce  against  the  separation. 

Proctors : — Middkton,  for  the  husband  ;  Fentony  for  the  wife. 


VrrrogatUie  iETourt  of  eanutbuvi. 

June  25. 

A  holograph  WiLLis  V,  Low K.^-AU^ation. — This  was  a  caottrf 
Ste*itoU^atP''°^'"g  the  will  of  Catherine  Willis,  widow,  by  Catberiv 
the  foot  of  Willis,  spinster,  her  daughter,  and  the  sole  executrix  vad 
da^lier  which  therein,  against  Mr.  John  William  Lowe,  one  of  the  eW 
was  written  on  tors  named  in  a  former  will,  dated  17th  Februaryy  18S6. 

T  thl"*8hltt  ^^'^  ^'^^  ^^  ^®^^  ^**  ""^^y  ^«>™a^^y  drawn,  with  aiflj 
of  paper,  the  full  attestation- clause.  The  iilstrument  in-<]ue8tion,wiitti 
will  ending  on  ^^  ^  ^jj^^,.  ^^  letter-paper,  and  undated,  is  headed  •*(}* 


and  begins,  <<  I,  the  undersigned  Catherine  Wilfii,  i 
haying  made  my  last  will  and  testament,  bearing: 


the  second  side,       ^, 

a   considerable  cil, 

space  interven-  ^^^ 

ing,  at  the  hot-       **,_  ,    ,        ^^  .  ,r*«..    *  i  .    . 

torn  of  the  se-  the  I7th  day  of  February,  1836,  I  do  now  by  this  writiB|> 

cond  and  top  my  own  hand  make  as  a  codicil  to  revoke  the  said  willb*- 

of    the    third  .,         ,,-,,  ^  -^  ^  tr^^....      ^ 

sides :  —  Held  i^g  <^ate  the  17th  day  of  February,  1835/'     She  theo  pw 

not  to  be  signed  eeeds  to  bequeath  the  bulk  bf  her  property  to  her  daodM 
at  the  foot  or       ,       ^       ^  .-.         ,  ^  i     %  TS  — 

end,  within  the  ^"^*  ^^^^  ^^'"^   triflmg   bequests,    concludes.:    ««  All  of 

Statute.  goods  and  chatties  not  directed,  to  ray  daughter,  CatiMnv 

Willis,  and  desire  her  to  be  my  residuary  legatee.  My  liM 

pieces  of  silk,  and  made  up  veils,  to  pay  daughter,  C^ 
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rine  Willis ;  my  clothes   that  are   made  up,  to  my  maid,      Jonk  25. 
Mary  Stradwick.     I  desire  my  dear  daughter  to  be  my  sole  wn/Jj     V|»-- 
executrix." 

The  paper  here  ends  on  the  second  side  or  page,  the  rest 
of  the  page  (about  one-third)  being  blank.  On  the  next 
page,  the  upper  part  (less  than  one-third)  being  blank,  is 
written :  <<  Signed  and  declared  by  the  said  Catherine 
Willis,  the  testatrix,  at  the  presence  of  us  at  the  same  time, 
who  at  her  request,  in  the  presence  of  each  other,  have 
subscribed  our  names  as  witnesses. 

•'  Ann  Butcher,  Catherine  Willis, 

Camden  House,  Camden  House, 

Brighton .  Brighton ." 

Charlotte  Weaver, 

Camden  House, 
Brighton." 

The  Allegation  propounding  this  paper  pleaded  the  Allegation, 
making  and  due  execution  of  the  same  on  the  4th  March, 
1847  ;  that^  when  the  will  was  produced  and  shewn  to  the 
subscribed  witnesses^  for  the  purpose  of  being  attested  by 
them,  the  deceased  covered,  or  attempted  to  cover  (though 
ineffectually),  with  a  piece  of  paper,  the  attestation-clause 
above  her  signature;  that  the  third  side,  on  which  the 
attestation- clause  was  written,  was  the  only  part  of  the 
paper  seen  by  the  witnesses;  that,  immediately  after  the 
execution,  and  after  the  witnesses  had  left  the  room,  the 
deceased  inclosed  the  will  in  an  envelope  (produced),  and 
wrapped  them  both  up  in  a  handkerchief  in  which  she  had 
been  in  the  habit  of  keeping  her  writing  utensils,  and  whidi 
handkerchief  was  placed  by  her  daughter  (party  in  the 
cause),  by  the  deceased's  direction,  in  a  drawer  in  the  bed- 
room of  the  deceased,  where  they  were  found  after  her 
death ;  that  the  whole  of  the  will  is  in  the  deceased's  hand* 
writing;  that,  on  the  17th  February,  1835,  the  deceased 
executed  a  will  and  duplicate,  one  part  of  which  she  took 
into  her  own  possession^  and  the  other  remained  with  the 
solicitor  who  prepared  the  same;  that,  for  several  days 
prior  to  the  execution  of  the  will  propounded,  the  deceased 
was  engaged  in  burning  papers  of  various  kinds,  and  after 
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Jum  95.     diligent  search,  the  duplicate  of  the  will  of  18S5,  in  her  pos- 
session, cannot  be  found. 

A   Motion  for  probate  of  the  paper  had  been  made  nd 
rejected  by  the  Court,  founded  upon  an  affidafit  of  thr 
attesting  witnesses,  who  deposed  that  they  were  in  the  ser- 
vice of  the  deceased,  who^  on  the  4th   March,  1847,  iih 
formed  one  of  them  (Weaver),  that  she  wished  her  aod  kr 
fellow  deponent  to  come  and  witness  her  handwriting;  tint, 
in  the  afternoon  of  that  day,  they  attended  in  the  roooiflf 
the  deceased,   who  produced  the    paper,   and  signed  iiff 
name  thereto,  at  the  end  of  what  they  now  perceived  to  be 
the  attestation-clause,  written  on  the  third  side,  bot  wbich, 
at  the  time  of  her  signing  her   name,    she   covered,  v 
attempted  to  cover,  with  a  piece  of  paper,  but  not  so  eiE^ 
tually  as  to  prevent  their  seeing  that  there  were  some  iiia 
of  writing  above  her  signature ;  that  the  deceased  so  Mgid 
her  name  in  the  joint  presence  of  the  deponents,  and  dicj, 
thereupon,  by  the  desire  of  the  deceased,  who  told  thi* 
that  it  was  all  correct,  and  that  they  need  not  be  aMd  H 
sign  the  paper,  subscribed  their  names,  in  the  preseneeif 
the  deceased,  who  particularly  informed  them  they  werent 
to  go  aYf&y  until  they  had  both  signed  the  paper  in  herpl^ 
sence ;    and  they  further  deposed  that,  at  the  time  ^ 
deceased  so  signed  the  paper,  it  was  folded  up  so  tint  tk 
side  on  which  the  attestation-clause  is   written  was  the  9tf 
part  of  the  paper  seen  by  the  deponents. 

The  admission  of  this  Allegation  was  opposed. 
Argumbnt.  Addams,  Dr.,  in  opposition  to  the  Allegation. — The pipffj 

though  called  a  codicil,  is  in  fact  a  will,  revoking  the ft^ 
mer  will  of  1835,  and  disposing  of  the  whole  proper^;  ^ 
the  question  is,  whether,  supposing  all  the  facts  plesM 
could  be  established,  the  Court  could  pronounce  for  sudi* 
document.  For  any  thing  that  appears  in  the  pleii  tk 
body  of  the  paper,  at  the  time  the  witnesses  subscribed  tk 
attestation-clause,  might  have  been  a  blank,  and  the  whk 
of  the  first  and  second  sides  written  afterwardsi  tf' 
the  question  is,  whether  the  Court  can  admit  a  plea  • 
framed  ;  for  if  this  be  a  good  execution  of  a  will,  every  boi^ 
may  dispense  with  the  formalities  of  the  Act,  which  most 
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become  a  dead  letter.  There  is  anotl^r  diflSciiIty.  There  is  June  ^5. 
a  considerable  interval  between  the  conclusion  of  the  will 
and  the  attestation- clause  and  signatures.  There  is  plenty 
of  room  for  the  attestation-clause  on  the  second  side^  and  it 
is  not  written  at  the  commencement  of  the  third  side.  If 
such  a  paper  could  be  admitted,  the  Act  may  be  evaded  by 
merely  signing  a  paper  in  blank,  and  obtaining  the  sub- 
scription of  witnesses^  filling  up  the  other  part  of  the  paper 
ad  libitum  at  any  time. 

Deane,  Dr,,  on  the  same  side. — The  first  question  is,  what 
is  the  intention  of  the  9th  clause  of  the  Act,  and  the  mean- 
ing of  the  words  "  foot  or  end,"  and  "  shall  attest"  the  sig- 
nature of  the  testator.^  I  contend  that  the  meaning  of 
"  foot  or  end"  is  not  anywhere  after  the  conclusion  of  the 
will,  but  the  nearest  possible  place  after  it  where  there  is 
room ;  and  the  witnesses  must  attest  the  signature  of  the 
deceased  to  the  will  when  affixed  to  it  at  that  nearest  place. 
The  Court  has,  on  Motion,  giving  way  to  the  equity  of  the 
Statute,  put  a  looser  interpretation  upon  the  words  *'  foot  or 
end  ;*'  but  the  effect  of  those  cases  is  considerably  weakened 
by  a  recent  decision  of  the  Court  in  Ai^res  v.  Ajfres,*  which 
is  a  case  on  all  fours  with  this. 

Sir  J,  Dodson,  Q.A.,  in  support  of  the  Allegation. — As 
the  presumption  of  the  law  is  that  the  former  will  was  de- 
stroyed by  the  deceased,  the  question  is  between  this  paper 
and  an  intestacy.  Though  called  a  codicil,  it  is,  in  fact^ 
an  independent  will.  The  signature  is  at  the  foot  or  end  of 
the  will,  as  it  follows  immediately  the  attestation-clause. 
There  was  certainly  a  possibility  of  writing  that  clause 
nearer  the  body  of  the  will ;  but  the  Act  does  not  require 
that  a  will  should  be  written  as  closely  together  as  possible, 
and  some  persons  write  with  long  intervals.  [Per  Curiam. 
— There  is  a  long  space  at  the  bottom  of  the  second  side 
and  at  the  top  of  the  third,  and  no  reason  is  assigned  why  so 
great  a  blank  should  be  left,  affording  room  for  a  consider- 
able addition  to  the  will.  What  evidence  is  there  that, 
when  she  produced  the  paper,  she  had  written  any  part  of 

*  Ante,  p.  375. 
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JoME  2Ai     the  will  ?     She  covered  every  part  but  her  own  rignatoR.] 
H/yfjT"^^^^^  The  very  attempt  to  conceal  affords  a  presumption  that  mat' 
thing  had  been  written  which  she  wished  to  conceal.    Itii 
not  necessary  that  a  party  should  declare^  ''This  ismyirilL' 
The  Act  requires  not  that  the  wiil  should  be  witnessed,  bil 
the  signature^  which  must  be  made  or  acknowledged.  [Pa 
Curiam. — And  the  witnesses  are  to  attest  and  sabacribe- 
what  ?     The  wilU]     It  is  not  necessary  that  the  witDOM 
should  know  it  is  a  will.     [Per   Citriam. — They  mH 
know  what  they  attest.]    Then  they  must  read  the  vflL 
[Per  Curiam. — ^No;  I  should  be  satisfied  if  they  kaet 
what  they  attested.     Have  these  witnesses  subscribed  tk 
will  ?    They  have  subscribed  the  attestation-dausb]    T^ 
Court  has  held  that,  if  the  witnesses  saw  the  signatoRb  't 
would  be  sufficient.     Kdgwin  v.  Keigwim*     Re  Wardm.^ 
Ihil  V.  GengcX     It  would  be  a  danf^rous  doctrine  thittk 
witnesses  are  required  to  see  the  whole  of  a  will.    [Fv 
Curiam. — I  do  not  wish  that  they  should  be  reqvkti  ^ 
see  the  whole  will,  but  that  they  should  know  whit  ikf 
attest.   If  the  attesUtion-clause  seen  was  at  the  bottom  ff 
end  of  the  will,  I  should  be  satisfied,  as  the  pieaimifilia 
would  be  in  favour  of  the  will  bein^  there  atthetiflK; 
now,  the  presumption  is  the  other   way.     If  you  en  ^ 
that  the  rest  of  the  paper  was  written   at  the  tiinc^  ^ 
would  be  sufficient ;  but  this  is  no  attestation  of  the  «& 
If  I  were  to  judge  from  the  appearance  of  the  p^i' 
should  say  that  the  bequest  of  the  clothes  to  the  daogbv 
and  the  servant,  and  the  appointment  of  the  executrix,  vflt 
written  afler  the  will  was  executed,  from  the  difierentii 
and  writing.   It  would  not  do  for  the  Court  to  rest  its  ki- 
sion  upon  this  ground ;  but  that  is  the  appearance  ce^ 
tainly.]     The  paper  disposes  of  the  whole  propertyr '' 
there  is  not  much  room  for  other  matter. 

JenneTf  Dr.,  on  the  same  side. — This  is  one  of  the  0^ 
important  questions  which  have  arisen  under  the  Act  fr 
doctrine  contended  for  would  revoke  almost  every  pitA* 

*  3  Curt.  607.  12  Curt  SSi. 

:  3  Curt.  160.     1  Notes  of  Ca.  572.     4  Moo.  P.  C.  C.  265. 


IM70  PREROGATIVE  COURT.  433 

granted,  except  of  instruments   made  by  a  solicitor.     In      Jcjme  25. 

oommon  practice,  the  attesting  witnesses  are  the  only  per-  m^^Tj»,tm. 

lont  examined,  and  they  usually  know  the  will,  because 

Uieir  handwriting  is  to  it.    If  a  will  consists  of  many  sheets 

of  paper,  each  must  be  identified,  otherwise  the  Court  will 

bave  no  conttai  as  to  any  of  the  sheets  but  the  last  written, 

which  is  commonly  the  only  one  seen.    The  will  may  have 

been  written  at  different  times,  which  would  account  for 

the  difference  of  the  writing  and  in  the  colour  of  the  ink. 

The  construction  contended  for  is  straining  the  Statute. 

[Pbr  Curiam. — What  is  the  foot  or  end  of  the  will  ?] 

It  18  difficult  to  say.    [Per  Curiam. — The  deceased  wrote 

the  attestation-clause  on  the  third  side  of  the  paper-— why  ?]] 

Because  she  did  not  wish  the  witnesses  to  see  the  former 

{Mdrt. 

Sir  H.  Jenner  Fust. — It  is  quite  impossible  for  the  Jai>aMiirr. 
C<nirt  to  hold  that  this  is  a  due  execution^  according  to  the 
provisions  of  the  Statute.  The  will  is  written  upon  two 
jndesy  the  first  and  second,  of  a  sheet  of  letter-paper,  and 
the  conclusion  is  about  two*thirds  down  the  second  side ; 
then  there  is  a  blank  to  the  bottom  of  the  second  side,  and 
ream  for  two  or  three  lines  at  the  top  of  the  third  side ; 
then  there  are  the  attestation-clause,  in  the  deceased's  hand- 
jMniting,  the  signatures  of  the  witnesses,  and  the  signature 
^f  the  deceased  at  the  bottom  of  the  attestation-clause.  When 
die  witnesses  subscribed  the  paper^  they  only  saw  the  third 
4lide>  and  the  deceased  endeavoured  to  conceal  the  attesta- 
^^(on-dause  as  far  as  she  could,  though  she  did  not  do  it 
-flectaally  ;  but  what  they  saw  is  not  stated.  They  attested, 
ij^is  saidy  the  deceased's  signature — her  signature  to  what? 
«Mot  her  signature  at  the  foot  or  end  of  the  will,  but  at  the 
4nd  of  the  attestation-clause :  there  is  no  signature  at  the 
foot  or  end  of  the  will.  There  is  room  certainly  for  the 
fttettation- clause  on  the  second  side.  It  is  quite  impossible 
4o  hold  that  this  signature  is  at  the  foot  or  end  of  the  will. 
•  •  Cases  have  occurred,  before  the  real  purpose  of  the  Act  had  Purpose  oi 
.been  sufficiently  ascertained,  in  which  the  Court  has  given  ^^^  Act 
%  oonatmction  to  the  Statute  as  far  as  possible  to  fulfil  the 

VOL.  v.  3  k 
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Jvn  85.  ved  intentions  of  partacs ;  bot  the  Court  U  under  the  ireoes- 
""V^  mty  of  looking  to  the  dear  intention  of  the  Act.  The  Court 
was  of  opinion  at  first  that  the  intention  of  this  part  of  the 
Act  was  to  remove  a  diificulty  which  had  arisen  under  the 
Statute  of  Frauds*  by  the  construction  of  which  a  signature 
at  the  commencement  of  a  will  was  equally  good  with  a 
signature  at  the  end.  Now»  it  is  required  that  the  signature 
ahould  be  at  the  foot  or  end*  But  diere  was  another  reason 
£mp  the  provision,  namely,  to  guard  against  fraud*  The 
Act  requires  that  the  signature  should  be  at  the  f<xyt  or  end, 
to  prevent  any  addition  to  the  will  being  made  after  the 
deceased  had  ezecnied  it  in  the  presence  of  witnesses.  What 
is  the  case  here  f  There  is  room  on  the  second  side*  and 
also  on  the  third  side,  for  a  large  addition  to  the  will.  It  is 
true,  the  whole  of  the  property  is  disposed  of;  there  is  a  be- 
quest of  the  residue,  and  the  appointment  of  an  executrix ; 
and  I  have  no  doubt  that  it  was  the  deceased's  intention  to 
give  the  bulk  of  her  property  to  her  daughter  for  the  care 
and  attention  she  had  shewn  towards  her  during  her  illness; 
but  I  cannot,  therefore,  pronounce  for  the  validity  of  a  will 
not  executed  in  conformity  with  die  provisions  of  the  Act. 

I  do  not  adopt  the  proposition  of  Dr.  Deane,  that  the  signap 
ture  must  be  in  the  nearest  possible  place  after  the  condu*' 
don  of  the  will :  it  is  not  necessary  to  consider  that  proposi- 
tion now,  though  it  may  be  hereafter.  But  no  reason  is 
assigned  for  writing  the  attestation-clause  on  the  third  side, 
and  leaving  so  large  an  interval  between  it  and  the  condu- 
'flion  of  the  will.  I  do  not  say  that,  if  the  attestation-clause 
had  followed  immediately  after  the  conclusion  of  the  will,  it 
would  not  have  been  suffident,  nor  do  I  mean  to  lay  down 
any  rule  for  other  cases  ;  all  I  do  in  this  case  is  to  hold  that 
the  deceased  has  not  complied  with  the  requisites  of  the 
Statute,  by  signing  the  will  at  the  foot  or  end,  and  the  wit- 
nesses cannot  give  the  Court  any  information  as  to  the 
veason  why  she  did  not  sign  on  the  second  side  of  the  paper. 
I  do  not  say  that  it  is  necessary  for  the  witnesses  to  have 
aeen  every  part  of  the  will ;  but  they  must  give  some  infor- 
mation to  the  Court  to  shew  that  the  will  was  finished  and 
completed  when  they  attested  it.    Here  they  can  give  no 
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infomiation  that  the  will  was  shewn  to  them  in  a  complete      Jtjvi  8fi. 
mod  finished  state.     I  am  of  ofiiiiion  that,   if  the  fiicts  ^^^    V^ 
pleaded  in  the  Allegation  were  proved^  they  would  not  en- 
aUe  the  Court  to  pronounce  for  the  validity  of  the  will. 

If  the  duplicate  of  Ae  former  will  was  destroyed  by  the 
deceased  (as  alleged)  by  burning,  that  would  not  be  neces- 
emly  a  revocation  of  the  paper,  because  it  might  be  done 
vith-  the  intention  of  substituting  another,  which  intention 
mm  not  carried  into  effect.  However,  I  am  of  opinion  that  Allegation 
tke  Court  must  reject  this  Allegation ;  and  if  the  other  paper  '^i®^^^* 
f»  to  be  propounded,  it  must  be  in  a  different  cause  from  the 
fareseDt.  It  is  clear  what  were  the  intentions  of  the  deceased, 
but  it  is  quite  impossible  for  the  Court  to  hold  that  she  has 
fbdy  executed  the  will  whereby  she  meant  to  carry  those 
jiMleBtions  into  effect  Of  course,  I  direct  the  costs  to  be 
jtadd  out  of  the  estate. 

j^roctora  i-^F.  Jff,  Dyke,  for  the  propoonder  of  the  will ;  MSeoet  for 
Ue  eieeutor  of  ths  former  will. 


•  tlKtliitcUil  atotmttimf  of  tfi$  Vvittv  orottttriL 

JUNB  29. 

'  Phillips  v.  Phillips. — Appeal^^Cause. -^Tld%  wna  an  Ctoanifsncc, 
appeal  from  the  Arches  Court  of  Canterbury,^  which  had  ^^|^/f;  ^^^ 
ttflrmed  the  judgment  of  the  Consistory  Court  of  London^f  <^  "uit  by  the 
in  s  suit  for  divorce  by  reason  of  adultery  brought  by  Mr*  SworceV'^^^ 
S^^  Phillips  against  Anne  his  wife,  who  met  the  suit  by  tonofheradul- 
dhmrging  connivance  on  the  part  of  the  husband.  Both  j^'^^^j^ 
Conrts  pronounced  for  the  divorce,  from  which  sentence  the  ment  of  the 
Wifeappealed  to  this  Court.  S^X^'^' 

f    Addrnmt,  Dr.,  in  suppcnt  of  the  Appeals — The  Chancellor  ing  affirmed* 
•f  LottdoQ  held  that,  in  order  to  bar  the  husband^  there  must  June  2& 
lunre  been  corrupt  connivance  on  his  part,  and  the  Appellate  Amumixt. 

*  4  Notes  of  Ca.  52a  f  S  Nolet  of  Ca.  4U. 
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June  29.     Coart  auented  to  this  doctrine.     If  conrypi  connivaiwe  k 
P/^tr      A^so^u^y  necetiary^  I  agree  that  the  husband  ii  enthkdti 

nw^,'  a  separation ;  but  I  submit  that  this  ia  not  the  eontf 
condusion  to  be  drawn  from  the  caae  of  Mooraoiii  ▼•  Hmh 
tarn.*  [Lord  Campbsll^— la  this  a  caae  of  more  tha 
gross  negligence,  at  most  ?  Ia  it  a  case  of  guilty  knov* 
ledge  ?]  Gross  negligence  may  amount  to  guilty  knw* 
ledge.  Lord  Stowelli  in  Moorsom  ▼.  Mcormm^  sayi:  "Ifi 
man  sees  what  a  reasonable  man  could  not  see  wilta 
alarm ;  if  he  sees  what  a  reasonable  man  could  not  pouii; 
he  must  be  supposed  to  see  and  mean  the  consequcDBi' 
The  husband  in  this  case  must  have  aeen  and  mcsat  At 
consequences.  [Lord  Campbxi»l« — 'Dr.  Lushington  d^ 
fines  what  he  considers  corrupt  ccHmWance:  *<know]ed|p^ 
or  presumed  knowledge,  of  the  adultery,  cft  of  impnpr 
familiarities  leading  to  it"*  Lord  BRouGHAM.^GoHi- 
vance  is  shutting  your  eyes  to  the  light;  not  shnttiikgyisr 
eyes  in  the  dark.]  In  Creme  v.  Creme^\  the  doctrine  iiUl 
down  very  clearly.  QMr.  Psmbirtok  LiXioh.— Hsi  tkot 
been  any  discovery  of  adultery  aince  the  auit?]  Nov 
[Lord  Campbbll.— What  strikes  me  ia  the  want  ofaslift 
on  the  part  of  the  husband  to  connive.]  He  was  find  i 
his  wife ;  she  leaves  him  at  last,  not  he  her. 

Peacock^  on  the  same  side.— His  wife's  conduct  befiitlbe 
inquiry  should  have  made  Mr.  Phillips  more  vigibat^ 
*<  Guilty  she  was  not  to  be  deemed***  Dr.  Lushington  «ji; 
"  very  indiscreet  she  had  been,  and  Mr.  Phillips  knew  it' 
[Lord  Brougham. — You  must  take  with  it  this— thstMr. 
Phillips  was  very  fond  of  her,  and  not  anxioua  to  open  lii 
eyes.  It  is  a  very  humiliating  thing  to  aak  a  aervant  qs» 
tions  reflecting  upon  his  wife's  honour.  He  abstains  till  b 
suspicions  are  almost  confirmed.]  When  a  wifis  abMBti 
herself  from  her  home,  staying  out  all  night,  and,  when  hff 
husband  asks  her  where  she  has  been  sleeping,  refiises  t0 
tell  him,  surely  he  should  say,  *'  Until  you  satisfy  me  whet 
you  have  been,  I  will  not  sleep  with  you  any  more.*  Bf 
not  so  acting,  the  presumption  is  against  him,  that  be  nsit 

*  3  Hagg.  E.  R.  105.  t  Ihid.  VSi. 
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I  .  hftve  known  the  adalteiy  of  his  wife^  or  gave  her  facilities  to  Jum  89. 
i  eonunit  the  crime ;  and  if  so,  he  is  not  entitled  to  a  divorce,  p&^l 
h  If  a  husband,  placing  unlimited  confidence  in  his  wife,  F0^m. 
Ik  voters  her  to  act  in  this  manner,  the  presumption  is  against 
ir  hfan  that  he  facilitated  her  misconduct.  [Lord  Campbell. 
SI  «i-^hy  no.  Mr.  Pbmbbrton  Leigh. — The  husband,  in 
IE  Aia  case»  has  had  no  opportunity  of  giving  an  explanation  of 
li  Ike  facts  from  which  connivance  is  inferred.]  The  ques- 
tion iSf  whether  Mr.  Phillips  has  met  the  requisites  stated 
^  hfDr.  Lushington  in  admitting  the  Libel  :*  <<  He  is  bound 
f .  |o  diew  that,  either  from  the  pressing  duties  of  his  profes- 
rinm,  or  from  the  circumstances  of  concealment  by  which 
Ae  .transactions  were  attended,  and  the  ingenuity  with 
whidi  we  know  such  intercourse  is  often  carried  on,  he  had 
a0.good  ground  to  believe  that  his  wife  was  guilty  of  adul- 
terjr ;  that  he  has  not  acquiesced  in  her  offence,  and  has  not 
^ontmued  to  cohabit  with  her  after  the  fact  came  to  his  notice, 
m  ntik&t  after  it  ought  to  have  come  to  his  notice."  This  was 
.  notice  to  Mr.  Phillips  to  get  rid  of  the  presumptions  against 
JUniy  and  if  he  neglects  to  rebut  them,  it  is  his  own  fault. 
^    Coanael  for  the  husband  stopped.  June  29. 

.  Lord  Lanodalb,  M.R. — Their  Lordships  think,  after  Judqmimt. 
:Jigoring  the  case  of  the  Appellant,  that  they  are  in  a  situa- 
«tioii  t9  come  to  a  conclusion  without  any  further  argu- 


I   This  is  a  suit  for  a  divorce  by  reason  of  adultery  by  the 
Iwiifaind  against  the  wife,  commenced  in  the  Consistory 
_  ^Coiiiit  of  London,  afterwards  brought  before  the  Arches 
Coorty  and  from  thence  here.     The  defence  to  the  suit  is, 
^:  jEiot  ft  denial  of  the  fact  of  adultery,  but  that  the  husband 
.    i^^eoniiived  at  it.    The  single  question  upon  which  this  Court 
.'.  Ins  to  come  to  a  conclusion  is,  whether  the  husband  did  or 
~  -  tfd  not  connive  at  the  adultery  of  his  wife. 
_[2  •   Thefar  Lordships  concur  entirely  in  the  statement  of  the     Tlie  doctrine 
^•^  ter  as  laid  down  by  Dr.  Lushington,  and  afterwards  by  Sir  ®  "*  '*'^' 
^..Horbert  Jenner  Fust.    I  understand  that,  in  order  to  esta- 

•  3  Notef  of  Ca,  45a 
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Jdms  20.     blish  and  make  out  the  plea  of  what  ia  called  eaamfmat, 
p{^^        there  must  be  proof,  either  by  direct  evidence,  or  bjcii* 
Phu^ '     dence  of  facts  which  would  jaatify  a  legal  pretumptioB,  tki 
a  husband  charged  with  conniving  at  hia  wife's  adahn; 
knew  the  fact :  that  any  thing  which  falla  ahort  of  M 
amounting  only  to  negligence,  is  not  connivance.    Nc^ 
gence  there  has  been  in  this  case   of  a  very  eitna&mj 
nature,  which  cannot  be  better  characterised  than  it  wm\ij 
Dr.  Lushington,  at  the  first  hearing  of  this  esse :  ^  Of  aal 
culpable  negligence  I  cannot  acquit  Mr.  Phillips;  sflh 
most  supine  inertness  in  what  concerned  hia  own  koav, 
the  happiness  of  his  wife,  the  comfort  of  his  duldreo,  ih 
peace  and  sacredness  of  his  domestic  hearth,— of  the  aal 
culpable  and  supine  inertness,  in  these  respects,  I  emi 
acquit  him."    And  no  doubt  it  ia  impossible,  fhsn  tkec» 
cumstances  stated  in  the  evidence,  to  acqnit  him ;  and  if  thai 
had  been  any  proof  of  knowledge  on  his  part  of  tiiesdollB^ 
the  plea  in  defence,  on  the  part  of  the  wif^  wonld  bite  ta 
established.    But  the  learned  judge  says,  in  the  mmitfit 
ment :  <<  To  constitute  connivsnce,  I  think,  the  ca«sgDi> 
length  of  establishing  that  there  must  be  actual  kooekJ^ 
that  is,  proof  of  knowledge,  or  irresiatible  pre8um|ilioD  rf 
knowledge,  of  the  adultery,  or  of  the  improper  famHiaritiik' 
Now  the  question  here  is,  whether  there  is  proof  cf  tt 
knowledge.    The  knowledge  is  not  attempted  to  be  fmd 
by  direct  evidence ;  but  is  there  any  legal  presumption ' 
that  knowledge  from  the  &cU  before  us  ?     That  tiMttU 
been  impropriety  in  the  conduct  of  Mrs.  Phillips  pRiifli 
to  1840  is  suflSciently  proved;  it  created  so  mach  mupe0 
as  to  lead  to  an  inquiry  into  her  conduct,  whidi  was  e» 
ducted  by  two  gentlemen,  Mr.  Preston  and  Mr.  Onuffli 
and  the  result  is  thus  stated  by  them : — «  We  have  sefs* 
various  persons  sent  to  us  to  be  examined  :   nothiiy  ^ 
could  learn  criminated  Mrs.  Phillips.     You  are  fully  ati* 
of  all  the  facts  of  the  case,  and  we  think,  if  it  is  your  vi4 
by  Mrs.  Phillips's  returning  to  her  home,  she  may,  fitMi  i> 
misery  she  has  endured  and  caused  you,  alter  her  com 
entirely,  and  become  a  pattern  to  all  of  us.    Our  cosfifr 
tion  is,  that  Mrs.  Phillips  is  innocent."     Therefore^  *• 
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Phillipi  might  reasonably  have  supposed  that,  whatevet  Jura  S9. 
impropriety  there  might  have  been  in  the  conduct  of  Mrs.  p^^  ^^ 
Phillips,  it  would  be  amended :  accwdingly,  he  took  her  PlSl^r 
home. 

Now  what  would  be  the  effect  of  this  investigation  ?  Al- 
though she  had  been  imprudent  in  her  conduct,  she  had  not 
been  criminal.  Mr.  Phillips  had  accused  her  of  having  been 
criminal,  or  of  having  afforded  ground  for  suspicion  that  she 
had  been  criminal,  and  he  was  convinced  of  his  error.  The 
gentlemen  who  investigated  her  conduct  certified  that,  at 
that  time,  she  was  innocent.  They  proposed  that  sopie 
female  friend  should  reside  with  her ;  but  whether  this  was 
suggested  to  him  or  not,  Mr.  Phillips  did  not  carry  the  sug- 
gestion into  effect.  But  there  was  not  the  smallest  ground 
of  suspicion  against  Mrs.  Phillips  during  the  year  184fO. 
There  is  one  circumstance  proved  of  no  small  importance  as 
to  the  fact  of  Mrs.  Phillips's  adultery — namely,  that  she  was 
delivered  of  a  child ;  that  she  had  the  child  carried  to  Ken- 
sington Gardens,  where  she  met  Mr.  Ranney,  and  that  she 
said  it  was  Mr.  Ranney's  child.  But  there  is  not  the  least 
hint  given  by  anybody  that  this  came  to  the  knowledge  of 
Mr.  PhiUips. 

In  1841,  circumstances  are  proved  which  shew  great  im- 
propriety on  the  part  of  the  wife,  and  neglect  on  the  part  of 
the  husband :  she  was  in  the  habit  of  staying  out,  not  with- 
out his  knowledge,  to  a  late  hour  at  night,  and  sometimes 
all  night ;  the  servants  were  not  kept  up,  but  Mr.  Phillips 
sat  up,  and  opened  the  door  to  let  her  in.  These  are  cir- 
cumstances sufficient  to  shew  the  culpable  negligence  of  this 
gentleman  as  regarded  himself,  his  wife,  and  his  family. 

But,  again,  there  is  nothing  to  shew  that  he  knew  his  wife     Mo  proof  of 
1  •  •       1  1  •  t    ««    the    huslMncrs 

was   seekmg  opportunities  to  commit  adultery  with  Mr.  koQ^iedtt. 

Ranney. 

Looking  at  the  conclusion  which  the  two  learned  judges 

below  have  come  to,  their  Lordships,  if  th^  felt  a  doubt, 

would  rather  incline  to  agree  in  those  judgments  than  to 

come  to  an  opposite  conclusion  upon  grounds  which  appear 

to  them  altogether  unsatisfactory.     The  case  being  so,  and     Seateoee    - 

the  Counsel  for  the  Appellant  not  having  suggested  any  ■*'"»•*• 
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June  29.     sufficient  reason  for  coming  to  a  different  conclusioo,  so  £v 
pUmm  t      '^  ^^^  evidence  goes,  their  Lordships  will  feel  it  to  be  tfaor 
PJU%9.      duty  to  recommend  to  her  Majesty  to  affirm  the  jadgncit 
of  the  Arches  Court 

Lord  Brougham.— Observe :  we  give  no  judicial  opisiiB 
as  to  Mr.  Phillips's  conduct,  not  having  heard  his  Coood, 
who  might  have  given  an  explanation  of  it.  With  n&nm 
to  the  words  cited  from  Dr.  Lushington's  judgment,  mj^ 
posing  there  had  been  no  appeal^  Mr.  Phillips  would  fane 
stood  in  the  same  position.* 

Procton  i^ToOer,  for  the  AppeUant;    Takmr,  for  the 


Vtretogatibf  t^ourt  of  ^Mntet^utji. 

July  9. 

Domicil— A  GouT  V.  ZiMMERMANN. — Aci  OH  Petition. — This  wu  «»• 
IT^  Sm^^"*  ginally  a  cause  of  proving  the  wiU  of  Marian,  otherwi« 
of    Dutch   or  Marie  Anne,  Duveluz,  late  of  Smyrna,  widow*  promoted  bf 

rentt  "there  ^.  ^^^'  ^^^^^  ^^^P^  G^"*'  ^"^  ®^  *^«  children  of  Mary  Ooi^ 
siding,  under  widow,  a  legatee  named  in  the  will  (and  as  such  one  sf  tie 
%^  thT  Dilich  residuary  legatees),  against  Mr.  John  William  May,  the  At- 
Cousulate     at  torney  of  Mr.  Johan  Jacob  Zimmermann,  the  brother  and  odj 

Smyrna,    mar-  ^^^^  ^p  j^j^  ^p  ^^^  deceased.    The  will  had  been  transadwi 

riea  to  a  JBri- 

tish      subject,  from  Smyrna  to  the  Home  Office,  and  brought  into  « 

Sjath'^  wmi!  ^eg^^'"^  ^y  the  Queen's  Proctor;  and  being  propounded  If 
nuingto  reside  the  legatee,  it  was  opposed  on  behalf  of  the  next  oflch 
during  tlie  re-  ^Jjq  prayed  to  be  heard  on  his  Petition,  on  the  sTOondtttf 
mainder  of  her   ,       i     "^       ,  ,        .  «,..*..  ij 

life  in  the  Le-  the  deceased  was,  at  the  time  of  her   deaths  a  deaocDel 

^"'»  P?*^«!  *  native  of  Holland.  An  Act  on  Petition  was  accordiqtr 
will,  disposing  .1.,.  11        1  •  #j- 

of  property  in  entered  into,  m  which  it  was  allegeci,  on  the  part  oTtK 
England,  in  the 

En^sh  form:      •  The  Committee  consisted  of  Lord  Broagham,  Lord 
Held,   that  (m.r.),  Lord  Campbell,  and  Mr.  Pemberton  Lei^. 
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I     next  of  kin,  that  the  deceased  was  the  daughter  of  Dr.       Jolt  9. 
I     Zimmermann  and  Annetto  Tusti,  his  wife,  and  was  bom  at       o^y 
I     8aiyma>  5th  May,  1774,  where  Dr.  Zimmermann,  origi-  Zimmermam. 
nally  a  native  of  Holland,  had,  for  some  time  previously  her  British  do- 
{     to  the  birth  of  his  daughter,  resided,  under  the  protec-  micil  acquired 
tiofi  of  the  Dutch  Consulate,  and  continued  so  to  do  until  notb^n^hang- 
'Jlis  death;  that  the  deceased  was  baptized  in  the  Dutch  ed,  nor  had  her 
Protestant  Chapel  at  Smyrna,  and  intermarried  with  Pietro  re'lJI^Jjldf  ""^ 
Savduz,  a  native  of  Switzerland,  who,  until  his  death  in  the  protest  to 
1832,  continued  to  reside  with  his  wife  at  Smyrna,  or  else-  ^^{S^coSrt 
where  in  the  Levant ;  that*  after  his  death,  the  deceased  overruled, 
continued  to  reside  at  Smyrna  until  her  own  death,  on  the 
19th  March,  1845,  and  that  she  was  not,  at  the  time  of  the 
execution  of  the  will,  an  English  subject,  nor  amenable  to 
tbe  laws  of  England,  but  a  subject  of  Holland,  and  entitled 
to  all  the  rights  and  privileges  of  a  Dutch  subject,  and  the 
validity  of  her  will  ought  to  be  determined  by  the  law  of 
Holland. 

The  Answer  to  the  Act  alleged  that  the  deceased's  hus- 
band, Peter  Emanuel  Duveloz,  was  a  native  of  England, 
and  by  birth  a  British  subject,  the  son  of  David  Samuel 
Henry  Duveluz,  a  native  of  Switzerland,  and  of  Sarah  Lee, 
«  im  Englishwoman,  who  were  married  at  Manchester,  in  the 
a  jppupty  of  Lancaster,  in  1768,  and  that  D.  S.  H.  Duveluz 
r  IpMdr  long  prior  to  such  marriage,  carried  on  the  business 
g:  gf  a  merchant  in  Size  Lane,  Bucklersbury,  and  was  in  the 
t  jf«ar  1759  naturalized  by  Act  of  Parliament  (33  Geo.  2, 
\  ^  19) ;  that  P.  E.  Duveluz,  his  son,  was  born  in  Size  Lane^ 
^  ffi  February,  1771,  and  baptized  according  to  the  rites  and 
^  DfTcmonies  of  the  Church  of  England,  and  for  several  years 
^  jplBtawards  continued  to  reside  with  his  parents  in  Size  Lane ; 
^jj^alt^iin  1797,  P.  E.  Duveluz  and  the  deceased  (then  Marian 
^ JjJniBiermann,  spinster)  were  married  at  Smyrna^  according 
ajjf  jk^the  rites  and  ceremonies  of  the  Church  of  England,  by 
^^^ipinister  of  that  Church,  and,  about  1808,  they  left 
V,  jnayma  and  came  to  England,  where  they  were  domiciled, 
fmaaA  continued  permanently  to  reside  until  1818,  in  which 
the  deceased's  husband  was  appointed  British  Consul 
Adrianople,  whereupon,  and  by  reason  solely  thereof,  he 
vol-.  V.  3  L 
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July  9.  left  England  with  his  wife,  and  resided  in  thtt  fke 
^^^  (except  far  short  intenrak  of  absence).  In  his  official  c^ 
Zimmermann,  (Aty  BB  British  Consul,  until  his  death  in  1898,  whereipia 
his  widow  resided  for  various  periods  at  dtffetent  placei  ii 
the  Levant^  without  acquiring  any  property  or  any  ifiude 
permanent  residence  at  any  of  such  places  ;  Ast,  eter  Ar 
her  marriage,  until  her  death,  she  considered  hendf,  oi 
was  reputed  to  be,  a  British  subject,  and  constanUy  sttnU 
the  service  of  the  Church  of  Engiand  ;  that  she  (ntpaij 
declared  her  expectation  and  intention  that  her  propolfi 
after  her  death,  should  pass  by  the  law  of  England,  ad 
that  she  should  make  an  English  will,  and  gave  instractiai 
to  the  Rev.  B.  Lewis,  then  officiating  as  chaplain  to  Ik 
British  congregation  at  Smyrna,  to  prepare  her  will,  wi 
agreeably  thereto,  he  wrote  her  wiU,  dated  19di  MoA 
1845,  which  she  executed  according  to  the  forms  of  Ih 
English  law ;  that,  agreeably  to  her  own  express  itm,  it 
was  buried  in  the  English  Burial-ground  at  Smyrna,  Ife 
Lewis  reading  die  Burial  Service  of  the  Churdi  of  Englal 
on  the  occasion;  that,  after  her  death,  her  property «■ 
treated  and  considered  by  tiie  Brititdi  and  Turldsh  aoA^ 
rities,  and  all  others  (induding  her  brother,  J.  J.  Suath 
mann),  at  Smyrna,  as  the  property  of  a  British  subjedi  «I 
as  passing  under  the  will ;  that,  in  April,  1845,  her  b» 
ther,  being  a  Dutch  subject,  by  means  of  the  Dntdi  Caad 
at  Smyrna,  caused  the  British  Consul  there  to  inititBle  • 
formal  and  official  investigation  respecting  the  drcumiUBtf 
attending  the  execution  of  the  will,  which  accordingly  twfc 
place  before  the  British  Consul,  Mr.  Zimmermann  bdiy  > 
person  or  by  his  agent  present  thereat,  and  heard  in  theai^ 
ter,  and  he  and  the  Dutch  Consul  admitted  that  the  diimd 
was  properly  treated  and  considered  as  a  British  and  not  i 
Dutch  subject ;  wherefore,  the  question  as  to  the  vaHditf  rf 
her  will  ought  to  be  determined  by  the  law  of  England.  Itva 
further  alleged  that  the  whole  of  her  property  (except  a^i 
articles  of  small  value)  consisted  of  £950  Stock  in  tlieThiee 
per  Cents,  which  had  been  purchased  by  her  husband  wiA 
at  Adrianople,  and  £460  in  the  hands  of  Messrs.  Heath  tai 
Co.,  of  London,  arising  from  the  accumulation  of  dirideni' 
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on  the  stock,  and  from  an  annuity  to  which  ihe  waf  entitled      July  a 
under  the  will  of  her  husband's  fiither.  GoMty^ 

It  was  subsequently  admitted,  on  behalf  of  the  next  of  Zmmtmami, 
km,  that  the  faUier  of  the  deceased*!  husband  did  intermarry 
with  Sarah  Lee,  at  Manchester,  in  1768. 

It  also  appeared  in  proofi  ^nd  was  admitted  by  the  legatee» 
that  the  father  of  the  deceased  was  a  native,  not  of  Holland^ 
but  of  Riga,  in  Livopia,  and  an  objecdon  was  raised  at  the 
hearing  that  the  original  plea,  alleging  t^t  the  deceased  was  a 
native  of  Holland,  was  thereby  negatived.  On  the  other  hand, 
it  was  argued  that  the  substantial  qu^tion  was,  whether  the 
validity  of  the  will  was  or  was  not  to  be  decided  by  the  law 
of  England.  The  Court  overruled  the  objection,  holding 
that  it  did  not  go  to  the  merits  of  the  case,  and  that  it  would 
be  doing  an  act  of  injustice  to  stop  the  case  upon  this 
ground. 

Baijford,  Dr.,  for  the  next  of  kin.— It  is  not  contended  thait^  A  sauicxiiT. 
the  husband  of  the  deceased  being  a9  Englishman,  ^e  did 
notf  after  marriage,  become  a  domiciled  Englishwoman: 
the  question  arises  as  to  her  character  after  her  husband'a 
deaths  Her  domicil  of  origin  then  reverted  to  her ;  tUs  ip 
easily  done,  less  being  required  to  recover  the  domicil  of 
birth  than  to  acquire  a  new  domidU  ''  Le  Firgime."*  The 
fact  of  continued  residence  abroad  is  strong  evidence  in  this 
case*  She  had  no  communication  with  En^^and,  except  to 
draw  money  thence,  not  placed  there  by  herself,  which  she 
allowed  to  remain  there  in  the  hands  a£  trustees.  The  facts 
suffice  to  shew  that  she  did  revert  to  her  damidl  of  arigin. 

Hardingt  Dr.,  for  the  legatee.— It  is  difficult  to  know  the 
issue  to  be  tried,  or  for  what  the  other  side  contend.  Be- 
cause the  deceased  was  bom  in  Smjqma,  and,  after  the  death 
of  her  husband,  lived  and  died  there,  therefore  was  she  a 
domiciled  Dutchwoman?  What  is  the  meaning  of  the 
phrase  in  the  Act,  "  under  the  protection  of  the  Dutch  Con- 
sulate ?"  Is  there  any  thing  in  the  Jus  Geniium  to  shew 
that  living  under  the  Dutch  Consul's  protection  at  Smyrna 
will  make  a  person  a  Dutch  subject  ?     In  Sir  C.  Robinson's 

*  5  Rob.  99. 
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July  9.  Reports,*  there  is  a  Certificate  from  the  Secretiry  d  Ae 
^^^  Dutch  Levant  Traders,  concerning  the  Dutch  Comditf 
Zimmermmm.  Smymay  which  states  that  ''  there  is  no  Dutch  iictorj  t 
Smymay"  and  that  ^' the  Dutch  esUblishment  at  Smymii 
not  restricted  to  Dutch  subjects  :  subjects  of  other  (Nnrai 
are  admitted  therein,  and  hare  liberty  to  become  nonlin 
of  the  Dutch  establishment,  but  must  submit  to  |»y  ^ 
Dutch  Consulate  for  support  of  the  Consuls,  &c,  sod  ti 
take  an  oath  to  observe  and  perform  all  n^nlatioiis.*  le* 
ference  is  also  made  to  the  state  of  the  Dutch  establiihisf<i 
in  Turkey  in  the  case  of  the  ''  Twee  Friendem.''f  Beaos 
Mr.  Zimmermann  swears  that  the  deceased  died  at  Sajn 
under  the  protection  of  the  Dutch  Consulate,  it  does  U 
follow  that,  jure  geniiutHf  she  was  a  domiciled  DttA 
woman.  There  are  neither  facts  nor  authorities  to  ihcv 
that  she  is  to  be  considered  otherwise  than  a  dosudU 
English  subject,  which  she  became  by  marriage.  Ifsto 
V.  Maltat$,X     Collier  v.  Rivas.^ 

Bayjordj  on  the  authorities. — In  Maiiass  ▼.  MtJlMis,  ik 
question  of  domicil  was  not  decided,  as  in  either  csk  lb 
British  law  applied.  [Psb  Cubiam. — When  did  the  Dikk 
domicil  first  attach,  and  when  was  it  resumed?  Where iiAe 
proof  that,  after  her  husband's  death,  the  deceased  absndmJ 
the  domicil  acquired  by  her  marriage,  animo  eijactof  Hir 
father  was  bom  in  Livonia,  and  she  at  Smyrna,  where  Ae 
lived  until  her  marriage,  when  she  became  a  domidkd  Bri- 
tish subject.  I  cannot  find  any  fact  shewing  her  cfasngerf 
domicil  beyond  her  living  under  the  protection  of  tbeDildi 
Consulate— what  is  the  effect  of  that  ?]  The  Certifa* 
quoted  applies  to  that  point :  "  it  is  at  the  option  of  fsdk 
individuals  to  put  themselves  under  which  Consul  tfaj 
please,  and  withdraw  from  him  to  go  to  another.** 

JoooMEMT.  Sir  H.  Jennsr  Fust. — This  question  appears  to  nelt 

lie  in  a  very  narrow  compass,  and  certainly  the  issue  to  ^ 

The  facts.         tried  by  the  Court  lies  in  a  still  narrower  compass.  The  ftA 

*  3  Rob.  Appendix,  No.  I.  p.  9.  f  3  Roll.  89. 

:  3  Curt  231.   S.C.  2  Notes  of  Ca.    33.        1    Robert  67.  && 
3  Notes  of  Ca.  257.  §  2  Curt  85i 
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supported  by  evidence,  are  these : — ^The  deceased  died  in  1846.  Juw  9. 
She  left  a  will,  in  the  English  form,  made  by  a  gentleman  who  q^^ 
was  acting  as  British  Chaplain  at  Smyrna,  disposing  of  pro- 
perty in  England,— I  believe  she  had  no  property  elsewhere. 
An  appearance  was  given  on  behalf  of  her  brother,  her  next  of 
kin,  who  alleged  that  she  was  a  domiciled  native  of  Holla(nd; 
whereas  it  turns  out  that  she  was  not  a  native  of  Holland^— 
that  is,  she  was  bom  in  Smyrna,  of  a  Dutch  family,  but  her 
father  was  l)om  at  Riga,  in  Uvonia,  having  been  resident, 
for  some  time  before  the  birth  of  his  daughter  (in  1774),  at 
Smyrna,  as  stated  in  the  Act  on  Petition,  <<  under  the  pro- 
tection of  the  Dutch  Consulate:"  what  is  the  meaning  of 
these  words  does  not  exactly  appear.  He  continued  to 
reside  at  Smyrna  until  his  death,  and  whatever  character 
he  bore,  whether  he  was  a  subject  of  Russia,  of  Sweden,  of 
Smyrna,  or  of  Holland,  the  deceased's  domicil  would,  of 
course,  follow  his,  so  long  as  she  continued  in  his  famWy 
and  resided  with  him.  In  1798,  she  married  a  gentleman 
who  was  bom  in  England,  but  whose  father  was  a  native  of 
Switzerland,  and  who  became  a  naturalized  British  subject ; 
and  whatever  might  have  been  the  previous  domicil  of  the 
deceased,  in  1798  her  domicil  merged  in  that  of  her  hus- 
band, and  from  1798  until  his  death  in  18S2,  she  became 
and  continued  to  be  a  domiciled  British  subject  to  all  intents 
and  purposes  ;  for  although  he  went  to  reside  at  Adrianople, 
as  Consul  and  to  carry  on  trade,  he  retained  his  British 
character :  the  merely  becoming  Consul  in  another  country 
does  not  change  the  domicil  of  the  person  who  exercises  that 
office.  So  that,  in  1832,  the  deceased  was  to  all  intents 
and  purposes  a  domiciled  British  subject  What  did  she  do 
to  acquire  another  domicil  ?  Is  it  shewn  that  at  any  time 
she  put  off  her  British  and  obtained  a  Dutch  domicil  ? 
Although  it  is  said  that  she  resided  under  the  protection  of 
the  Dutch  Consulate  at  Smyrna,  I  do  not  know  that  this 
would  have  wrought  a  change  in  her  domicil.  What  did 
she  do  ?  Upon  her  husband's  death,  she  does  not  continue 
to  reside  at  Adrianople,  or  at  Smjrma,  but  she  goes  about 
to  various  places  in  the  Turkish  dominions ;  and  it  is  not 
stated  that  she  settled  or  located  herself  either  at  Smyrna  or 
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JuLT  0.  at  aoj  otb«r  of  tboee  places;  it  is  only  said  that,  up  to  the 
Q^y       time  of  her  death,  *^  she  resided  under  the  protection  of  the 

Zimmwmamh  Dutch  Consulate  at  Smyrna."  A  great  deal  has  been  said 
9bout  her  attadiment  to  the  Dutch  Lutheran  Church ;  but 
she  received  the  rites  of  the  Church  of  Englaijbd,  and  had 
lecoorse  to  Mr.  Lewis,  an  English  mii^ster  of  that  Churdi 
at  Smyrna,  who  officiated  as  chaplain  to  the  Brilash  congre- 
gation there,  to  administer  to  her  the  ritesof  that  Churdi  at 
her  own  houae,  and  therefore  nodiiiig  arises  out  of  this 
which  marks  any  intended  change  of  domidU  Are  there 
any  other  drcumstanoes  ?  In  the  affidavit  of  Mr.  Zimmer- 
mann  it  is  stated  <<  that  the  deceased  took  up  her  fixed  abode 
at  Smjrma  in  the  year  1838,  making  occasional  excursions 
in  the  Levant;  that  the  deceased,  as  well  as  her  fisttfaer 
and  the  deponent,  having  been  baptixed  according  to  the 
rites  of  the  Lutheran  Evangelical  Churchy  and  always  fbl« 
lowing  the  same^  have  always  r^^ded  the  English 
Episcopal  Church  or  other  Evangelicsl  Church  in  the 
same  light  with  their  own  in  all  essentisis^  and  frequented 
without  distinedon  the  one  or  the  other  Churchy  in  de&ult 
of  the  existence  of  their  own ;  that  the  deceased  wtt  mar- 
ried according  to  the  rites  of  the  Lutheran  Churdi;  and  by 
a  Lutheran  minister,  and  after  the  death  of  her  husband 
firequented  neither  the  English  nor  any  other  Church,  but 
received  the  Sacrament  in  her  own  house."  I  cannot,  I 
confess,  consider  that  this  affidavit  contains  any  thing  indi- 
cating a  change  of  domicil  beyond  the  &ct  e£  her  residence 
abroad.  Beyond  that  I  do  not  see  any  thing  to  fix  her  with 
any  domicil  but  that  which  she  acquired  from  her  husband, 
and  espedally  a  Dutch  domidl.  The  only  statement  is,  that 
she  lived  under  the  protection  of  the  Dutch  Consulate^  and 
that  is  not  sufficient  to  affix  to  her  a  Dutch  domiciL  I  am 
Dutch  domi-  of  opinion  that  the  Dutch  domicil  is  not  established.    Whe- 

blished!  *'^  ^^^  ^^  ^'^  *  Turldsh  subject  or  a  British  subject  is 
immaterial  to  the  present  question,  as  the  question  raised 
by  Mr.  Zimmermann  is,  whether  she  was  not  a  Dutch 
subject,  and  could  therefore  make  a  will  only  according 
to  the  law  of  Holland^  and  the  Court  is  asked  to  pro- 
nounce that  the  question  as  to  the  validity  of  this  will 
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ought  to  be  determined  by  that  law.    I  am  of  qpinion  that»      Jvlt  9* 
according  to  the  facts,  the  deceased  is  not  jNroved  to  have       c^jj^ 
died  a  domiciled  subject  of  Holland,  and  bound,  in  the  dis*  Zmmgrmm 
position  of  her  property  by  will,  to  govern  herself  accord- 
ing to  the  law  of  Holland,  biit  that,  primdjacie,  Ae  is 
entitled  to  be  considered  a  British  subject,  having  become 
so  by  marriage,  and  having  done  no  act  whereby  she  di« 
vested  herself  of  the  character  she  acquured  by  her  mar* 
riage,  and  that  she  is  not  proved  to  have  been  at  the  time 
of  her  death  a  Dutch  subject:  and  thAt  is  the  whole  ques- 
tion for  the  Court  to  determine.    I  think  the  deceased  was 
not  a  Dutch  subject,  and  the  Court  will  not  suspend  the 
proceedings  until  the  validity  of  the  will  shall  be  determined 
by  a  foreign  Court,  but  will  inquire  into  its  validity,  if  op- 
posed by  the  other  side.    Upon  these  grounds,  I  reject  the     Petition  i 
Petition.  i«^«^- 

With  regard  to  the  question  of  costs,  the  Court  might 
have  been  disposed  not  to  accompany  its  decision  by  a 
condemnation  in  the  costs,  but  that  it  is  quite  clear  that 
the  course  pursued  on  the  part  of  the  next  of  kin  was  an 
erroneous  one.  It  is  a  protest  against  the  jurisdictioii 
of  the  Court,  and  if  that  protest  be  overruled,  as  a  matter  of 
course,  I  am  bound  to  give  the  other  party  the  costs  of  Costs. 
trying  the  question.  I  therefore  reject  the  Petition,  and 
condemn  the  party  in  the  costs. 

Proeton  i^Affbot^  for  the  legatee ;  Jmmert  for  the  next  of  kin. 


Wabd  v.  Lambsbt  and  Clark. — AUegaiian.^^Th\§  was    Aconditionil 

a  cause  of  proving  the  will  of  Mrs.  Anne  Roberts,  widow,  Jf"*  Sm^^ 

as  the  same  stood  at  the  time  of  execution,  without  certain  ceased,     with 

additions  afterwards  made  therein  ;  promoted  by  Ann  Ward^  Jli^^J^e,*'^^ 

spinster,  a  cousin  germane,  and  one  of  the  next  of  kin,- of  nature,   which 

the  deceased,  and  a  principal  legatee  named  in  the  willy  ^^  *jj^  ^ 

against  George  Jackson  Lambert,  another  cousin  germane  tation  the  soc- 

and  also  one  of  the  next  of  kin,  and  Charles  Thomas  Clark,  f^"?     ^l* 

DQt    sue  Gieo 
a  party  cited  to  see  the  will  propounded,  but  who  did  not  without  re-eze- 

appear.    The  paper  was  propounded  in  an  AUegadon  whi^  ^^  ^*  ^"» 
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JuLT  9.  pleaded  that  the  deceased  died  9th  May,  1846,  aged  73, 
jy^^^  leaving  personal  property  of  the  value  of  about  £1^000 ; 
LamberL  '  that,  on  the  6th  May,  1846,  the  deceased,  who  then  resided 
—held  not  to  ^  '^  boarding  and  lodging  house,  at  Edwinstow,  Notts,  be- 
be  signed  at  the  ing  ill,  gent  for  T.  R.,  a  friend,  and  upon  his  going  to  her, 
infcnrmed  him  of  her  wish  and  intention  to  make  her  will, 
and  that  he  (T.  R.)  and  C.  C.  should  be  her  executors, 
and  desired  that  her  will  should  be  made  for  her  by  Mr.  H., 
of  Newark,  a  solicitor,  but  that  she  wanted  to  save  the  ex- 
pense of  his  coming  to  Edwinstow,  provided  her  will  could 
be  made  by  him  without  his  so  doing ;  that,  after  some  fur- 
ther conversation,  the  deceased  determined  thatT.  R«  should 
at  once  take  down  her  wishes  in  writing  and  send  a^copy  to 
Mr.  H.,  to  learn  whether  he  could  make  a  proper  will  from 
it,  without  coming  to  Edwinstow ;  that  T.  R.  thereupon 
proceeded  to  write,  firom  the  deceased's  dictation,  the  will 
propounded,  contained  on  three  pages  or  sides  of  a  small 
sheet  of  note-paper,  namely,  the  whole  of  the  first  page 
(save  some  words  afterwards  added),  and  eight  lines,  com- 
priang  certain  legacies,  on  the  second  page ;  that^  after  the 
paper  had  been  so  far  completed  (the  contents  having,  in 
the  course  of  writing,  been  read  to  and  approved  by  the 
deceased),  several  persons  came  into  the  room,  whereby 
further  progress  being  interrupted,  T,  R.  said  he  would  see 
the  deceased  upon  the  subject  again  the  next  morning,  but 
that  he  considered  it  advisable  that  she  should  then  execute 
the  paper  as  her  will,  in  case  any  thing  should  occur  to  pre- 
vent the  same  being  more  formally  prepared  and  executed, 
and  with  the  approbation  of  the  deceased,  he  wrote  upon  the 
third  page  of  the  paper  (leaving  a  blank  at  the  bottom  of  the 
second  and  at  the  top  of  the  third  sides)  the  words :  «<  This 
is  my  last  will  and  testament  in  case  1  do  not  get  it  more 
properly  executed ;"  that,  immediately  after,  the  deceased 
executed  the  paper,  which  was  duly  attested  ;  that,  in  the 
morning  of  the  following  day,  T.  R.  again  called  upon  the 
deceased,  who  expressed  a  desire  to  give  further  instructions 
to  Mr.  H.  for  preparing  her  will,  and  T.  R.  then,  from  the 
dictation  of  the  deceased,  wrote  such  further  instructions 
upob  the  lower  half  of  the  second  page  of  the  paper  exe- 
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cuted  the  evening  before  (including  the  appointment  of  two       July  ^. 
executors),  and  also  upon  the  upper  part  of  the  third  page.       Ward  v. 
and  made  certain  alterations  and  additions  in  the  first  and      Lambert. 
second  pages,  no  other  person  being  present  with  the  de- 
ceased at  such  time  but  himself;  that,  in  the  after  part  of 
the  same  day  (the  7th),  the  deceased  became  greatly  re- 
duced in  health  and  strength,  and  wholly  incapable  of  con- 
versing on   matters   of  business,  in   consequence  whereof- 
T.  R.  omitted  to  send  any  instructions  to  Mr.  H.  to  prepare 
a  will  for  the  deceased  to  supersede  that  she  had  already 
executed,  and  she  died  early  in  the  morning  of  the  9th 
May,  without  re-executing,  pr  being  able  to  re-execute,  the 
will  afler  the  additions  and  alterations  so  made  therein. 

Haggardy  Dr.,  in  opposition  to  the  Allegation,  — The  AEauMMT. 
question  is,  whether  it  can  be  maintained  that  this  will  was 
signed  at  the  foot  or  end.  In  the  case  of  Willis  v.  Lowe* 
the  last  Court-day,  the  Court  held  that  an  Allegation,  pro- 
pounding a  paper  of  a  very  similar  kind,  was  inadmissible, 
the  paper  not  being  signed  at  the  foot  or  end. 

Curteis,  Dr.,  in  support  of  the  Allegation. — There  is  barely 
room  at  the  bottom  of  the  second  page  to  finish  the  will ;  there 
was  not  space  to  sign.  [Per  Curiam. — Why  not  ?  Seven 
lines  have  been  added  on  that  side  of  the  paper.  It  is  manifest 
that  the  deceased  desired  to  make  an  addition  in  the  space 
left.]  If  it  ever  was  a  good  will,  it  is  a  good  will  now.  It 
was  suggested  to  her  that  she  might  sign  the  paper  as  her 
will  conditionally,  and  she  signed  it  on  the  third  side.  [Per 
Curiam. — With  a  space  between  it  and  the  ending  of  the 
writing,  and  an  addition  is  actually  made  there  after  she  had 
signed  her  name.  I  think  you  can  hardly  hope  to  succeed 
after  the  case  of  Willis  v.  Lowe,  the  last  Court-day.]  In 
that  case  the  witnesses  did  not  see  the  will,  or  even  the 
attestation-clause;  here  all  was  known  to  the  party  who 
witnessed  it. 

Sir  H.  Jenner  Fust. — In  this  case,  although  the  signa*  Juimmiiit, 
ture  is  on  the  third  side  of  the  sheet,  there  was  ample  space 

*  Ante,  p.  488. 
VOL.  V.  3  m 
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JuLT  9.      for  attestation-clause  and  signatures  on  the  second  ade,  for 

\Vardr       ^^^^  ^^^^  ^^^  ^^^^^  added  there  after  the  paper  wm 

Lawheru      Signed ;  and  it  is  clear  that  the  space  was  left  in  order  thM 

the  deceased  might  make  an  addition  to  the  will,  and  the 

signed  on  the  third  side  to  admit  of  the  addition.    It  is  one 

of  the  very  cases  which  the  Act  was  intended  to  proride 

against 

Allegation  re^      I  reject  the  Allegation,  and  direct  the  cosU  to  be  pod 

j^'*^-  outoftheestote^ 

(With  consent,  a  joint  administration  was  decreed.) 
Froctort:— EJH^/fAeai^  for  Ward;  Briekmood^  for  Lmbert 


IDi9ll  lETourt  of  flUttttraltff. 

July  14. 

Collision.—  The  «  Mellona." — Caute^  hy  Plea  and  Pn>^— TIm 
wMi*'*wie^'^  ^**  *  ^*"*®  of  damage  by  collision  by  the  owno*  of  the  brig 
which  there  was  George^  of  108  tons,  with  a  crew  of  eight  men,  from  New« 
roce*t?nr%it^h  ^*'^®  ^®  Cowes,  against  the  schooner  Mellona,  of  106  tooi, 
other  ships,  the  from  Shields  to  Guernsey,  which  came  in  contact  in  tbe 
thkk'^Bnd  Th^  Cockle-gat,  on  the  night  of  the  6th  March,  1845,  both  Wr 
night  dark,with  sels  being  coal-laden. 

snow  falling,  Tjjg  Ljbel  pleaded  that,  on  the  evening  of  that  day,  the 
one  of  the  ves-  approach  of  night  rendering  her  coarse  through  the  CodLle- 

selswhichcame  ^at  dangerous,  the  George  (with  other  vessels)  was  tacked  rf 
in  contact  ha  V-    ,      ,T.         j.  ii.-i        i..\.,  ^i 

ingleft  the  deck  the  land,  m  order  to  go  well  outside  of  the  Newarp  9m\ 

at  the  moment  that,  about  10  o'clock  p.m.,  the  wind  blowing  strong  froa 
suchvesselheW  ^^^  E.N.E.,  the  weather  being  thick  and  hazy,  the  aw» 
to  be  responsi-  falling,  and  the  night  dark,  the  brig  being  close  hauled  ff 
lision,  on  Uie  ^^  starboard  tack,  about  four  or  five  minutes  prior  to  tbe 
ground  of  want  collision,  and  when  off  the  Newarp  Light,  which  bore  S, 
look-outft*hwl  *^°"*  ^*""'  ^^  ^^^  "^^^^^  distant,  the  schooner  MM(ma  m 
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i  Hearing  the  George  on  the  larboard  tack  ;  that  the      July  14. 
leatedly  hailed,  but  no  attention  was  paid  to  sach      jMrnw 
,  and  the  schooner,  continuing  her  course,  struck  the 
with  her  larboard  bow  on  her  larboard  side,  at  which  iity"had^ibeiter 
master  of  the  MeUona  was  not  on  deck ;  that  so  great  look-out   been 
damage  done  to  the  brig  that  it  was  apprehended  ^^^^-J^^^^jL^ 
lid  immediately  sink,  and  she  became  unmanageable,  have  been  pre- 
ut  three  o'clock  a.m.  of  the  next  day,  whilst  passing  paJJ^'jn^such 

I  the  Cockle  towards  Yarmouth  Roads,  she  got  upon  a  case,  cannot 

ber  Sand,  and  was  totally  lost,  the  master  and  two  f  }^  accSlenT 

rew  being  drowned  ;  and  that  the  damage  and  losiB  but    is    liable 

rig  were  occasioned  solely  by  the  fault,  mismanage-  ^^^  ^^^  ^  h°ch 

nd  want  of  skill  and  of  a  proper  look-out  of  those  by    postibiUty, 

d  the  schooner.  ^^  ^'^^^  »';^« 

_  .        *  ,1         .  1     J    1     1.  .1  prevented.  In- 

tiesponsive  Allegation  counterpleaded  the  matenal  evitable    accl- 

its  in  the  Libel,  alleged  that  the  George  was  a  very  **?!'    "    ^***i 

..         ,    7  „.  .  .        .    ,  1  .    which  no  skill 

sel,  and  attnbuted  the  collision  to  inevitable  aca- andnorigilance 

rouffh  the  darkness  of  the  night.  could   possibly 

~  .      J  •      r«  .   ..     xr    *.       *  have  avoided, 

^ourt  was  assisted  by  Trinity  Masters.'*' 

.  Dodson^  Q.A.,  and  Bay  ford,  Dr.,  for  the  George; 

and  Robinson,  Drs.,  for  the  MeUona. 

LusHiNGTON  {addressing  the  Trinity  Masters). —  Summing  uf. 
tien :  The  primary  object  of  the  present  investigation 
!ertain  whether  the  collision  of  these  two  vessels  arose 
e  misconduct  of  either^  or  whether  it  was  the  result 
itable  accident.  By  ** inevitable  accident"  I  mean 
ich  no  skill,  no  care,  no  caution  which  could  reason- 
expected,  might  have  prevented.     The  second  ques- 

II  be,  whether,  presuming  that  the  collision  was 
led  by  any  default  of  those  on  board  the  MeUona,  the 
\%  of  the  George  arose  in  consequence  of  that  collision, 
occasioned  by  the  entire  unskil  fulness  and  improper 
:  of  the  master,  who  perished  :  for  it  is  greatly  to  be 
id,  that,  on  the  present  occasion,  not  only  has  a  loss 
»erty  been  caused  by  this  collision,  but  also  of  three 


*  Captain  Ellerby  and  Captain  Fairer. 
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JvLT  14.  Before  I  proceed  to  state  some  of  the  considerations  upon 

^^Hq^       which,  as  I  apprehend,  your  judgment  must  be  founded^  I 

must  for  a  moment  beg  your  pardon  for  alluding  to  some  of 

the  observations  of  Counsel  upon  a  point  which  does  not 

Delay  on  the  concern  you — I  mean  with  respect  to  the  delay  that  has  taken 

P?"?  •<? ^  ****  place  in  this  case.  I  have  on  many  previous  occasions  ex- 
pressed an  opinion  to  this  effect — that  I  have  no  right  to 
refuse  to  entertain  a  suit  commenced  by  a  party  alleging 
himself  to  be  aggrieved,  provided  it  is  brought  within  the 
time  limited  by  law ;  but  if  I  saw  any  unreasonable  or  im- 
proper delay,  then,  in  all  cases  where  the  proof  was  not 
sufficiently  clear  to  enable  the  mind  of  the  Court  to  come  to 
a  satisfactory  decision,  undoubtedly  there  would  be  a  degree 
of  presumption  against  the  party  who  had  delayed  the  pro- 
ceedings, because^  in  consequence  of  that  delay,  valuable 
evidence  might  have  been  lost.  On  the  present  occasion,  the 
collision  took  place  so  far  back  as  March,  1845,  and  no  pro- 
ceedings were  commenced  until  March,  1846,  so  that  there 
was  an  interval  of  twelve  months,  a  period  much  less  tha. 
would  be  required  to  enable  the  Court  to  say  that  it  cannot 
entertain  the  suit*  When  these  proceedings  came  under  the 
cognizance  of  the  Court,  it  was  affirmed  by  the  owners  of 
the  Mellona  that  there  had  been  unnecessary  delay,  and  they 
alleged  many  facts  to  induce  the  Court  to  come  to  that  con- 
clusion. I  thought  it  my  duty  to  reject  that  part  of  the  plea, 
and  for  this  obvious  reason :  it  must  necessarily  have  led  to 
a  reply,  which  would  have  occasioned  considerable  expense, 
if  not  delay.  Another  reason  that  operated  on  my  mind 
was,  that  the  owners  of  the  Mellona  reside  at  Guernsey, 
and  it  is  well  known  that  it  was  utterly  impossible  to  pro- 
ceed against  them  personally  unless  they  consented  to  give 
an  appearance,  and  it  is  stated  that  they  refused.  But^  after 
all,  there  is  nothing  to  shew  that  there  has  been  any  loss  of 
evidence,  for  we  have  the  evidence  of  all  the  parties  who 
could  be  examined ;  and  I  see  no  reason  to  suspect  that  their 
memories  are  unfaithful,  or  that  they  have  given  their  testi- 
mony in  any  respect  wilfully  untrue,  for  their  depositions 
seem  fairly  given. 

The  facts.  ^^  appears  that  both  vessels  were  coal-laden,  and,  accord- 
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ing  to  the  statement  of  the  master  of  the  Mellona,  he  was  at  Jult  14k 
the  time  keeping  his  reach  on  the  larboard  tack,  for  the  pur-  MeBtma, 
pose  of  getting  out  of  the  Gat,  the  wind  blowing  strong 
from  the  E.N.E.,  the  George  being  on  the  starboard  tack. 
We  now  come  to  a  fact  which^  in  my  view  of  the  case,  is  of 
the  greatest  importance,  namely,  what  was  the  state  of  both 
these  vessels  just  at  the  moment  preceding  the  collision, 
with  regard  to  their  respective  crews,  and  with  respect  to 
the  weather  ?  To  take  the  weather  first ;  I  conceive  the 
true  result  of  the  evidence,  subject  to  your  better  judgment, 
to  be  this,  that  it  was  an  exceedingly  dark,  stormy,  dirty 
night;  that  during  the  night  there  were  frequent  snow- 
storms, which  rendered  it  extremely  difficult  to  see  any 
object  except  when  almost  in  immediate  proximity.  As 
to  snow,  I  think  the  preponderance  of  the  evidence  is, 
that  snow  was  falling ;  but  I  cannot  come  to  a  satisfactory 
conclusion  as  to  whether  it  was  absolutely  a  snow-storm, 
or  whether  snow  was  merely  falling.  But  the  night  was  so 
dark,  and  the  difficulty  of  seeing  was  so  great,  that  if  there 
was  no  negligence  on  either  side,  the  collision  would  be 
attributable  to  inevitable  accident. 

So  much  as  to  the  state  of  the  weather ;  now  for  the  con- 
duct of  those  on  board  the  Mellona — for  there  is  no  imputa- 
tion upon  those  on  board  the  George,  so  far  as  any  thing  was 
done  immediately  preceding  the  collision.  In  the  Protest 
made  by  the  master  of  the  Mellona^  he  states  that  the  wea- 
ther was  so  thick  that  he  could  not  discern  any  object,  though 
he  had  one  man  on  the  look-out  as  well  as  himself,  and  that, 
all  of  a  sudden,  the  George  was  on  their  starboard  bow. 
Although  these  Protests  are  frequently  drawn  up  with  much 
less  care  and  attention  than  the  case  requires,  yet  I  can 
hardly  think  that  in  a  matter  of  this  great  importance  the 
attention  of  the  master  was  not  drawn  to  the  fact  as  to  whe- 
ther he  was  at  the  time  keeping  a  look-out  or  not;  and  I 
regret,  therefore,  to  find  that  his  evidence  in  the  Protest  is 
so  discrepant  from  that  which  I  am  now  about  to  read,  given 
on  oath.  He  says  :  <'  At  about  eleven  o'clock  of  the  said 
night,  the  schooner  was  still  lying  out  south-east ;  just  at 
that  moment,  I  stepped  down  in  the  cabin,  to  look  at  my 
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July  U.  chart.  Up  to  that  moment  I  had  been  on  deck  the  whole 
^Mona,  c^c"^Dfi>»  keeping  a  look-out  forward  with  Christopher  Wil- 
aon,  one  of  the  men.  At  that  moment  it  was  so  thick  and 
dark,  that  no  object  was  discernible  at  so  great  a  distance  as 
half  a  ship's  length  off;  you  could  not,  in  fact,  from  the 
schooner's  deck,  have  seen  her  jibboom-end.  I  knew  no- 
thing of  the  collision  until  the  two  vessels  struck*  I  felt  the 
jerk  of  the  concussion,  and  I  thereupon  flew  on  deck  in- 
itantly."  It  is  quite  obvious  that,  according  to  this  state- 
ment of  the  master  himself,  he  was  below ;  and  it  is  equally 
obvious  that  he  cannot  spe^k  with  certainty  as  to  the  cause 
of  the  collision,  the  state  of  the  weather  at  that  precise  mo- 
ment, or  to  any  thing  else. 
Thelook-ont  Now  we  come  to  this  question  :  whether,  under  all  the 
circumstances  of  the  case,  a  proper  look-out  was  kept  on 
board  the  MeOonaf  and  if  not,  what  are  the  legal  conse- 
quences to  be  drawn  from  such  a  state  of  things  ?  It 
appears  that  the  MeOana  had  a  crew,  including  the  master, 
of  six  persons ;  that  it  was  the  mate's  watch,  and  the  master 
and  two  of  the  crew  were  on  deck— one  at  the  helm,  and 
the  other  two  keeping  a  look-out,  the  mate  and  the  rest  of 
the  crew  being  below.  The  very  description  given  by  the 
persons  on  board  the  Mellona  as  to  the  state  of  the  weather 
and  character  of  the  night,  and  the  number  of  vessels  lying 
in  that  vicinity, — all  these  circumstances  rendered  it  pecu- 
liarly incumbent  on  the  master  of  the  Meliona  to  exercise 
the  greatest  possible  vigilance  to  avoid  running  the  risk  of 
any  accident.  Now,  it  distinctly  appears  that  there  was  one 
man  on  the  look-out,  and  that  the  master  was  below,  and  it 
will  be  for  you  to  advise  me,  with  your  nautical  experience, 
considering  the  stote  of  the  night,  the  strength  of  the  crew, 
and  the  proximity  of  other  vessels,  whether  it  was  not  the  ab- 
solute duty  of  the  master,  if  he  found  it  necessary  to  go  and 
consult  his  chart,  to  call  somebody  up  to  supply  his  place. 
Should  be  The  worse  the  night,  the  greater  the  cause  for  vigilance ; 
^rt^i^n'  to^h^  *°**  though  we  may  be  told  that  no  care,  no  caution,  could 
exigency.  enable  them  to  descry  a  vessel  not  in  immediate  contact, 

yet  I  submit  to  your  judgment  that  the  greater  the  necessity 
was,  so  far  from  abandoning  the  attempt  as  impossible,  the 
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greater  ought  to  have  been  the  care  and  vigilance  employed.      July  14. 
The  counter-argument  would  go  to  this;  that  in  the  thickest      jj^^Za, 
fog,  because  you  cannot  see  to  the  extent  you  require,  you 
should  desert  the  deck  of  the  vessel. 

I  will  now  proceed  to  the  second  branch  of  the  case.      The  actual 


cause    of    the 
vea- 


namely,  with  regard  to  the  very  important  consideration  o^J^^f  ^ 
the  actual  cause  of  the  loss  of  the  vessel*  Assuming  for  a  sel. 
moment  that  the  collision  took  place,  not  in  consequence  of 
inevitable  accident,  but  in  consequence  of  any  blame  attach- 
able to  the  MdhnOf  then  I  am  of  opinion  that,  in  all  cases 
of  this  description,  where  blame  attaches  to  one  vessel  and 
the  other  is  lost,  the  presumption  is  primd  Jade  that  the 
vessel  was  lost  in  consequence  of  such  collision.  It  would 
be  all  but  impossible  in  these  cases,  where  the  vessel  did 
not  go  down  immediately,  to  enter  into  an  investigation  as 
to  whether  all  the  measures  adopted  on  board  the  damaged 
ship  were  right,  and  whether,  if  other  measures  had  been 
pursued,  she  might  not  have  been  saved.  The  presumption  Presumption 
of  law  is,  where  one  party  is  found  to  blame  and  the  other  ^^  ^^* 
vessel  is  lost,  that  this  vessel  was  lost  in  consequence  of  the 
collision :  and  that  I  take  it  upon  mjrself  to  say  is  the  pre- 
sumption of  the  law.  But  let  ds  see  the  state  of  the  facts ; 
let  us  see  whether  the  immediate  loss  of  the  vessel  and  of 
three  lives  is  to  be  attributed  to  any  want  of  skill  on  the 
part  of  the  master  of  the  George,  or  to  any  misconduct  on 
his  part.  Let  us  read  the  evidence  of  Leggy  and  see  whe* 
ther  the  course  pursued  by  the  master  of  the  George  was  an 
erroneous  course.  He  says:  '^  After  some  time,  the  mate 
called  me  forward  in  the  brig,  and  with  my  assistance  he 
cleared  the  broken  jibboom  of  the  schooner  from  our 
rigging,  and  the  two  vessels  went  dear  of  each  other.  By 
the  collision  the  larboard  bulwarks  of  the  George^  and  seve* 
ral  of  her  stanchions,  were  carried  away ;  there  were  great 
holes  where  the  stanchions  had  been,  and  her  covering-board 
was  knocked  up,  and  her  yards,  rigging,  and  sails  were  all 
greatly  injured,  braces,  stays,  and  halyards  being  broken  iit 
all  directions.  After  the  George  had  separated  from  the 
MeUonOf  we  set  her  sails  in  the  best  manner  we  could,  but 
every  thing  was  so  broken  that  we  could  not  make  much  of 
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Jolt  li.  a  job  of  it.  We  tried  to  get  into  Yarmouth  {loadU ;  we 
%M^  were  obliged  to  go  somewhere,  as  the  wind  was  dead  on 
shore.  The  brig  did  not  miss  stays ;  we  did  not  try  to  tack 
at  all.  We  could  not  have  gone  upon  the  starboard  tack 
without  danger  of  sinking  the  brig,  through  the  holes  in  her 
larboard  side;  we  therefore  did  our  best  for  Yarmouth 
Roads.  It  was  dark  and  thick,  and  we  could  not  see  any 
thing.  There  was  sand  each  side  of  us.  We  could  not  tell 
whether  we  were  too  far  to  windward,  or  too  far  to  lee- 
ward. We  proceeded  in  uncertainty  till  it  was  a  little  after 
two  o'clock  in  the  morning,  as  well  as  we  could  judge,  of 
the  6th  of  March.  We  then  struck  the  sand,  and  the  brig 
began  hammering  and  knocking  about  on  the  sand."  That 
i0  his  evidence  on  the  first  plea ;  his  evidence  on  the  second 
plea  is  to  the  following  effect :  <*  The  brig  sustained  so  much 
damage  and  was  so  disabled  for  sea  by  the  collision,  that,  in 
my  opinion,  it  would  have  been  impossible  for  us  to  have 
hove  to  and  waited  for  daylight*  She  was  damaged  on  the 
larboard  side^  and  by  our  putting  her  on  the  starboard  tack, 
her  wounded  side  would  have  been  more  under  water,  and 
we  could  not  heave  her  to  on  the  larboard  tack  without 
danger  of  being  driven  on  shore.  Indeed,  we  could  not  well 
have  hove  her  to  at  all,  her  maintopsail  yard  being  broken 
right  in  two ;  her  halyards,  and  braces,  and  mainstay,  and 
jibstay,  and  foretopmast  backstay,  and,  on  her  larboard 
side,  her  bulwarks,  stanchions,  and  covering-board,  were  all 
broken ;  every  thing  was  flying  about  and  useless,  and  we 
could  not,  in  my  opinion,  have  kept  her  to  windward  with- 
out losing  the  ship  and  all  hands.  As  she  ran  before  the 
wind,  one  hand  was  sufficient  to  keep  the  pump  in  her  suck- 
ing." It  is  true,  this  is  the  evidence  of  one  witness  only ; 
but  the  question  is  this :  the  presumption  is,  that  the  master 
of  the  George  did  wisely  to  preserve  his  own  life  and  the 
property,  not  that  he  was  guilty  of  negligence,  want  of 
skill,  and  misconduct;  and  it  is  for  you  to  say,  looking  at 
this  evidence,  whether  you  can  come  to  the  conclusion  that 
he  was  ignorant  of  his  duty,  and  wilfully  attempted  to  make 
Yarmouth  when  he  ought  to  have  hove  to. 

I  must  say  a  word  with  respect  to  inevitable  accident,  and 
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a  good  look-out«  By  '*  inevitable  accident,"  I  mean  that  Jolt  I4w 
which  no  skill,  no  vigilance,  could  possibly  have  prevented.  m^Z 
If  there  be  a  possibility  of  prevention,  and  an  absence  of 
due  skill  and  proper  vigilance,  it  is  impossible  to  say  that 
the  party  was  not  to  blame ;  for  the  greater  the  emergency, 
the  more  indispensable  is  it  that  those  qualities  should  be 
exerted  for  the  preservation  of  property.  With  regard  to  a 
look-out,  you,  infinitely  better  than  I,  know  what  is  a  com- 
petent look-out ;  but  to  my  ignorant  mind  it  does  appear 
that  the  necessity  of  a  good  look-out  is  doubled  under  the 
circumstances  that  appear  in  the  plea  on  behalf  of  the  Md* 
ion^y  because  it  is  they  who  represent  that  it  was  impossible 
to  have  avoided  the  accident  because  of  the  darkness. 

I  shall  now  put  to  you  three  questions :  first,  whether.  Questions, 
considering  the  state  of  the  weather,  the  part  of  the  sea 
where  the  two  vessels  were,  and  the  chance  of  meeting  with 
other  ships,  the  master  of  the  Mellona  ought  to  have  left  the 
deck  with  only  two  seamen  there,  or  not  ?  In  other  words, 
was  a  good  look-out  kept  ?  Secondly,  considering  the  state 
of  the  weather,  if  a  good  look-out  had  been  kept,  was  there 
a  possibility  that  the  collision  could  have  been  avoided? 
Thirdly,  whether  there  is  sufficient  evidence  to  justify  the 
conclusion,  that  the  George  was  subsequently  lost  by  the 
ignorance  or  misconduct  of  her  master  ? 

Captain  Ellerby. — ^We  are  decidedly  of  opinion,  first,  OpiKioy. 
that  there  was  not  a  sufficiently  good  look-out  on  board  the 
Mellona ;  secondly,  that,  had  there  been  an  efficient  look- 
out, there  was  a  possibility  of  the  collision  being  avoided ; 
and,  thirdly,  that  the  subsequent  loss  of  the  George  was  not 
attributable  to  any  want  of  skill  on  the  part  of  the  master 
and  crew. 

Per  Curiam. — The  conclusion  to  which  I  must  come  in  joDaMiMT. 
law  is,  that  the  party  proceeded  against  must  be  responsible 
for  this  damage,  because  it  is  established  by  the  opinion  of 
the  gentlemen  whose  assistance  I  am  favoured  with,  that 
there  was  blame  on  the  part  of  the  MeUonOf  in  not  keeping 
a  better  look-out.  With  respect  to  the  second  proposition,  I 
worded  it  very  carefully.     I  asked  them  whether,  if  there 

VOL.  v.  3  N 
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JuLT  14.  bad  been  a  good  look-out,  there  was  a  poisihUity  that  the 
jJ^ry  collision  might  have  been  avoided;  and  the  answer  was»  that 
such  a  possibility  did  exist ;  and  I  am  of  opinion,  in  point  of 
law,  that  if  there  has  been  previous  negligence  in  not  keep- 
ing a  good  look-out,  then  that  party  is  responsible  for  all 
the  consequences  which  might,  bi^  possibility,  have  been 
prevented.  If  indeed,  a  party  is  to  blame,  but  by  no  pos- 
sibility whatever  could  injurious  consequences  have  resulted 
from  that  culpability,  then  the  Court  might  not  hold  him 
responsible ;  but  if  a  party  is  to  blame,  in  the  manner  in 
which  it  is  now  satisfactorily  established  this  party  was  to 
blame,  I  hold  that  he  is  liable  for  the  consequences,  which, 
bypossibUity,  he  might  have  prevented.  On  the  third  ques- 
tion I  never  myself  entertained  any  doubt,  namely,  whether 
the  master  of  the  George,  either  through  ignorance  or  negli- 
Damage  pro-  gence,  pursued  a  course  which  led  to  his  own  destruction.  I 
nounced  for.     pronounce  for  the  damage,  with  costs. 

I  do  hope  and  trust,  that  the  result  of  this  case,  both  as 
regards  the  loss  of  property  and  life,  and  the  penalty,  if  it 
may  be  so  called,  which  will  be  inflicted  on  the  owners  of 
the  Mellonot  may  operate,  in  some  degree,  to  prevent  that 
utter  recklessness  which  the  Court  every  day  perceives  to 
exist  amongst  colliers  travelling  from  the  north.  These  col- 
lisions are  of  frequent  occurrence,  and  the  loss  of  property 
and  life  is  necessarily  increased.  Those  on  board  these  vessels 
must  not  forget  that  they  have,  in  many  respects,  a  danger- 
ous navigation,  and  from  the  multitude  of  vessels  that  now 
occupy  that  part,  the  danger  of  collision  is  increased  infi- 
nitely beyond  what  it  formerly  was. 

Proctors:— Coote,  for  the  Oeorge;  Toller,  for  the  MtUona. 


arott0t0torfi  OTourt  of  HottHott. 

July  14. 

Divorce  by  TucKER  v.  Tucker.— Cau^e. — This  was  a  suit  for  a 
reason  of  adul-  divorce  by  reason  of  adultery  by  the  husband  against  the 
of  the  husband,  wife.    The  parties  were  married  in  India,  in  1842  (the  wife 
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being  a  native  of  France),  and  cohabited  there  until  1846^       July  li. 

three  children  being  the  issue  of  the  marriage.    In  that  year     7/T]^ 

they  came  together  to  England  from  Calcutta ;  and  during       Tmcker. 

the  voyage  an  adulterous  intercourse  was  alleged  to  have  Denounced  for 

commenced  on  board  the  ship  between  Mrs.  Tucker  and  on  the  confes-^ 

Capt.  J.y  and  to  have  continued  after  their  arrival  in  Eng-  ''^°     \ied^^ 

land.    The  main  proof  of  the  adultery  rested  upon  letters  supplemental 

written  and  received  by  Mrs.  Tucker.  endence  not  in 

*'  Itself  anount- 

Haggardf  Dr.^  for  the  wife.— It  is  acknowledged  that,  ing  to  proof  of 

under  the  Canon,*  a  sentence  of  separation  cannot  be  pro«  adulteiy. 

nounced  founded  upon  the  confession  of  the  party  alone :  AaouMwrr. 

there  must  be  supplemental  evidence,  and  there  is  none  in 

this  case  which  merits  that  character.     The  testimony  of 

persons  on  board  the  ship  tends  rather  to  negative  adultery. 

There  are  repetitions  of  what  is  considered  to  be  admissions 

on  the  part  of  the  wife,  who  subsequently  became  insane. 

R.  PhiUimore^  Dr.,  on  the  same  side,  dted  Nooerre  v. 
Noverre;f  HamerUm  v.  Hamerton  ;X  Grant  v.  Grant  ;^  and 
Mortimer  v.  Mortimer, \\ 

Sir  •/.  Dodsony  Q.A.,  for  the  husband,  stopped  by  the 
Court. 

Dr.  LusHiNOTON. — If  I  entertained  any  doubt  whatso-  Judomknt. 
ever  as  to  the  sufficiency  of  the  evidence  in  this  case  to  esta- 
blish the  charge  of  adultery,  it  would  be  both  my  duty  and 
my  inclination  to  avail  myself  of  the  benefit  I  should  derive 
from  the  arguments  of  Counsel ;  but  as  I  cannot  bring  my- 
self to  think  .that  there  is  any  deficiency  in  the  proof,  either 
in  point  of  law,  or  morally  speaking,  to  afiect  the  conviction 
of  my  own  mind,  I  should  only  trouble  the  gentlemen  who 
appear  for  Mr.  Tucker  unnecessarily  by  hearing  their  argu-> 
ment. 

It  is  true,  that,  with  regard  to  the  Canon,  which  applies  to  The  Canon, 
separations  both  ^  mensd  et  thoro  and  pro  dirimendo  matri" 
monii  vinculo,  the  Court  is  bound  not  to  pronounce  a  sen- 
tence of  separation,  on  a  charge  of  adultery,  upon  the  confes- 

*  Canon  cv.  of  160a  t  4  Notes  of  Ca.  652. 

:  2  Hagg.  £.  R.  8,  618;  and  3  Vol.  1. 

%  2  Curt  16.    7  Mo.  Law  Mag.  120.         t  2  Hagg.  C.  R.  315. 
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Jolt  li.      sion  of  the  wife  or  the  husband  alone,  and  for  the  best  and 
TwT"  T      pl^nest  reason, — to  guard  against  the  possibility  of  imposi* 
Tmcber.       tion  by  confessions  which  may  be  collusive,  with  the  consent 
of  both  parties,  to  obtain  that  separation.     That  is  the  prin- 
ciple upon  which  the  Canon  is  founded.     I  accede  to  the 
rule  and  the  principle  of  the  Canon  ;  but,  at  the  same  time,  I 
must  take  care  that  I  do  not  stretch  it  beyond  those  bounds 
within  which  it  ought  fairly  to  be  confined ;  for  if  I  were  so 
to  do,  the  inevitable  consequence  would  be,  that,  in  many 
instances,  a  really  aggrieved  party  would  be  left  without  a 
remedy. 
The  cases.  I  do  not  apprehend  that  this  case  falls  within  any  case  that 

has  been  cited.  In  Mortimer  v.  Mortimer,*  I  well  remember 
the  words  of  Lord  Stowell,  pressed  as  he  was,  and  closely 
pressed,  with  the  argument,  that  there  was  nothing  against 
the  wife  except  her  own  confession :  with  his  usual  energy, 
be  said,  **  What  evidence  can  be  more  stringent,  more  con- 
vincing to  the  mind  of  any  Judge,  than  a  real  and  hondjide 
confession  ?"  I  do  not  say  that  I  use  his  very  words,  but  I 
am  sure  that  I  express  his  very  meaning.  Lord  Stowell, 
neither  in  that  case,  nor  in  any  other,  laid  down  any  rule 
whatsoever  as  to  what  were  the  circumstances  which,  called 
in  aid  of  a  confession,  would  be  sufficient  to  work  on  the 
mind  of  the  Court  both  a  moral  and  legal  conviction  of  tlie 
guilt  of  the  party.  It  is  true  he  did  use  the  expression 
"  proximate  acts,"  because  the  very  nature  of  the  circum- 
stances pleaded  would  naturally  lead  to  the  adoption  of  that 
expression ;  but  it  was  not  used  in  the  sense  of  expressio 
unius,  exelusio  allenus ;  but  it  was  with  reference  to  the  case 
itself. 

The  case  of  Hamerton  v.  Hamertonf  appears  founded  on  a 
different  principle.  There  the  wife  had  received,  and  was 
convicted — if  I  may  use  the  expression— of  receiving,  letters 
from  the  supposed  adulterer  of  the  very  strongest  kind ;  but 
it  was  also  alleged  that  they  had  had  a  certain  meeting,  where 
adultery  had  taken  place ;  yet,  when  the  evidence  came  be- 
fore the  Court,  it  entirely  failed  in  proving  the  parties  had 

♦  3  Hagg.  C.  R.  315.  t  2  Hagg.  E.  R.  8, 618 ;  and  3  Vol.  I . 
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ever  met  cm  any  occasion  on  which  an  act  of  adultery  wa«      Jult  14^ 
likely  to  have  taken  place  between  them  ;  yet,  there  being  a     Xucf^  v 
confession  of  the  wife.  Sir  John  NichoU,  with  great  pro-       Tucker. 
priety,  though  feeling  the  hardship  of  the  case,  and  being 
morally  convinced  of  the  guilt  of  the  wife,  would  not  pro- 
nounce the  sentence  on  that  evidence,  but  gave  an  opportu- 
nity for  the  production  of  further  evidence,  which  was  pro* 
cured  from  Paris,  and  eventually  he  pronounced  a  sentence 
of  separation. 

With  respect  to  Grant  v.  Grant*  that  is  more  applicable, 
because  in  that  case  there  was  some  independent  evidence, 
as  to  improper  familiarity,  and  in  that  case  the  divorce  was 
pronounced  for. 

With  regard  to  the  case  of  Noverre  v.  Noverref\  the  diffi- 
culty arose  from  the  relative  position  in  which  each  of  the 
parties  was  placed.  The  person  charged  as  the  adulterer  was 
a  very  young  person,  apprenticed  to  Mr.  Noverre,  a  sur- 
geon. Of  course,  from  his  age,  and  the  situation  in  which 
he  was,  there  were  constant,  hourly,  opportunities  for  the 
parties  to  meet,  and  as  there  was  no  direct  act  of  indecent 
familiarity  proved,  I  was  under  the  necessity, — after  great 
consideration, — of  taking  every  one  of  the  circumstances 
and  combining  them  together,  and,  after  such  combination,  I 
considered  myself  justified  in  pronouncing  for  the  divorce. 

In  the  present  case,  the  first  consideration  is,  whether  The  confes- 
there  is  or  not  a  clear  confession  in  the  letters.  Now  I  have  ^^^  ^'***- 
read  over  the  letters,  and  it  does  appear  next  to  impossible 
that  any  person  can  look  through  these  letters,  addressed  to 
Mr.  Tucker,  the  father,  and  to  Mr.  Tucker,  the  husband, 
and  not  come  to  the  most  clear  and  undoubted  conclusion 
that  there  is  a  confession  of  adultery.  Taking  all  the  letters 
together,  that  they  contain  a  full  confession  of  adultery  with 
Capt.  J.  I  entertain  no  doubt  whatsoever. 

The  only  other  question   is,  what  is  the  auxiliary  evi-    The  auxiliary 
dence  ?     Why,  the  first  auxiliary  evidence  is,  that  the  wife  «▼><!«"<»• 
was  ready  to  receive,  and  did  receive,  the  letter  from  Capt  J. 
himself,  dated  the  29th  of  October,   1846.    I  think  again, 

*  2  Curt.  16.     7  Mo.  Law  Mag.  120.  f  4  Notes  of  Ca.  652. 
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Jolt  14.  nobody  can  peruse  that  letter  without  coming  to  die  same 
Tu^  V  conclttsioni  that  it  is  an  admission  of  improper  intercourse 
Tucker^  between  the  parties.  It  is  said  that  there  is  no  evidence  from 
on  board  the  ship ;  and  it  is  to  be  regretted  that  there  is  this 
absence  of  evidence.  At  the  tiame  time,  I  am  not  prepared  to 
say  that  the  absence  of  such  evidence, — not  knowing  whether 
it  was  easy  to  be  procured  or  not, — should  be  fataL  But 
there  are  circumstances  in  this  case  which,  to  my  mind,  put 
the  guilt  of  the  party  beyond  all  doubt.  On  the  5th  of  No- 
vember, 1846y  the  discovery  takes  place,  in  consequence 
of  Mr.  Tucker  snatching  a  letter  from  his  wile's  hands,  and 
perceiving  in  what  terms  Capt.  J.  had  addressed  her.  Then 
from  the  evidence  I  have  this  fact ;  he  takes  her  about  the 
town  to  visit ;  then,  the  same  day,  she  goes  down  to  Liver- 
pool. Capt.  J.  comes  with  her,  and  takes  a  lodging,  and 
there  she  remains  with  him  till  the  next  day.  When  I  see 
that  the  immediate  consequence  of  the  discovery  is,  that  she 
falls  into  the  arraa  of  her  paramour,  is  it  possible  I  can,  for  a 
single  instant,  doubt  that  a  criminal  intercourse  had  taken 
place  between  the  parties  ? 

Another  great  principle,  as  well  as  that  confession  alone 
should  not  found  a  sentence  of  separation  for  adultery,  is,  that 
no  one  shall  be  bound  to  prove  the  precise  time  and  place 
where  the  adultery  occurred.  In  addition  to  this  there  are, 
from  time  to  time,  declarations,  at  a  subsequent  period, 
spoken  to  by  Mrs.  S.  In  the  first  instance,  she  qualifies  her 
evidence,  and  states  that  Mrs.  Tucker  was  in  that  state  of 
mind  that  the  declarations  are  not  to  be  relied  upon ;  but 
afterwards,  she  repeated,  she  renewed  these  declarations 
when  she  was  not  in  a  disturbed  state  of  mind.  It  is  not  a 
simple  confession  in  this  case ;  it  is  confession,  first,  by  her- 
self;  secondly,  by  the  receipt  of  letters  from  the  para- 
mour; thirdly,  by  declarations  made  at  a  subsequent  period, 
free  from  all  reasonable  doubt ;  and  combined  with  these 
confessions  is  the  circumstance  of  her  going  to  Capt.  J.  I 
think  it  is  impossible  for  the  Court  to  entertain  any  doubt  of 
Divorce  pro-  the  guilt  of  the  wife,  and  I  must,  therefore,  pronounce  for 
nouncedfor.      the  divorce. 

Proctors  :^AtcAo/?,  for  the  husband ;   W.  Townsend,  for  the  wife. 
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(Tfae  following  case  (hitherto  unreported)  of  defective  July  14» 

proof  and  inexplidt  admission^  may  be  fitly  appended  to  the  tCJJ^  y 

foregoing.  Tueker. ' 
July  27,  1836. 

Grovbr  v.  Grovbr. — ^This  was  a  suit  for  divorce  by  Captain      Orover  v. 
Grover  against  his  wife,  by  reason  of  adultery  alleged  to  have       Graver. 
been  committed  by  her  with  Mons.  D.,  at  Ville  d'Eu,  in  France, 
in  1834. 

Dr.  Lushington. — This  case  has  been  laboriously  argued  by  Jodombnt. 
the  Counsel  for  Captain  Grover,  and  the  Court  is  inclined  to  admit 
that  a  case  of  great  and  grievous  suspicion  has  been  made  out 
against  Mrs.  Grover.  But  I  am  not  satisfied  (after  listening  at- 
tentively to  the  ingenious  arguments  addressed  to  the  Court  in 
support  of  the  proofs)  that  I  could,  without  violating  established 
principles  and  infringing  the  rules  of  justice,  pronounce  that  her 
guilt  has  been  established  by  the  testimony  adduced  in  the  cause. 
The  Court  has  been  pressed  to  consider  the  principles  laid  down  by 
Lord  Stowell  in  Burgess  v.  Burgess*  as  applicable  to  this  case ;  but 
the  two  cases  are  distinguished  by  important  circumstances,  and 
the  principles  extracted  from  that  case  and  applied  to  the  present 
fail  entirely  when  we  look  narrowly  to  the  facts. 

In  the  case  of  Burgess  v.  Burgess,  there  were  many  circumstances 
which,  supposing  they  were  taken  separately,  would  not  have 
proved  to  the  mind  of  any  Court  the  guilt  of  the  party  charged ; 
but,  on  the  other  hand,  there  were  distinctly  proved  meetings  be- 
tween the  parties ;  that  the  wife  was  seen  coming  out  of  the  bed- 
room of  the  gentieman,  with  whom  she  was  charged  with  com- 
mitting adultery,  and  a  confession  as  direct  as  could  be. 

In  his  judgment  in  that  case.  Lord  Stowell  truly  said,  it  was 
right  and  fit  that  all  the  circumstances  should  be  taken  together, 
and  that,  when  facts  are  established  in  the  cause  calculated  to  fix 
upon  the  conduct  of  the  parties  a  criminal  character,  to  view  their 
conduct  with  reference  to  those  facts.  But  the  learned  judge 
never  said,  and  never  would  say,  that,  though  calculated  to  give 
a  colour  to  facts,  any  combination  of  minor  circumstances  will 
supply  the  place  of  proof  of  facts. 

I  think  in  this  case  there  is  a  failure  of  proof  of  necessary  &cts 
and  drcumstances.  The  case  more  nearly  resembles  that  of 
Hamerton  v.  Hamert(m,f  and  in  that  case  Sir  John  Nicholl,  Dean 

•  2  Hagg.  C.  R.  223.  t  2  Hagg.  £.  R.  8^618;  and  3  vol  1. 
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Jolt  14<.  of  the  Arches,  dechned  to  pronounce  the  sentence  prayed  against 
~~ —  the  wife,  and  there  is  a  considerable  resemblance  between  the  two 
Xucker,  caacB ;  for  in  that  case,  the  Court  must  have  entertained  a  strong 
suspicion  of  the  conduct  of  the  wife,  which  was  of  a  very  culpable 
description.  I  am  bound,  in  justice  to  the  husband  in  this  case, 
to  say  that  the  facts  pleaded  would,  if  fully  proved,  establish  the 
guilt  of  his  wife  with  this  French  gentleman.  But  it  is  my  duty 
not  to  act  upon  suspicion  only ;  I  must  look  at  the  facts,  and  see 
if  there  be  a  sufficiency  of  facts  proved.  It  would  be  contrary  to 
all  principles  of  law,  as  well  as  of  justice,  merely  on  the  ground  of 
suspicious  circumstances,  to  infer  actual  guUt,  unless  it  be  proved 
that  the  parties  met  together,  and  so  met  that  they  had  a  conve- 
nient opportunity  to  carry  into  eflfect  criminal  intentions.  If  it 
should  appear  that  they  did  so  meet,  and  had  such  opportunity,  I 
should  concur  in  the  conclusion  that  it  could  not  be  for  any  other 
purpose  than  for  the  gratification  of  their  criminal  desires. 

Captain  and  Mrs.  Grover  went  to  Ville  d'Eu  in  1834,  and 
stayed  till  1835,  and  it  is  pleaded  that,  whilst  there,  she  was  accus- 
tomed to  go  out  early  in  the  morning,  with  her  maid- servant,  whom 
she  quitted,  and  told  to  remain  in  a  particular  place  till  her  return ; 
that  she  proceeded  alone,  and  meeting  M.  D.,  accompanied  him 
to  a  secluded  place,  where  they  remained  occasionally  for  three 
quarters  of  an  hour,  and  it  is  alleged  that  on  such  occasions  they 
committed  adultery. 

The  evidence  in  support  of  the  charge  is  first  and  principally 
that  of  Sarah  R.,  and  it  is  utterly  impossible  for  the  Court  to  come 
to  a  conclusion  upon  her  testimony  of  the  guilt  of  Mrs.  Grover. 
It  may  be  taken  in  combination  with  other  circumstances ;  but  as 
far  as  it  goes  itself,  it  fails  to  lead  to  such  conclusion.  Nothing 
can  be  more  ui^just  than  to  infer  guilt  from  an  interview  between 
the  parties,  which  might  be  accidental,  in  a  place  of  public  resort, 
without  any  proof  of  indecent  familiarities. 

The  next  witness,  Mr.  C,  never  saw  the  parties  together  on  any 
occasion. 

This  brings  the  case  as  to  positive  testimony  into  a  small  and 
narrow  compass ;  for  there  are  only  two  other  witnesses,  Mrs.  G.  D. 
and  Le  T»  The  first  happened  to  be  walking  one  day  after  dinner, 
at  one  o'clock,  and  saw  from  a  certain  position  in  a  ravine  two  per- 
sons, a  gentleman  and  a  lady,  but  not  in  an  improper  situation ;  the 
gentleman  was  M.  D.,  but  the  witness  cannot  say  whether  the 
lady  was  Mrs.  Grover,  whom  she  had  before  seen.  Now,  to  say 
the  least,  this  evidence  does  not  in  the  slightest  degree  identify 
Mrs.  Grover  as  the  person  in  company  with  M.  D.,  under  the 
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suspicious  circumstances  stated,  but  rather  the  contrary ;  ibr  al-  Jolt  li. 
though  the  witness  knew  the  person  of  Mrs.  Grover,  she  cannot  ~7 
undertake  to  say  it  was  her.  But  it  is  said,  although  not  proof  of  Tucker, 
identity  per  se,  its  defect  is  supplied  by  being  taken  in  conjunction 
with  the  evidence  of  Le  T.  But  he  did  not  see  the  two  parties 
together,  though  he  met  one  immediately  after  the  other;  and 
assuming  that  the  occasion  on  which  he  saw  them  was  the  same  of 
which  the  preceding  witness  speaks,  it  is  very  difficult  to  come  to 
the  conclusion  that  the  lady  was  the  same  who  had  been  seen  by 
Mrs.  G.  D.,  whom  she  refuses  to  identify.  Moreover,  there  are 
discrepancies  between  their  testimony  which  are  not  explained  to 
my  mind,  and  it  comes  out  upon  an  interrogatory  put  to  one  of 
the  witnesses,  that  there  had  been  a  dispute  between  him  and 
M.  D.,  who  had  a  rival  establishment  for  baking  in  the  town,  and 
that  the  witness  had  offered  not  to  appear  against  him  for  600 
francs, — a  fact  which  detracts  considerably  from  his  credit. 

It  is  wholly  unnecessary  to  enter  into  any  consideration  of  the 
adultery  alleged  to  have  been  committed  at  the  cottage  of  M.  D., 
as  I  have  no  sufficient  evidence  of  the  parties  being  there  together. 
If  I  had  sufficient  evidence  of  the  parties  being  seen  in  the  neigh- 
bourhood of  the  cottage,  it  might  raise  a  question  of  considerable 
difficulty ;  but  the  evidence  completely  fails ;  unless  I  am  to  infer 
from  the  absence  of  the  lady  from  her  own  house  that  she  was 
with  M.  D.,  I  have  no  evidence  leading  to  such  conclusion. 

Another  part  of  the  case  strongly  relied  upon  is  the  alleged  con- 
fession of  the  lady  in  the  evidence  of  Sarah  R.  But  there  ie 
nothing  which  comes  from  Sarah  R.  which  goes  the  length  of  say* 
ing  that  Mrs.  Grover  admitted  that  she  was  guilty  of  an  adulterous 
connection ;  she  admitted,  according  to  Sarah  R.,  an  improper 
attachment,  and  a  correspondence  with  M.  D.,  but  no  more.  It 
is  impossible  to  attach  a  criminal  meaning  to  the  words,  "  Then  I 
am  betrayed  V^  Betrayed  in  what  ?  It  might  be  in  respect  to  the 
correspondence  or  secret  meetings  between  the  parties.  But  as  to 
such  isolated  expressions,  where  the  question  of  the  guilt  or  inno- 
cence of  a  party  depends  upon  them,  it  is  the  duty  of  the  Coort 
not  to  go  beyond  their  fair  construction.  As  to  the  information 
given  by  Sarah  R.  to  Captain  Grover,  there  is  one  circumstance 
which  has  not  been  adverted  to,  and  not  unimportant  in  my  view, 
rendering  it  very  equivocal.  Sarah  R.  deposes  that,  in  a  conversa- 
tion with  Mrs.  Grover,  when  the  witness  asked  her  what  she  should 
do  if  Captain  Grover  inquired  of  her,  Mrs.  Grover  replied,  "  Tell 
him."  This  is  open  to  a  double  construction.  It  maybe  that  this 
lady,  having  willingly  left  her  husband,  was  reckless  of  the  conse- 

VOL.  V.  So 


466  CONSISTORY  COURT.  [Trih.T. 

July  li.  quences,  and  cared  not  what  was  communicated  to  her  husband ; 
T  or^  on  the  other  hand^  she  might  desire  to  be  relieved  from  a 

Tucker. '  P&inful  situation  by  disclosing  the  secret  of  her  correspondence 
with  M.  D.,  determined  to  meet  the  consequences,  whatever  they 
might  be,  so  that  she  might  be  relieved  from  that  painful  situation. 
I  have  not  the  means  of  drawing  any  correct  conclusion  in  this 
matter. 

It  is  not  necessary  to  weigh  the  degree  of  credit  due  to  the  two 
witnesses,  M.  C.  and  Mad.  B.  Both  are  biassed  witnesses,  and 
the  Court  is  disinclined  to  place  implicit  reliance  upon  their  cor- 
roboration of  other  testimony ;  and  they  differ  in  important  parti- 
culars. Even  if  I  were  to  go  the  length  of  their  evidence,  I 
could  not  alter  the  judgment  I  am  disposed  to  give.  In  the  entire 
absence  of  proof  of  any  criminal  familiarities^  of  any  indecent  or 
improper  familiarities,  it  is  impossible  to  arrive  at  the  conclusion 
of  the  party's  guilt. 

Looking  to  all  the  facts  and  circumstances  of  this  case,  I  impute 
not  any  blame  or  culpability  to  the  husband ;  but,  unfortunately, 
if  the  wife  has  been  guilty  of  adultery,  I  am  of  opinion  there  is  an 
entire  failure  of  proof  of  it,  and  that  it  is  my  duty  to  dismiss 
Mrs.  Grover  from  all  further  observance  of  justice  in  the  cause.] 


In  a  suit  Cattkrall  v.  Catterall. — Cause. — This  was  a  suit 
njan?age^  con-  ^^^  *  divorce  by  reason  of  adultery,  brought  by  Mr.  Joseph 
tracted  in  a  Catterall,  residing  in  London,  against  Georgiana  Ann,  his 
byllif busied  ^^^®'  resident  in  New  South  Wales,  where  the  parties  were 
against tbewife,  married  by  a  Presbyterian  minister,  by  virtue  of  an  Act 
jectron^^^f  the  P*®^^  ^y  ^®  Legislature  of  the  colony.  A  suit  was  origi- 
Libel  of  the  nally  brought  by  the  husband  to  annul  the  marriage  on  the 
aUowed'to'I"  fSTOVind  that  the  requisites  of  the  Colonial  Act  had  not  been 
stitute   a   suit  duly  complied  with ;  but  the  Court  rejected  the    Libel.* 

against  the  wife  Xhe  husband,  thereupon,  commenced  the  present  suit  for  a 
for    a   divorce  ..  ,  ,     ^      ,   ,  .  ,  .  ^      , 

on  the  ground  divorce  on  the  ground  of  adultery,  without  serving  a  fresh 

of  heradulteiy,  Citation  upon  the  wife  abroad.    On  the  20th  Nov.  1845, 
without    again        .,,       *  i    i_  ,/•    «    t_      •      ,       ,  ,.    , 

citing  the  wife,      Adaams,  Dr.,  on  behalf  of  the  husband,    applied  to  be 

who  was  resi-  allowed  to  subduct  the  Libel  in  the  cause  of  nuUitv,  and  to 
dent m the Bn- .    .       .  .,,         .  ▼ .,    i   .  «,.,«. 

tish  colony.—  bring  m  an  Allegation  or  Libel  m  a  cause  of  divorce.    The 

*  4  Notes  of  Ca.  222.     1  Robert  304. 
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wife  is  now  in  New  South  Wales,  where  there  is  no  Court      J«lt  H. 
possessed  of    Ecclesiastical  jurisdiction.     This  Court  has     CatteraBv 
authority  to  engrafl  a  suit  for  divorce  on  a  suit  of  nulh'ty      CatteraU, 
without  requiring  a  fresh  Citation  to  be  taken  out.  Clowes  v.  Divorce     pro- 
Clorves.*  nounced      for, 

Sir  J.  Dodson,  Q.A.,  for  the  wife.— This  Libel  cannot  be  Sl^riS    h^ 
admitted  under  the  circumstances.     The  wife  is  out  of  the  not   been   so- 
country,  and  will  have  no  opportunity  of  defending  herself  JJ^l^^j^^  ^  ^ 
against  this  charge,  and  her  Proctor,  who  was  appointed  in  the  Church  of 
a  suit  of  nullity,  and  authorized  to  give  an  appearance  for  ^°fi^^^  * 
her  to  '<  the  said  Citation/'  has  no  authority  to  act  for  her  in 
a  cause  of  divorce,  which  is  not  <<  the  said  cause  "  mentioned 
in  the  proxy.     The  wife  is  not  before  the  Court  in  this  suit, 
and  it  would  be  unjust,  afler  citing  her  for  one  purpose,  to 
call  upon  her  Proctor  to  defend  her  in  another  suit.    In 
Clowes  v.  Clomesj  where,  the  husband  having  failed  in  a 
suit  of  nullity,  the  wife  was  permitted  to  give  in  a  Libel  for 
restitution  of  conjugal  rights,  the  party  was  upon  the  spot. 

Addams^'^The  proxy  of  the  wife  is  of  a  very  singular  de- 
scription, and  seems  as  if  framed  to  meet  the  present  case  ; 
for  it  authorizes  the  Proctor,  in  case  the  Libel  was  admitted, 
<<  to  confess  the  marriage,  otherwise  to  contest  the  suit  nega- 
tively;" precisely  as  in  a  cause  of  divorce.  No  injustice 
will  be  done  to  Mrs.  CatteraU,  if  the  Allegation  is  admitted, 
all  the  witnesses  being  in  New  South  Wales,  where  she 
resides ;  whereas  a  delay  of  twelve  months  will  be  very  pre- 

ludidal  to  the  husband. 

-^  1845. 

Dec.  11. 
Dr.  Lushinoton. — Certainly  the  question  now  brought  Jodgmimt. 

under  the  consideration  of  the  Court  is  one  which  could 

not  be  disposed  of  without  some  time  taken  to  consider  the 

point,  as  I  have  done  since  the  last  Court  day. 

The  facte  lie  in  a  narrow  compass.     It  was  originally  a  The  facts. 

suit  by  Mr.  Joseph  CatteraU,  formerly  of  New  South  Wales, 

now  resident  in  London,  against  his  wife  Georgiana  Ann 

CatteraU,   on  the  ground  that  the  marriage  was  nuD  and 

void.    The  Libel   contained  averments   which  were  most 

•  2  Notes  of  Ca.  77. 
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carefully  examined  by  the  Court,  and  I  was  of  opinion  that 
the  Libel y  as  it  stood,  did  not  allege  sufficient  grounds  upon 
which  I  could  declare  the  marriage  null  and  void.  In  this 
state  the  matter  stood,  I  having  given  the  party  leave  to 
reform  the  Libel.  Instead  of  reforming  the  Libel,  the  prayer 
now  is,  that  the  Court  would  dismiss  that  Libel,  and  allow 
an  Allegation  or  a  Libel  to  be  brought  in  of  a  totally  con- 
trary tenour,  alleging  that  the  marriage  is  a  good  and  valid 
marriage,  and  that  the  wife  has  been  guilty  of  adultery ; 
and  the  question  I  have  to  determine  is,  whether,  the  wife 
being  still  resident  in  New  South  Wales,  I  am  at  liberty  to 
allow  this  plea  to  be  brought  in,  and  a  new  suit  to  be  en- 
grailed on  the  old  suit;  or  whether  I  should  refuse  the 
prayer  of  the  husband,  and  put  him  in  such  a  condition 
that  he  must  resort  to  New  South  Wales  for  the  purpose  of 
serving  a  new  Citation  on  the  wife,  or  of  obtaining  any  other 
remedy  in  the  Colonial  Court. 

There  have  been  several  cases  relative  to  this  point  decided 
by  the  Superior  Court,  the  Court  of  Arches;  and  one  of 
those  cases,  recently  decided,  is  that  of  Clowes  v.  Clofves,* 
cited  by  her  Majesty's  Advocate,  who  has  endeavoured  to 
draw  a  distinction  between  Clowes  v.  Clowes  and  the  pre- 
sent case,  which  it  is  necessary  I  should  consider. 

Sir  Herbert  Jenner  Fust,  in  that  case,  seemed  to  have 
been  of  opinion  that,  if  the  husband  was  before  the  Court  in 
a  matrimonial  cause, — whatever  might  be  the  nature  of  the 
cause,  whether  of  nullity  of  marriage  or  of  divorce, — it  was 
competent  to  the  wife  to  engraft  upon  the  original  suit  any 
other  of  a  matrimonial  nature.  I  am  strongly  inclined  to 
look  upon  this  decision  as  an  authority,  which  I  am  not 
entitled  to  disregard  upon  this  occasion. 

But  before  I  dispose  of  this  case  upon  authority,  I  must 
advert  to  the  objection  made  by  her  Majesty's  Advocate,  as 
to  the  injustice  which  might  be  done  to  the  wife,  because  if 
any  construction  of  this  decision  would  lead  practically  to 
any  injustice^  I  should  hesitate  before  I  adopted  it,  unless 
the  circumstances  of  the  case  fully  justified  me  in  doing  so. 
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With  regard  to  the  proxy  in  this  case,  it  is  certainly  a 
proxy  of  a  very  singular  description ;  for  it  is  a  proxy  which 
authorizes  the  Proctor  for  the  wife,  if  the  Libel  should  be 
admitted,  to  confess  the  marriage,  and  otherwise  to  contest 
the  suit  negatively.  Now  this  was  a  suit  of  nullity,  and  if 
the  Libel  had  been  admitted,  I  cannot  understand  how  the 
Proctor,  in  a  suit  of  nullity,  could  have  acted  according  to 
the  tenour  of  the  proxy.  I  think  I  must  leave  the  proxy  out 
of  my  consideration.  I  take  it  to  be  this,— that  it  was  in- 
tended to  be  an  authority  given  by  the  wife,  perhaps  erro- 
neously, to  her  Proctor,  to  defend  her  in  a  suit  of  nullity 
of  marriage,  and  I  do  not  press  it  further. 

But  if  a  party  is  before  the  Court  in  a  matrimonial  suit  of 
any  description,  the  question  is,  am  I  to  hold  the  party  to 
be  so  utterly  a  stranger  to  the  cause  that,  in  a  matrimonial 
suit  of  a  different  kind,  wherever  the  party  should  reside,  I 
am  to  put  the  husband  to  the  expense  of  serving  a  fresh  Cita- 
tion in  New  South  Wales,  and  incur  the  risk  and  danger  of 
the  death  or  removal  of  witnesses,  and  the  entire  failure  of 
justice  in  the  cause  ?  Now  I  should  consider  myself  bound 
to  expose  the  husband  to  this  danger  if  otherwise  there  would 
be  any  injustice  to  the  wife  ;  but  the  Court  holds  the  cause 
in  its  own  hands,  and  will  not  allow  the  suit  to  proceed 
without  ample  notice  to  the  wife,  so  as  to  afford  her  an 
opportunity  of  cross-examining  the  witnesses,  and  the  Court 
will  require  that  there  should  be  ample  time  to  give  in  a 
defensive  Allegation  ;  and  having  such  power,  I  think,  in 
this  description  of  case,  I  protect  the  husband  from  expense, 
and  at  the  same  time  guard  the  wife  against  injustice,  if  I 
allow  the  Allegation  to  be  brought  in,  subject  to  this  restric- 
tion, which  I  think  the  equity  of  the  case  requires,  that  the 
wife  should  have  ample  opportunity  of  defence.  I  shall 
allow  the  Allegation  to  be  brought  in. 

I  have  read  the  Allegation,  and  it  involves  a  point  of  first- 
rate  importance,  as  to  the  validity  of  a  marriage  performed 
by  a  Presbyterian  clergyman  in  New  South  Wales.  That 
question  will  require  great  consideration,  and  if  I  am  to 
give  my  final  judgment  on  such  a  point,  I  shall  not  express 
my  opinion  without  ample  time  for  consideration.     I  submit 
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it  to  your  determination,  therefore,  whether  it  would  not  be 
a  great  deal  better,  in  such  a  case,  if  the  plea  were  to  be 
admitted,  and  the  Court  were  to  determine  the  question 
when  the  cause  comes  on  for  hearing.  It  is  the  first  case  on 
record  in  which  an  Ecclesiastical  Court  has  proceeded  in  a 
cause  of  adultery  where  the  parties  had  been  married  in  a 
British  colony  not  by  a  clergyman  of  the  Church  of  England. 


1847. 
July  14. 


Divorce  pro- 
nounced for. 


The  cause  came  on  for  hearing  upon  the  evidence  taken 
abroad,  whence  it  appeared  that  the  wife  had  been  deli- 
vered of  a  child,  in  New  South  Wales,  twelve  months  after 
the  husband  had  quitted  the  colony  and  proceeded  to  this 
country ;  and 

Thb  Court,  holding  the  marriage  to  have  been  legally 
contracted  and  the  adultery  to  be  satisfactorily  proved,  pro- 
nounced for  the  divorce. 

Vrocton •.'^Thomas,  for  the  husband ;  Coote,  for  the  wife. 


Salvage.  — > 
Where  a  steam- 
tug,  after  ren- 
derinijasalvage 
service  to  a 
sailing  -  vessel 
in  the  charge 
of  a  pilot,  was 
employed  to 
tow  the  salved 
vessel  to  the 
Downs,  and, 
whilst  so  tow- 
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Shersby  and  Others  v,  Hibbert  and  Others  (the 
"  Duke  op  Manchester"). — Appeal. — CatMe— This  was 
an  appeal  from  the  High  Court  of  Admiralty,'*'  in  a  cause  of 
salvage,  promoted  by  the  master,  owners,  and  crew  of  the 
steam-tug  Copeland  (belonging  to  the  Ship-Owners'  Towing 
Company)  against  the  barque  Duke  of  Manchester. 

The  facts  of  the  case,  as  regards  the  Copeland  (there 
being  other  salvors  who  had  not  appealed),  are  these : — 
The  Duke  of  Manchester ,  of  369  tons,  outward-bound  from 
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London  to  the  West  Indies,  with  a  general  cargo^  in  charge  July  19. 
of  a  pilot,  on  the  13th  December,  1845,  got  upon  the  Good-  sherX^  v 
win  Sands,  midway  between  the  North  Sand  Head  and  the  HibberU 
Gull  Light  vessel,  at  about  3. 4fO  p.m.;  the  wind  moderate;  the  ^^  (}j^  ve%w\ 
weather  hazy ;  the  tide  within  an  hour  of  low  water.  The  lar-  got  on  shore : 
board  anchor  was  let  go^  and,  according  to  the  owners,  the  ^^  ^^  ^^^  ^^ 
barque,  though  she  struck  heavily  at  first,  lay  quiet;  accord-  claim  for  sal- 
ing  to  the  salvors,  she  was  "beating  heavily."  She  had  J[^~ J" ^"^^* 
thirteen  feet  water  on  the  starboard,  and  ten  feet  on  the  lar-  ter  of  the  tug 
board  side.  A  galley,  which  came  alongside,  was  sent  off  to  }Jom  ii  rewSn? 
Ramsgate  for  a  steamer,  and  the  steam- tug  Copelandj  of  sibility  respect- 
100-horse  power,  lying  at  Ramsgate  Hole,  got  under  weigh,  i"^n  ^*i,e  ,"?" 
and  discovered  the  barque  about  9. 30.  In  about  half  an  towed ;  but  u 
hour  afler,  two  hawsers  and  the  barque's  steam-chain  were  **  ^*  th^^^"' 
passed  from  the  barque  to  the  steamer  (a  service  attended,  lotand  the  mas- 
according  to  the  Cweland,  "  with  the  greatest  difficulty  and  terofthetugto 
J  wf      1  .  .     .  1  .  11  i_        «.  1    ^  ^i_    1-  dotheirutroost 

danger  ),  which  attempted  to  pull  her  off,  but  the  hawsers  for  the  safety  of 

and  chains  parted.  About  10.  SO,  however,  the  barque  <b«  ship, 
came  off  the  sand,  whether  by  the  pulling  and  *' jerking" 
of  theCo/)e^itc^,  or  by  the  rising  of  the  tide,  was  an  impor- 
tant point  in  dispute  between  the  parties.  The  pilot  in 
charge  of  the  barque,  upon  her  coming  off  the  sand,  hailed 
the  Copdand  to  *<  go  to  the  Downs  and  tow  ahead  ;*'  the 
tug  accordingly  towed  the  barque  ahead  for  an  hour  and  a 
half.  Between  12  and  1  a.m.  of  the  14th,  the  barque  was 
suddenly  hailed  from  the  Copeland  to  ''  starboard  her  helm," 
which  was  immediately  done,  and  she  got  hard  aground 
upon  the  Sandwich  Flats  (the  main  shore),  when  it  was 
nearly  the  top  of  high  water.  The  owners  of  the  Duke  of 
Manchester  contended  that  this  second  grounding  was  owing 
solely  to  the  culpable  negligence  of  those  on  board  the 
Copeland;  and  it  appeared  that  the  master  of  one  of  the 
luggers  employed  warned  the  master  of  the  tug,  after  pass- 
ing the  South  Buoy  of  the  Brake,  that  «'  he  was  getting 
too  far  to  the  westward."  The  master  of  the  Copeland 
alleged  that  he  kept  as  nearly  as  possible  directly  ahead  of 
the  ship,  so  as  to  have  her  masts  in  one,  according  to  the 
invariable  custom  of  steam-tugs  when  towing  vessels,  espe- 
cially a  vessel  in  charge  of  a  pilot;  that  the  barque's  rudder 
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was  BO  damaged  as  to  prevent  her  being  steered  well,  and 
that  the  master  of  the  barque  had  discharged  his  pilot.  The 
tug  being  unable  to  get  the  barque  off  the  Flats,  part  of  h^ 
cargo  was  discharged  into  small  craft,  when  she  again 
floated,  but,  requiring  repair  before  she  could  resume  her 
voyage,  the  Copdand  was  employed  to  tow  her  to  the  West- 
India  Docks,  where  she  arrived  on  the  17th. 

The  two  Elder  Brethren  of  the  Trinity  House,  who 
assisted  the  Court  below,  were  of  opinion  that  the  getting 
on  the  Sandwich  Flats  was  not  occasioned  by  the  state  of 
the  weather,  or  by  the  barque's  rudder  being  disabled,  and 
might  have  been  prevented  by  ordinary  care  and  skill,  and 
that  <<  there  was,  on  the  part  of  the  Copeland,  gross  and 
culpable  negligence  and  disregard  of  duty.'*  The  Judge 
concurred  in  these  opinions,  and  pronounced  against  the 
tug's  claim  for  salvage,  with  costs.  From  this  Judgment 
the  salvors  appealed. 

Lord  Campbell  (to  the  Counsel  for  the  Appellants).— 
No  doubt  there  was  negligence  in  getting  upon  the  Sand- 
wich Flats ;  the  question  is,  whose  negligence, — the  pilot's, 
or  that  of  the  Copeland?  You  may  restrict  yourself  to 
this  point, — whose  duty  was  it  to  prescribe  the  course  ? 

SirF.  Thesiger,  Q.C,  for  the  Appellants. — The  subsequent 
grounding  of  the  barque  was  the  fault  of  the  pilot  on  board  ; 
but  even  if  occasioned  by  the  negligence  of  the  tug,  the 
Appellant's  right  to  salvage  is  not  forfeited,  unless  the  damage 
arising  from  such  grounding  exceeded  the  benefit  of  the 
previous  service.  If  we  were  entitled  to  salvage  for  getting 
the  barque  off  the  Goodwin  Sands,  supposing  nothing  after- 
wards had  occurred,  we  cannot  know  how  much  injury  she 
sustained  by  striking  on  the  sands,  and  how  much  by  get- 
ting on  the  Flats.  [Lord  Campbell. — It  was  a  continuous 
transaction  :  the  service  was  not  completed  by  getting  her 
off  the  sand ;  she  was  to  be  got  into  a  place  of  safety.]  That 
was  a  subsequent  engagement.  The  service  consisted  of 
two  separate  transactions,  and  the  two  claims  may  be  dis- 
tinguished. Suppose  the  vessel  was  got  off  the  Goodwin 
Sands  by  the  Copdand^  but  for  whose  aid  she  would  have 
been  lost,  and  afterwards,  by  the  gross  negligence  of  the 
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Copeland,  she  stranded  on  the  Sandwich  Flats^  and  received  Jolt  19. 
a  very  Blight  injury, — would  that  annihilate  the  claim  for  a  sh^it  v 
most  meritorious  prior  service  ?  The  claim  for  salvage  at^  HiUmt. 
tached  when  the  vessel  was  rescued  from  imminent  peril  on 
the  sand.  The  damnge  sustained  by  grounding  on  the  Flats 
appears  from  the  master's  Protest  to  have  been  trifling. 
Upon  the  more  important  point  of  negligence,  it  is  in  evi- 
dencei  and  not  contradicted,  that  it  is  the  duty  of  a  tug 
steamer,  as  an  invariable  rule,  to  obey  the  directions  of  the 
vessel  in  tow,  more  especially  when  in  charge  of  a  pilot. 
It  would  be  very  dangerous  to  allow  a  tug  to  interfere  with 
the  pilot  on  board  the  vessel  towed,  whose  duty  it  is  to 
direct  the  course.  [Lord  Bbouoham. — Assuming  that,  gene- 
rally speaking,  a  tug's  business  is  to  keep  the  masts  of  the 
towed  vessel  "  in  one," — ^that  is,  to  keep  in  its  axis, — the 
question  is,  whether  cases  of  exception  may  not  arise  to 
require  the  master  o£  the  tug  to  do  something  more  (the 
people  on  board  these  tugs  having  great  local  knowledge, 
belonging  to  more  confined  districts),  by  himself,  or  by 
warning  others,  calling  the  attention  of  the  pilot  or  master 
to  dangers.]  I  cannot  understand  how  the  master  of  a  tug 
could  venture  to  assume  a  duty  not  his  own,  and  which 
belonged  to  the  pilot,  who  had  charge  of  both  vessels,  and 
was  the  person  to  prescribe  the  course.  The  master  of  the 
barque  shewed  that  he  recognized  this  rule,  for  he  dis- 
charged his  pilot  (who  has  been  deprived  of  his  license),  and 
he  employed  this  very  steam- tug  to  take  the  vessel  up  to 
London.  [Lord  Campbell.  —  Suppose  the  vessel  was 
getting  amongst  breakers,  and  the  pilot  was  asleep.]  It 
would  be  dangerous  to  allow  the  master  of  a  tug  to  exercise 
his  own  discretion ;  to  depose  the  pilot  from  his  authority* 
and  to  vest  it  in  another  not  subjected  like  him  to  rigid 
examination.  In  The  "  Duke  of  Sussex"*  Dr.  Lushington 
observed  that,  in  the  case  of  a  vessel  with  a  pilot  on  board 
towed  by  a  steamer,  there  would  be  "  a  dangerous  conflict 
of  authorities"  if  the  responsibility  were  taken  from  the 
pilot  on  board  the  vessel  towed,  and  cast  upon  the  steamer; 

*  1  Rob.  j.  270.     1  Notes  of  Ca.  161. 
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July  19.  and  he  held  in  that  case  that  the  fault  of  a  collision  rested 
Shrn^  V  ^^^^  ^^®  P^^^^  ^^  board  the  vessel  towed.  Upon  the  princi- 
Bibbert,  pie  there  laid  down,  I  contend  that  the  towed  and  the  towing 
vessels  are  to  be  considered  as  one ;  that  the  pilot  on  board 
the  former  is  to  be  considered  in  charge  of  both^  and  that 
the  responsibility  attaches  solely  to  him.  No  circumstance 
could  arise  in  which  it  would  be  the  duty  of  the  master  of 
the  steam- vessel  to  exercise  his  own  judgment,  without 
regard  to  the  discretion  of  the  pilot.  [Lord  Brougham. — 
Suppose  a  circumstance  which  the  master  of  the  steamer 
saw  or  knew,  and  which  the  pilot  could  not  know  or  see, 
ought  he  not  then  to  act  upon  his  own  judgment  or  discre- 
tion ?]  If  he  saw  breakers  ahead,  and  no  man  on  the  fore- 
castle, he  would  be  bound  to  call  to  the  steersman,  but  not  to 
alter  his  own  helm.  Unless  you  lay  a  foundation  of  duty, 
there  can  have  been  no  negligence  on  the  part  of  the  tug. 
[Lord  Campbbll.«-Is  there  not  a  distinction  between  the 
case  of  a  tug,  employed  to  tow,  and  a  tug  which  is  a  salvor? 
This  is  a  case  of  a  claim  for  salvage.]  The  principle  is  the 
same. 

Addamsy  Dr.»  on  the  same  side. 

Sir  J,  Dodson,  Q.A.,  for  the  Respondents. — The  Cope- 
land  is  not  entitled  to  salvage,  as  she  did  more  disservice 
than  service.  The  rule  which  casts  the  responsibility  of 
directing  the  course  of  a  vessel  in  tow  upon  the  pilot  on 
board  is  very  wholesome  and  proper  in  the  case  of  mere 
towage ;  but,  in  a  case  of  salvage,  different  duties  are  im- 
posed upon  a  steamer,  when  the  salving  vessel.  The  getting 
the  barque  on  the  Sandwich  Flats  could  not  have  been  acci- 
dental or  by  mistake ;  it  must  have  been  either  wilful,  or 
through  gross  and  culpable  negligence. 

Bethell,  Q.  C,  on  the  same  side. — ^This  case  involves  some 
very  serious  and  important  questions.  The  getting  upon 
the  Flats  must  have  arisen  from  the  negligence  or  miscon- 
duct of  some  person.  If  it  be  said  that  the  steam-tug  must 
steer  as  the  barque  was  steered,  that  involves  the  proposi- 
tion that  the  barque  could  be  steered  freely,  without  impedi- 
ment ;  whereas  the  case  on  the  other  side  is  that  her  rudder 
was  damaged,  and  that  she  would  not  answer  her  helm. 
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Then  when  she  got  off  the  Goodwin,  on  whom  lay  the  duty  July  19. 
to  shape  her  course  ?  It  must  have  been  on  the  steamer,  sherAv  w 
which  was  the  salving  vessel,  as  the  barque  would  not  Hibbert 
answer  her  helm.  Here  is  a  steamer  towing  a  disabled 
vessel^  to  whose  assistance  she  had  come,  along  a  channel  fa- 
miliar to  the  steamer,  which  permits  her  to  come  into  a  place 
where  the  master  of  the  steamer  must  have  known  she  would 
get  on  shore.  [Lord  Brougham. — You  make  the  master 
of  the  steam-tug  in  a  conspiracy  with  the  pilot  to  wreck  the 
vessel?]  The  steamer  knew  that  the  barque  could  not 
guide  herself.  [Lord  Brougham. — Is  the  steamer  answer- 
able for  the  damage  ?]  When  a  steam-vessel  takes  a  dis- 
abled vessel  in  tow,  she  is  bound  to  exercise  a  careful  and 
watchful  superintendence,  and  if  the  disabled  vessel  gets 
into  danger  whilst  being  towed,  the  tug  is  answerable,  and 
if  a  salvor,  she  forfeits  her  claim  to  reward.  [Lord 
Brougham. — In  cases  of  salvage,  we  must  not  weigh  the 
matters  in  golden  scales;  otherwise,  persons  who  make  a 
trade  of  salvage  (if  there  are  such)  would  not  incur  the 
risk  and  trouble  of  going  out  to  assist,  unless  it  was  a  clear 
case.]  The  damage  occasioned  by  getting  on  the  Flats  can- 
cels the  merit  of  the  prior  service. 

Lord  Campbell. — ^This  is  an  appeal  in  a  cause  of  salvage  July  19.  - 
by  the  owners  of  the  steam-tug  Copdand  against  the  ship  J"*»o*****^' 
Duke  of  Manchester^  her  cargo  and  freight.     The  learned 
Judge  of  the  Court  of  Admiralty,  having  been  assisted  by 
two  Elder  Brethren  of  the  Trinity  House,  by  his  Decree, 
disallowed  the  claim,  and  condemned  the  claimants  in  costs. 

Their  Lordships  cannot  accede  to  the  first  reason  for 
affirming  the  Decree  propounded  by  the  Respondents, 
namely,  that  all  the  facts  having  been  considered  by  a  com- 
petent tribunal,  its  decision  ought  not  to  be  reversed  with- 
out new  evidence.  We  are  bound  to  see  whether,  in  our 
opinion,  the  Decree  appealed  from  is  well  supported  in 
point  of  fact,  as  well  as  in  point  of  law. 

In  the  first  place,  their  Lordships  ^tirely  approve  of  the  The  Jaw. 
law  as  laid  down  by  Dr.  Lushington.     The  question  of  law 
is,  whether,  in  a  case  of  salvage,  where  a  tug  is  towing  a 
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JfShY  IfL  ship  that  is  in  peril  to  a  place  of  safety,  the  ship  being 
Sligrwlm  w^  under  the  command  of  a  licensed  pilot,  the  master  of  the  tug 
BibiirL  is  released  from  all  responsibility  respecting  the  direction  of 
the  ship,  and  is  merely  to  keep  her  masts  in  a  line  with  his 
'  own.  The  learned  Judge  below  repudiated  the  doctrine^  that 
under  no  circumstances  was  it  the  duty  of  the  master  of  the 
tug  to  interfere,  and  that  the  pilot  was,  under  all  circum- 
stances, the  only  person  to  blame ;  and  he  laid  down,  that 
the  master  of  the  tug,  watching  the  course  which  the 
licensed  pilot  pursues,  if  he  finds  that  this  course  will  lead 
the  vessel  into  danger,  is  bound  to  interfere,  and  make  a 
communication  to  the  master  of  the  ship,  instead  of  making 
himself  instrumental  to  the  destruction  of  life  or  property. 
Their  Lordships  are  entirely  of  the  same  opinion,  and  con- 
sider it  the  joint  duty  of  the  licensed  pilot  and  of  the  master 
of  the  tug  to  do  their  utmost  for  the  safety  of  the  ship. 
Therefore,  however  much  the  licensed  pilot  may  misconduct 
himself,  if  the  master  of  the  tug,  through  gross  negligence, 
omits  to  do  what  was  in  his  power  to  keep  the  ship  in  a 
proper  direction  that  she  may  reach  a  place  of  safety,  and 
thereby  the  ship  is  lost,  or  is  led  into  peril  as  great  as  that 
from  which  she  has  been  rescued,  all  claim  to  salvage  is 
forfeited.  This  is  not  a  claim  for  ordinary  work  and  labour, 
but  for  salvage.  The  very  notion  of  salving  a  ship  supposes 
that  the  salvor,  instead  of  merely  executing  orders,  shall 
perform  some  extraordinary  service,  and  exert  himself  to 
the  utmost  for  the  safety  of  life  and  property. 
Finding  of  the      In  this  case,  the  Elder  Brethren  of  the  Trinity  House 

Trinity  Mas- f^^^ j  "that  the  stranding  on  the  Sandwich  Flats  might 
have  been  prevented  by  ordinary  care  and  skill,"  and  "  that 
there  was,  on  the  part  of  the  Copeland,  gross  and  culpable 
negligence."  The  damage  occasioned  by  this  stranding 
appears  to  have  been  greater  than  that  occasioned  by  the 
stranding  on  the  Goodwin  Sands ;  and  therefore,  if  the 
finding  was  justified  by  the  evidence,  the  claim  to  salvage 
was  properly  disallowed. 
The  tug  m      Now,  although  the'pilot  clearly  was  guilty  of  negligence, 

thTnih^^'^  and  was  very  properly  dismissed  from  the  service,  the  master 
and  crew  of  the  tug  were  likewise  guilty  of  gross  negligence. 
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and  their  conduct  even  raises  a  suspicion  that  they  had  Jolt  IW. 
some  ill  design.  Belonging  to  Ramsgate,  they  must  have  sher^  v. 
been  familiarly  acquainted  with  the  ground,  and  the  course  Hibbeti. 
taken  by  the  ship  af\er  she  was  got  off  the  Goodwin  Sands 
was  clearly  not  the  course  to  the  Downs,  whither  they  were 
told  the  ship  was  to  be  carried.  But,  further;  it  is  expressly 
alleged  in  pleading  by  the  Respondents,  and  not  denied  by 
the  Appellants,  that  "  William  Wells,  not  long  before  the 
ship  was  towed  ashore  on  the  Sandwich  Flats,  told  the  mas- 
ter of  the  Copelandy  that  he  was  steering  too  much  to  the 
westward^  but  that  the  said  master  refused  to  alter  his 
course."  Indeed,  the  learned  Counsel  for  the  Appellants, 
in  their  Arguments  at  the  Bar,  relied  upon  the  doctrine,  that, 
the  ship  being  under  the  care  of  a  licensed  pilot,  the  master 
of  the  tug  had  nothing  whatever  to  do  with  her  direc- 
tion, beyond  keeping  her  masts  always  in  a  line  with 
his  own. 

Looking  to  the  state  of  the  wind  and  weather,  there  seems 
not  to  be  the  smallest  doubt  that,  by  a  reasonable  exertion  of 
care  and  skill  on  the  part  of  the  tug,  the  ship  might  easily 
have  been  brought  to  a  place  of  safety  in  the  Downs,  and 
enabled  to  pursue  her  voyage  to  the  West  Indies,  instead  of 
being  again  stranded,  and  obliged  to  be  brought  back  to  port 
to  refit.  There  has,  therefore,  been  no  meritorious  service  in 
respect  of  which  salvage  ought  to  be  decreed. 

An  attempt  was  made  to  separate  the  towing  of  the  ship     The  towing 
from  the  operation  of  getting  her  off  the  Goodwin  Sands;  '"^  the  getting 
but  their  Lordships  are  of  opinion  that  they  cannot  be  the  sand,  one 
severed  ;  that  there  was  no  fresh  engagement,  and  that  the  trmnsaction. 
whole  forms  one  transaction  of  salvage.   When  the  ship  had 
been  got  off,  there  was  reason  to  apprehend  that  her  rudder 
had  been  injured,  and  without  forfeiting  her  right  to  sal- 
vage, the  tug  could  not  then  have  deserted  her.    The  claim- 
ants, in  their  pleadings,  describe  the  whole  of  their  ser- 
vices as  of  the  same  character,  and   claim  extraordinary 
remuneration  for  the  whole  on  the  principle  of  salvage. 

Their  Lordships  will,  therefore,  advise  her  Majesty  that     Judgment 
the  Decree  appealed  against  should  be  affirmed,  with  costs  *^^^™^- 
to  be  paid  by  the  Appellants. 
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July  la  LoRD  Brouoham  very  emphatically  dedared  his  dissent 

Sk^Y,     ^'^"^  ^^'«  judgment.* 
Hibbert. 

Procton:  —  Rothery,  for  the  Appellants;    Deacon,   for  the  Re- 
spondtnta. 


VtfrogatiHf  Court  of  oranterfiurtf* 

July  22. 

A  tesutor,  Faynb  and  Meredith  v.  Trappks.  —  Cause.  —  This 
ed^*B^wiir"in  ^*®  ^  cause  of  proving  the  will  of  Mr.  George  Payne,  who 
.duplicate,  isth  died  23rd   September,    1846,   leaving  a  widow,  and  two 

May,  1837,  dis- daughters,    Caroline  F.  L.,    wife    of    Mr.  Roger    Milton 

posing  of  real  , 

and     personal  Trappes,  and  Georgiana  F.  A.  H.  Payne,  spinster.     He  left 

esute,  in  1838,  »  will,  dated  12th  May,   1837 ;  a  codicil  of  the  same  date ; 

executes    ano* 

ther  inconsist-  &  ^^l^  dated  17th  October,  1838,  and  a  codicil  dated  9th 

eot  will,  at  the  November,  1839.   By  the  will  of  1837,  he  devised  certain  real 

same  time  can-  ,.       »n    ^     t-n  i    /.       i        i      i 

celling  the  part  estates  to  his  wife  for  life,  and  after  her  death,  one  estate  to 

of  the  former  each  of  his  daughters,  and  his  personal  estate  (except  house- 
session  of  his  ^o\i\  goods,  which  he  bequeathed  to  his  wife  absolutely)  in 
solicitor  (the  trust  for  his  wife  for  life,  and  at  her  death  in  trust  for  his 
?n  hls'^n  DOS-  daughters  (both  then  unmarried),  in  moieties,  for  their  sepa- 
session),andin  rate  use,  with  power  of  appointment,  and  in  case  the  trusts 
a  codtcir^be!  *^  '°  either  moiety  should  not  take  effect,  then  the  whole  to 
queathing  a  be  for  the  benefit  of  the  trusts  of  the  other  moiety,  and  in 
desCTibtng  U  ai  ^®®  ^^®  ^^^^  °^  ^^^^  moieties  should  fail,  then  in  trust  for 
"a  codicil  to  his  two  daughters  equally  ;  and  he  appointed  his  wife  and 
b/  cl^  M.?"of!  ^^-  Charles  Meredith  executors.  This  will  was  executed 
&c.,  dated  12th  in  duplicate.  By  the  codicil  of  the  12th  May,  1837  (also 
?"^M  ^?^-^'"  executed  in  duplicate),  he  bequeathed  £1,000  to  his  wife, 
also  the  drawer  and  in  other  respects  confirmed  his  will.  By  the  will  of 
of  the  will  of 

^h^h"^n^i  *  ^®  Committee  consisted  of  Lord  Brougham.  Lord  Langdale 
1837  was    re-  (^•^)»  ^^^  Campbell,  and  Mr,  Pemberton  Leigh. 
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1838  (also  executed  in  duplicate),  he  gave  and  devised  the      July  22. 

whole  of  his  property,  real  and  personal,  to  his  wife,  and       „ 

appointed  her,  Mr.  G.  H.  Frederick,  and  Mr.  Charles  Mere-       Trajqtes, 

dith,  executors,  revoking  all  former  wills  and  codicils.     By  ^^^^  theCourt 

the  codicil  of  1839,  he  bequeathed  an  annuity  of  £"40  to  his  not   being    at 

sister,  Louisa  Payne.     This  codicil,  which  is  in  the  testator's  ^^^^  ^^  ^r 
^  •'  ceive  parol  evi- 

handwriting,  begins  thus  : — ^'  I,  George  Payne,  write  this  dence  to  shew 

as  a  codicil  to  my  will,  made  by  Charles  Meredith  esquire,  J^IJ?®  i^!jjjj 

of  No  8  New  Square,  Lincoln's  Inn,  London,  dated  12th  to  the  will  of 

May  1837."    The  will  of  1838  and  the  codicil  of  1839  were  ^^  ^y  "l'«; 

take  inste&u  of 
propounded  (the  latter  as  a  codicil  to  the  will  of  1838)  by  the  '  will     of 

the  widow  and  Mr.  C.  Meredith,  the  surviving  executors  l®^- 
named  in  that  will,  against  Mrs.  Trappes,  a  legatee  named  in 
the  will  of  1837. 

The  Allegation,  propounding  the  will  of  1838  and  the 
codicil  of  1839,  pleaded  that  such  codicil  does  not  shew 
any  intention  to  revive  the  will  of  12th  May,  1837  (in  terms 
therein  referred  to),  nor  had  the  testator  any  intention  by 
such  codicil  to  revive  the  same  ;  that,  subsequently  to  the 
execution  of  the  will  of  12th  May,  1837,  his  daughter  Caro- 
line married  Mr.  Trappes,  and  the  testator  expressly,  as  he 
declared,  in  consequence  of  such  marriage,  executed  the 
will  of  17th  October,  1838,  thereby  revoking  the  will  of 
1837  ;  that  the  will  of  1838  was  made  by  Charles  Meredith, 
Esquire,  of  New  Square,  Lincoln's  Inn,  as  well  as  the  will 
of  1837,  one  part  of  which  was  in  Mr.  Meredith's  posses- 
sion from  the  time  of  the  execution  of  such  will  until  the 
execution  of  the  will  of  17th  October,  1838,  on  which  day, 
after  the  execution  thereof,  the  testator,  being  then  at  the 
office  of  Mr.  Meredith,  cancelled  such  one  part,  by  cutting 
off  his  signature  and  seal  therefrom,  as  also  from  the  codicil 
thereto  of  even  date  therewith,  and  by  signing  his  name 
under  the  word  '' cancelled*'  indorsed  on  each;  that  when 
the  testator  wrote  the  codicil  of  1839,  the  duplicates  of  the 
will  and  codicil  of  1837  were,  as  was  also  one  part  of  the 
will  of  1838,  in  his  possession,  and  that,  by  error  or  mis- 
take, he  inserted  the  date  of  the  former  in  the  codicil,  in- 
stead of  that  of  the  latter  (the  will  of  1838),  such  codicil 
being  made  by  him  solely  for  the  purpose  of  bequeathing 
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JvLT  22.     an  annuity  to  his  sister,  to  whom,  two  days  after  its  ezeca- 
PavMT       ^°"»  ^®  ^^^^  ^^®  codicil,  closely  sealed  up,  desiring  her 
Trappti.      (and  which  she  did)  to  keep  the  same  in  her  possession,  and 
not  to  open  it  until  afler  his  death. 

This  Allegation    was    opposed,    but    admitted    by  the 
Court* 

No  witnesses  were  examined  upon  ithis  Allegation ;  bat 
Mrs.  Trappes,  in  her  Answers,  admitted  the  focta  of  the 
will  of  1838  and  the  codicil  of  1839,  submitting,  to  the 
judgment  of  the  Court  whether  such  codicil  does  or  does 
not  shew  an  intention  to  revive  the  will  of  18S7,  and  deny- 
ing that  the  testator  had  not  an  intention  by  means  thereof 
to  revive  the  said  will :  she  admitted  her  marriage  subse- 
quently to  the  execution  of  the  will  of  1837,  but  she  said 
that  such  marriage  took  place  on  the  22nd  November,  1838, 
which  was  subsequent  to  the  will  of  1838,  and  that  no 
property  was  settled  upon  her  in  respect  of  such  marriage, 
and  she  denied  that  the  testator,  in  consequence  of  her  mar- 
riage, executed  his  will  of  1838,  or  that  he  declared  he  had 
so  done :  and  lastly,  she  denied  that  the  testator,  by  error 
or  mistake,  inserted  in  the  codicil  of  1839  the  date  of  the 
will  of  1837  instead  of  that  of  the  latter  will,  and  that  he 
executed  such  codicil  solely  for  the  purpose  of  bequeathing 
an  annuity  to  his  sister. 
AaouMSNT.  AddamSy  Dr.,  for  the  executors. — This  case  is  distinguished 

from  all  others  of  an  analogous  kind.  When  the  testator 
destroyed  the  duplicate  of  the  will  of  1837  in  his  solicitor's 
possession,  he  cancelled  and  destroyed  the  other  part  in  his 
own  possession.  There  is  nothing  on  the  face  of  the  codicil 
of  1839  to  shew  any  intention  to  republish  and  revive  the 
prior  will,  except  that  that  will  is  referred  to  by  date.  It 
might  be  a  question  under  the  present  Act,  whether  it  was 
his  intention  to  supersede  the  intermediate  will  of  1838; 
but  that  is  not  necessary  to  be  determined  in  the  present 
case.  The  prior  will  was  destroyed  to  all  intents  and  pur- 
poses ;  and  unless  some  case  can  be  shewn  in  which  it  has 
been  held  that  a  mere  reference  to  a  destroyed  will  revoked 

*  See  ante,  p.  147. 
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an  intermediate  will^  the  will  of  1838  must  stand.  No  suish  July  89. 
question  has  hitherto  arisen  ;  in  other  cases,  the  will  has  p^^^* 
existed^  though  revoked ;  here  the  will  was  cancelled  and  f)npp€9^ 
destroyed. 

Jennerf  Dr.,  for  the  legatee  under  the  will  of  1837.— I  do 
not  say  that,  where  a  testator  destroys  the  copy  of  a  duplicate 
will  in  his  possession,  the  other,  in  his  solicitor's  custody,  is 
not  destroyed ;  but  where  he  destroys  the  copy  in  the  solicj« 
tor's  possession,  and  the  copy  in  his  own  possession  is  kept  un- 
cancelled and  undestroyed,  the  presumption  is  weaker.  On 
the  face  of  the  paper  of  1839,  it  appears  clearly  to  be  in- 
tended to  operate  as  a  codicil  to  the  will  of  1837  :  "  I  write 
this  as  a  codicil  to  my  will  dated  12th  May,  1837."  If  the 
Court  makes  this  a  codicil  to  the  will  of  1838,  it  must  strike 
out  the  words,  •«  12th  May,  1837,"  and  put  in,  "17th  Oc- 
tober, 1838."  The  circumstances  under  which  the  wills 
were  made  are  material.  That  of  1837  gives  the  property 
to  the  wife  for  life,  and  then  to  the  daughters ;  within  a 
year,  without  any  reason,  he  revokes  this  will,  and  gives  tht 
whole  property  to  the  wife.  What  is  there  to  shew  why  he 
revoked  that  will  ?  The  case  set  up  in  plea,  but  not  proved, 
is  that  it  was  done  in  consequence  of  the  marriage  of  the 
daughter ;  but  there  is  nothing  to  shew  that  the  testator  was 
not  in  every  respect  a  consentient  party  to  that  marriage. 
If  so,  the  Court  ought  to  know  what  took  place  at  the  exe- 
cution of  the  will  of  1838.  Suppose  the  wife  had  some 
objection  to  the  marriage,  and  that  she  prevailed  upon  the 
testator  to  make  this  will,  and  he,  meaning  to  revoke  it,  and 
not  wishing  to  make  the  revocation  public,  executed  this 
codicil,  and  gave  it,  not  to  his  solicitor,  but  to  the  legatee. 
[Per  Curiam.— I  expected,  when  1  admitted  the  Allega- 
tion, to  have  had  some  information  fVom  evidence,  not  the 
mere  Answers  of  the  party.]  A  codicil  is  taken  to  be  a 
constituent  part  of  that  will  to  which  it  is  a  codicil.  If  tliis 
is  a  codicil  at  all.  it  must  be  a  codicil  to  the  will  of  1837. 
Mr,  Jarman,'*'  speaking  of  the  republication  of  wills,  says :— • 
*'  Such  questions  may  occur  even  in  regard  to  wills  made 

»  On  Wills,  1  vol.  17a 
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Payne  y. 
Trappei. 


since  1837;  for  though  the  22hd  section  of  the  recent  Sta- 
tute prevents  the  revival  of  a  revoked  will,  except  by  re- 
execution,  or  by  'a  codicil  shewing  an  intention  to  revive 
the  same/  and,  therefore,  no  such  effect  would  follow  from 
the  mere  revocation  of  a  posterior  revoking  will ;  yet,  pro- 
bably, it  would  be  still  held,  according  to  the  doctrine  in 
Lord  OrforcTs  Case,*  that  a  recognition  in  a  codicil  of  the 
earlier  of  two  inconsistent  and  undestroyed  wills,  by  date  or 
otherwise,  as  the  will  on  which  the  codicil  is  founded,  shews 
an  intention  to  revive  the  will." 

AddamSy  in  Reply. — Mr.  Jarman,  therefore,  considers  the 
law  to  be  altered  by  the  22nd  section  of  the  present  Act,  as  he 
says  "probably."  But  he  speaks  of  an  "undestroyed"  will; 
this  was  a  destroyed  will.  The  testator  destroyed  that  part 
in  his  solicitor's  possession;  what  reason  he  had  for  keeping 
the  other  part  is  not  known  —perhaps  that  it  might  serve  as 
a  drafl.  The  reference  in  the  codicil  of  1839  to  the  will  of 
1837  was  purely  accidental,  and  if  so,  the  Court  may  decree 
probate  of  that  codicil  with  the  will  of  1838,  though  it  ap- 
parently refers  to  the  will  of  1837,  which,  in  legal  consi- 
deration, was  not  in  existence,  the  only  will  in  existence 
being  the  will  of  1838 ;  so  that  the  codicil  must  be  a  codicil 
to  that  will. 


JuiKiMXNT.  Sir  H.  Jennbr  Fust. — In  this    case,    the  paper  pro- 

pounded, dated  9th  November,  1839,  purports  to  be  a  codi- 
cil to  the  will  of  Mr.  George  Payne,  dated  12th  May,  1837; 
and  the  question  which  arises  is  this  :  whether  this  codicil, 
purporting  to  refer,  and  to  be  a  codicil,  to  the  will  of  1837, 
is  or  is  not  to  be  taken  as  a  codicil  to  a  will  of  1838,  of  a 
very  different  tenor  from  that  of  1837.  The  information 
given  to  the  Court  is  contained  in  the  paper  itself,  in  the 
Allegation  propounding  the  paper  as  a  codicil  to  the  will  of 
1838,  and  in  the  Answers  of  the  party. 

Nothing  can  be  more  specific  than  the  reference  in  the 
codicil  of  1839  to  the  will  of  1837:— ••  I,  George  Payne, 
write  this  as  a  codicil  to  my  will  made  by  Charles  Mere- 


*  WqIjkU  ?.  ChohnondeUy,  7  T.  R.  138. 
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dith  Esquire,  of  No  8  New  Square,  Lincoln's  Inn,  London,      July  22* 
dated  12th  May  1837."     It  would  even  seem  that  the  de-      pZ^y 
ceased  had  taken  great  pains  to  describe  the  instrument  to       Trappes, 
which  this  was  to  be  a  codicil.     The  Allegation,  however, 
pleads  "  that  such  codicil  does  not  shew  any  intention  on 
the  part  of  the  testator  to  revive  his  will  of  the  12th  May, 
1887  (in  terms  therein  referred  to),  nor  had  the  testator 
any  intention  by  means  of  such  codicil  to  revive  the  same." 
This  is  the  point  upon  which  the  opinion  of  the  Court  is  to 
be  taken,  whether  the  codicil  does  shew  an  intention  to 
revive  the  will  of  1837. 

(After  stating  the  remainder  of  the  plea.) 

These  are  the  circumstances  under  which  the  codicil  of 
1839  is  propounded  as  a  codicil  to  the  will  of  1838,  although 
it  purports  to  refer,  and  to  be  a  codicil,  to  the  will  of  1837. 
When  the  Allegation  came  before  the  Court,  the  Court, 
having  heard  the  Argument  on  both  sides,  was  o^  opinion 
that  it  was  proper  to  admit  the  Allegation,  reserving  all 
questions  to  the  hearing  of  the  cause  ;  although  it  did  ex- 
pect to  be  furnished  with  some  information  as  to  the  making 
of  the  will  of  1838,  and  the  cancellation  by  the  deceased 
of  the  duplicate  of  the  former  will. 

Mr.  Meredith,  being  a  party  in  the  cause,  could  not  be 
examined  as  a  witness,  and  the  Court  is  bound  to  look  into 
the  Answers  of  the  party.  Now  the  other  side  did  not 
think  fit  to  admit  some  not  unimportant  parts  of  the  Allega- 
tion. In  particular,  the  motive  pleaded  in  the  Allegation 
for  making  the  will  of  1838  is  not  admitted,  but  is  denied. 

The  circumstances  stated  in  the  plea  and  Answers  being.       The    ques- 

with  the  paper  itself,  the  only  evidence  before  the  Court,  J*?."»    admissi- 
1  .       .         ,      .  t  .       ,       •  ,    *»»*»ty  of  parol 

the  real  question  is,  whether  any  alteration  has  been  made  evidence. 

in  the  law  by  the  present  Wills  Act,  for  it  is  admitted  that, 

according   to   the    decision   in    Walpole  v.  Cholmondeleyy* 

before  1838,  the  Court  could  not  admit  parol  evidence  to 

explain  to  which  will  the  codicil  referred,  but  that  by  the 

codicil  itself  must  be   determined  the  date  of  the  will  to 

which  it  was  a  codicil,  and  parol  evidence  could  not  have 


*  7  T.  R.  138. 
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July  tt     been  received  before  the  Wills  Act  to  shew  that  the  refer- 

p"""        ence  in  the  codicil  was  by  error  and  mistake. 

Trapped.  Now  the  22nd  section  of  the  Statute  enacts  ''  that  no  will 

or  codicil,  or  any  part  thereof,  which  shall  be  in  any  man- 
ner revoked,  shall  be  revived  otherwise  than  by  the  re- 
execution  thereof,  or  by  a  codicil  executed  in  manner  herein- 
before required,  and  shewing  an  intention  to  revive  the 
same."  There  can  be  no  doubt,  under  the  present  law,  any 
more  than  under  the  old^  that  a  will  which  has  been  revoked 
is  revived  when  you  have  a  codicil  itself  shewing  an  inten- 
tion to  revive  it :  where  a  party  refers  in  a  codicil  speci- 
fically to  a  will  by  date^  he  does  primd  facie  necessarily 
shew  an  intention  to  revive  that  will.  Here  are  two  wills,  one 
of  1837,  the  other  of  1838.  By  that  of  1838,  the  party  de- 
ceased meant  to  revoke  the  will  of  1837,— there  is  no  doubt 
of  that ;  if  there  was  any  doubt,  it  would  be  removed  by 
the  fact  that,  immediately  after  its  execution,  he  tore  off 
the  signature  and  the  seal  of  the  duplicate  of  the  former 
paper, — tearing  being  one  of  the  modes  of  revoking, — and 
signed  his  name  to  the  word  "  cancelled"  indorsed  thereon. 
But  I  do  not  agree  entirely  with  the  argument  of  the  learned 
Counsel  who  supports  the  will  of  1838,  that,  as  the  de- 
ceased cancelled  the  copy  of  the  will  in  the  possession  of  his 
solicitor,  therefore  the  duplicate  copy  in  his  own  possession 
ceased  to  have  any  vitality.  That  copy  of  the  will  existed 
in  its  original  state,  and  continued  so  up  to  and  at  the  time 
when  he  executed  the  codicil  of  1839. 

Then  I  think  the  question  comes  to  this  ;  can  the  Court, 
under  such  circumstances  as  these,  enter  into  a  conjecture 
whether  this  reference  to  the  will  of  1837  was  made  by 
error  or  mistake,  or  not  ?  Is  the  Court  at  liberty  to  infer 
that  the  codicil  referred  to  the  will  of  1837  by  mistake,  and 
that  it  was  meant  to  be  a  codicil  to  the  will  of  1838  ?  Per- 
haps, the  Court,  if  it  were  to  indulge  in  conjecture,  might 
believe  it  was  a  mistake,  and  that  it  was  meant  to  be  a  codi- 

Tbe  rule  of  cil  to  the  will  of  1838 ;  but  I  am  afraid  the  law  would  stand 
bTthe*St!uute^  "P^"  *  ^^^^®  principle  if  the  Court  were  to  depart  from  the 
rule  laid  down  in  fValpole  v.  Chdmondeley.     1  am  of  opi- 
nion that  the  Court  would  not  be  justified  in  doing  so,  and 
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that  I  am  bound  by  the  rule  laid  down  in  that  case,  though      July  88. 

decided  before  the  passing  of  the  Wills  Act    I  think  there      p 

is  no  real  distinction  between  the  cases,  and  that  where  a  Trtf/ipu. 
codicil  refers  to  a  revoked  existing  will  by  date,  the  inten- 
tion to  revive  it  is  shewn  upon  the  face  of  the  codicil  itself. 
So  in  a  Motion  not  before  me,  but  before  Dr.  Lushington, 
when  he  sat  for  me^In  the  Goods  qf  Chapman,*  that  learned 
judge  held  that  the  intention  to  revive  was  shewn  from 
the  paper  itself,  and  that  it  could  not  be  shewn  by  parol 
evidence;  and  the  Court  decided  that  parol  evidence 
could  not  be  received  in  such  cases,  and  that  the  rule  laid 
down  in  Walpole  v.  Cholmonddey  applies  to  cases  since  the 
Wills  Act.  In  this  case  the  will  was  in  existence ;  it  was 
not  destroyed,  though  one  part  had  been  revoked  and  can- 
celled, and  the  cancellation  of  one  part  was  primdjacie  a 
cancellation  of  both ;  but  a  codicil  could  set  up  that  will 
again,  and  this  codicil  does  expressly  refer  to  that  will  of 
1837.  The  single  question,  therefore,  is,  whether  the  Court 
can  admit  parol  evidence  to  shew  that  the  reference  was  a 
mistake ;  and  I  am  of  opinion  that  it  cannot ;  and  I  must 
pronounce  against  the  validity  of  the  will  of  1838. 

At  present,  the  will  and  codicil  of  1837  with  the  codicil 
of  1839  are  not  propounded,  therefore  the  Court  cannot 
decree  probate  of  those  papers  to  pass*  My  opinion  is 
strong,  that  the  Court  cannot  receive  parol  evidence  to  shew 
that  the  deceased  referred  to  the  will  of  1837  by  mistake, 
and  that  the  codicil  of  1839  was  intended  to  be  a  codicil  to 
the  will  of  1838,  to  which  it  has  no  reference  whatever.  I  Will  of  1838 
pronounce  against  the  validity  of  the  will  of  1838  and  the  J^^"^** 
codicil  of  1839  as  a  codicil  to  that  will. 

Addams, — I  have  no  objection  to  probate  being  decreed 
of  the  will  and  codicil  of  1837,  and  the  codicil  of  1839. 

Per  Curiam. — Very  well.  Let  the  costs  be  paid  out  of 
the  estate.  1  never  had  any  doubt  from  the  first  respecting 
this  case,  but  1  thought  it  better  to  have  all  the  facts  in  evi- 
dence before  me. 

(The  will  of  12th  May,  1837,  with  the  codicil  of  the  same 

*  1  Robert  1.    3  Notes  of  Ca.  196. 
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Jolt  22.     date,  and  the  codicil  of  9th  November,  1839,  were  then  pro- 
PrnrneT.      pounded  apud  Acta,  and  the  Court  pronounced  for  them* 
Arappe»,  Proclore: — Nicholson,  for  the  executors ;  Abltot,  for  the  legatee. 


A  testator,  Ollive  v.  Weale. — Cause. — Mr.  Thomas  Charters,  the 
doly"^execoted  deceased  in  this  cause,  late  of  New  Bond  Street,  died  at 
his  will,  where-  Nice,  in  Sardinia,  where  he  had  resided  for  some  time,  10th 
•"that  aircodi-  J*""®"*)^*  1847,  having  made  with  his  own  hand  and  exe- 
cilt  added,  if  cuted  his  will  in  England,  bearing  date  the  19th  September, 
iter*txwuting  ^®*^'  *"^  thereof  appointed  his  nephew,  Thomas  Ollive, 
thatwilUshould  with  two  others,  executors  and  trustees,  and  named  the 
^^"*J][yj^!^  former  residuary  legatee  for  life,  and  afler  his  death,  be- 
the    body    of  queathed  the  residue  to  the  children  of  Mr.  Ollive  and  of 

thatsamewill,-  jjjg  nieces,  Frances  Weale  and  Frances  White.  In  the  body 
wrote,  on  the  ^ 

fourth  side  of  of  this  will  is  a  clause  to  the  following  effect :  *'  And  I  de- 

*?*  Pfl^'»  *"^  dare  that  all  codicils  added,  if  signed  by  me,  af\er  executing 
tamentary  pa-  this  will,  shall  be  equally  valid  as  if  placed  in  the  body  of 
P®"» .  .?JJ^*l®^  this  same  will."  The  testator  then  bequeaths  certain  lega- 
and  "  Codicil  cies,  and  appoints  the  executors  and  trustees,  and  concludes 
No.  2,"  thefirst  ^s  follows  :  "  Now,  being  fully  aware  of  the  bad  grammar 
after  the  will ;  ^^^^  imperfections  of  this  will,  from  it  being  my  own  draw- 
in  1843,  re-  Jng,  I  desire  that  the  sense  and  meaning  the  majority  of  ray 
ei^uted  the  executors,  or  one  of  them,  if  no  more  should  act  in  adminis- 
will,  assigning,  tration,  puts  on  this  will,  shall  be  conclusive  for  my  legatees, 
dum  written  ^^  *"y  Person  claiming  an  interest  under  this  will.  I  wish 
thereon,  and  to  to  prevent  law."  This  will  was  attested  by  three  witnesses, 
ing  wi'tnl^s',  named  Emerson.  On  the  3rd  October,  1843,  the  testator 
ashis  reason  for  re-signed  and  re-executed  this  will  in  the  presence  of  two 
tion  th«^"^wo^^^®^"^^^  ^'^  writing  under   his  original  signature 

of  the  former  the  words  "  This  will  was  re-signed  and  executed  because 
J^^^f,f «  ^nd!  ^^^  ^"^^  ^°™^''  Emersons  was  dead.  T.  Charters."  On  the 
having     made  6th  August,  1844,  he  again  re-signed  and  re-executed  the 

certein  altera-  ^j^j  jj^  ^j,g  presence  of  the  same  witnesses  who  attested  the 

tions     in     the  ^        ^ 

will,  in   1844,  precedmg  re-execution,  and  who  again  subscribed  the  will, 

again  re-signed  ^hj^h  bore  the  following  memorandum  below  the  testator's 

and  re-execut-    .  ,  ,    ,  ,  i         «     , 

ed  the  will,  in  signature  :  "  I  here  acknowledge  to  have  altered  the    17th 

the  presence  of  and  23rd  lines  of  the  second  page  of  this  my  last  will,  and 
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placed  my  initials  each  end  thus,  T.  C."  Then  follow  the  JultSIS. 
signatures  of  the  two  witnesses,  and  immediately  after,  in  ^^  wVflV 
the  handwriting  of  the  testator,  "Witnesses  to  the  above 
signature  of  me,  Thomas  Charters,  this  5th  day  of  August,  Scribing  ^  wul 
1844,  at  Kentish  Town  ;"  which  writing  fills  up  the  third  nesses, who  de- 
page  of  the  paper.  On  the  fourth  page  appear  the  follow-  J^^  ^Uom^ 
ing  codicils  :— .  Bion  and  belief 

thar,  upon  both 

Codici],  No.  1.  To  prevent  any  miKunderstanding,  I  hereby  occasions  of  re- 
declare  it  as  my  wish  that  my  cloaths,  watches,  and  all  other  per-  execution,  the 
sonal  property  that  I  may  leave  behind  me  at  my  death  ["T.  C.  the  will  in  their 
not  funded.  T.  C."  interlined]  and  not  otherwi8e  disposed  of,  presence  after 
shall  go  to  and  belong  to  my  next  heir,  Thomas  Ollive,  ray  3^(1^^*^.  *^ 
nephew,  for  his  sole  use  and  benefit  for  ever.  Septr.  2l8t,  1840.  who  could  not 
Thomas  Charters.  identify  anyone 

Codicil,  No.  2.  I  wish  my  executors  to  pay  nineteen  guineas  g-Lj?.®  *^^^^ 
to  my  friend  Elizabeth  White,  late  of  ["  26  T.  C."  interlined]  the  dlmaaed 
Park  Crescent,  26,  Portland  Place,  St.  Marylebone,  Middlesex,  appeariuK  on 
she  having  formerly  lived  as  servant  with  me  in  1 842.  Thomas  ^^  ^'j*  *| 
Charters.  knowledged  in 

their  presence. 

The  testator  did  not,  at  the  times  of  the  re-execution  of  or  depose    to 

the  will,  in  their  presence,  point  out  to   the  witnesses,  o' Jhe  aSkiSr^n 

allude  to,  the  codicils,  nor  were  they  aware  that  any  such  the  back  of  the 

codicils  were  written  on  the  will.  7*"     *'     ^.* 

_,  .    .  .     .     „        ^  .       ,     time     of.    ei- 

The  property,   consistmg  principally  of  money   m   the  ther  re-execu- 

funds,  was  about  £30,000.  ^^  •  7"  ^*** 

The  Court  was  moved,  on  behalf  of  Mr.  Ollive  (the  not  sufficient 
other  executors  declining  to  prove),  for  probate  of  the  will,  P*"®®^  .  ®'  *«• 
and  of  the  writings  on  the  fourth  side  of  the  will  as  codicils  the  will  alone 
thereto.  pronounced  for 

Sir  J,  Dodson,  Q. A.,  in  support  of  the  Motion. — After  ecut^.     ^**' 
Lord  Hertford's  Case,*  the  codicils,  not  being  in  existence  April  20. 
at  the  time  of  the  first  execution  of  the  will,  could  have  had  MotiokJ 
no  effect ;  but  afterwards  the  testator  re-executed  his  will. 
[P£B  Curiam. — Are  these  codicils?     Is  there  any  distinc- 
tion between  this  case  and  that  of  Nazer,f  decided  this 

*  2  Notes  of  Ca.  290.    3  Curt  468.     3  Notes  of  Ca.  150.    4  Moa 
P.  C.  C.  339. 

f  In  ike  Goods  of  Henry  Nazer,  dec—The  deceased,  a  commander  lUNazer. 
in  the  Navy,  died  10th  NoTember,  1846,  having  duly  made  his  will, 

dated 
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July  S&     morning  ?]     The  words  of  the  will  are  *'  all  codicils  added 
Oflipf  Y  Wftih.  ^^  ^^ff^^^  ^y  ^^  *^''  executing  this  same  will  ;**  and  the 
will  must  speak  from  its  last  execution. 

Per  Curiam. — You  must  propound  these  papers.    I  re- 
ject the  Motion  as  it  stands. 


The  papers  were  accordingly  propounded,  on  behalf  of 
the  executor,  against  one  of  the  residuary  legatees  substi- 
tuted, in  an  Allegation,  pleading  the  facts  already  stated, 
the  admission  of  which  was  opposed. 

dated  I8ch  March,  1843,  which  contained  no  appointment  of  executors. 
On  the  6th  June,  1846,  the  deceased  (who  resided  in  Somersetshire), 
being  in  London,  executed  a  codicil  (appointing  executors)  at  the  office 
of  his  solicitor,  on  which  occasion  the  deceased  and  his  solicitor  bad 
some  conversation  about  the  necessity  oC  being  very  particular  in  the 
attestation  of  wills,  when  the  solicitor  informed  him  that  it  was  safer  to 
use  the  words,  "  all  being  present  at  the  same  time,**  and  asked  him 
if  his  will,  which  the  deceased  had  written  himself,  and  which  he  had 
left  in  the  country,  was  properly  executed,  and  gave  him  the  form  of 
attestation.  On  the  return  of  the  deceased  to  the  country,  he  re- 
executed  his  will  on  the  10th  July,  1846,  having  added  an  attestation- 
clause  containing  the  words,  "  all  being  present  at  the  same  time.**  It 
appeared  that  the  codicil  was  present  at  the  time  of  re-execution,  and 
that  the  deceased  adhered  to  it  subsequently  to  the  re-execution  of  the 
will.  In  Hilary  Term, 
Feb*  13.  Sir  J.  Dodson,  Q.A.,  moved  for  probate  of  the  will  and  codicil  to 

the  executors,  named  in  the  codicil. 

Per  CuaiAM.— Can  I,  in  the  absence  of  the  parties  interested,  de- 
cree probate  of  both  these  papers  ?  It  is  an  unfortunate  case,  as  there 
was  as  good  an  attestation  of  the  will  in  the  first  instance  as  could  be. 
I  reject  the  Motion.  The  question  should  be  brought  in  a  more  formal 
manner  before  the  Court. 


April  20.  Sir  J,  Dodson  renewed  his  Motion,  on  a  proxy  of  consent  from  the 

parties  interested.  [Pxr  Curiam. — Will  that  revoke  the  Act  of  Par- 
liament? When  does  the  will  speak  from  ?]  From  the  re-execution ; 
but  the  question  is,  whether  the  Court  could  not  admit  parol  evidence. 

Prr  Curiam.— Then  I  must  have  it  argued;  I  cannot  decide  that 
question  upon  ex-parte  Motion :  it  is  a  very  nice  point  Here  is  a 
direct  and  positive  re-cxecution  of  the  will,  and  a  reference  to  the  will 
only,  and  a  revocation  in  the  will  of  all  former  instruments ;  what  then 
became  of  the  codicil  7  I  must  reject  the  Motion. 
(The  paptra  wei«  afterwards  propounded.) 
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Pkillimore,   Dr.,  for   the  substituted  residuary  legatee,       Jolt  29. 
against  the  Allegation. — On  the  face  of  the  papers  written  o/KeeTpFeofe. 
on  the  back  of  the  will,  they  are  not  executed  according  to 
the  Stetute,  as  they  are  not  attested.     This  Allegation  is  to  a"momiht. 
supply  the  defect  on  the  face  of  the  papers,  and  it  is  good 
for  nothing  unless  the  absence  of  witnesses  is  supplied  by 
the  facts  pleaded.    In  Lord  Hert/brd's  Case^  it  was  held 
that  a  testator  had  not  power  to  validate  by  his  will  codicils 
to  be  executed  afler  its  date.     The  object  of  the  law  is  to 
prevent  every  thing  that  might  serve  as  a  handle  for  fraud* 
and  what  could  be  more  convenient  for  the  purposes  of 
fraud  than  the  giving  facilities  for  the  incorporation  of  post- 
vnritten  papers  in  a  will  ?     The  Allegation  pleads  no  facts 
to  identify  the  papers  as  existing  at  the  times  of  the  re* 
execution  of  the  will. 

Hardingy  Dr.,  on  the  same  side. — There  is  nothing  in  the 
Allegation  to  lead  to  the  presumption  that  these  were  inde- 
pendent papers  referred  to  by  the  will.  For  the  purpose  of 
incorporation  it  must  be  proved  that  the  instrument  referred 
to  was  in  existence  at  the  time,  and  that  nothing  more  was 
to  be  done  to  it.  Habergkam  v.  Vincent,*  In  Smart  v« 
Prujean,^  the  paper  was  rejected  because  it  was  not  found 
in  the  place  or  custody  where  the  deceased  said  it  would  be 
deposited.     [Per  Curiam. — So  in  the  case  this  morning,^ 

*  2  Vc8.  j.  204.  t  6  Vc8.  565. 

I  In  the  Goods  of  WiUiam  AateU,  (fee.— The  deceased  died  7th  Re  Aatdl 
Marcb,  18i7,  leaving  a  will,  duly  executed,  dated  8th  December,  184i2, 
appointing  his  two  sons  executors,  and  one  of  them  residuary  legatee. 
In  tiie  fifth  sheet  of  the  will  was  the  following  clause  :^**  I  give  such 
portions  of  my  plate,  jewels,  linen,  wines,  &c.,  as  shall  be  specified  in 
a  list  which  it  is  my  intention  to  annex  to  or  leave  with  this  my  will,  to 
mydanghters,  S.  and  H.  A.,  jointly,  while  they  both  remain  unmarried, 
and  on  marriage  or  death  of  either  of  them,  I  give  the  same  to  the  sur- 
vivor or  other  of  them  absolutely.**  No  paper  answering  the  descrip- 
tion here  given  was  found  annexed  to  or  left  with  the  will,  which  had 
been  deposited  in  an  iron  strong-box  in  the  deceased's  private  room,  at 
his  residence  in  the  country.  After  a  careful  search  amongst  the  de- 
ceased's papers,  a  paper  was  discovered  in  a  private  drawer  in  a  room  in 
his  town  residence  (where  it  was  found  lying  loose  with  various  other 
private  papers),  which  is  signed  by  the  deceased,  and  dated  8th  July, 
1841,  commencing  thus: — "  I  declare  this  to  be  the  list  of  sundry  arti- 
VOL.  V.  S  R  cles 
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Iplt  22t  jin  which  I  rejected  the  Motion.]  Then  cadii  quoiiio,  for 
0Ui^y.W4ak,  ^e  deceased  puts  the  matter  out  of  dispute, — ^  all  codidb 
added  if  signed  by  me  after  executing  this  same  will."  it 
Is  said  he  re-executed  the  will  after  making  the  codicib. 
What  is  the  meaning  of  the  words  "  after  executingthis  same 
will  )*'  If  the  re-execution  of  the  will  was  the  execution  of 
iSbe  codicils,  they  were  signed  before^  not  afters  and  they  do 
not  answer  the  description.  If  he  meant  codicils  he  might 
execute,  they  were  not  then  in  existence,  and  they  fall 
within  the  principle  of  Lord  Hertford's  Cane, 

Sir  J.  Dodson,  contrdu — The  question  is^  whether  the  elanse 
in  the  will,  purporting  to  make  a  reservation  of  the  pow«r 
to  add  codicils  signed  by  him  to  his  will  (which  reservation 
per  se  would  not  be  good),  coupled  with  the  fact  of  the  re- 
execution  of  the  will  after  the  making  of  the  codicils,  is  not 
sufficient  to  satisfy  the  law ;  and  whether  the  Court  cannot 
collect  ft'om  the  instrument  that  the  papers  are  so  clearly 
pointed  out  and  identified  that  there  can  be  no  doubt  of 
their  being  codicils  referred  to  by  the  testator  in  the  will, 
which  was  re-executed  after  they  were  in  existence.  It  is 
settled  by  Lord  Hertford s  Case,  that  a  party  has  a  right  to 
refer  in  his  will  to  a  paper  in  existence  at  the  time  of  its 
execution,  so  as  to  make  it,  if  identified,  a  component  pbrt 
of  the  will  itself,  though  otherwise  invalid,  and  of  the  same 
eflTect  as  if  copied  into  the  will.  The  only  question,  there- 
fore, is,  whether  the  will  has  referred  to  the  instruments  so 

des  which  I  bequeath  to  my  children  respectively,  as  referred  to  io  my 
will,  dated  this  day."  Then  follows  a  description  of  Tarious  articles  of 
plate,  wine,  famiture,  pictures,  &c.,  which  were  to  be  given  to  the 
testator's  daughters,  S.  and  H.  A.,  and  to  other  persons. 

Bm/ford,  Dr.,  moved  for  probate  of  the  will  with  the  memorandum. 

Pkk  Cubiam. — I  am  not  sufficiently  satisfied  that  this  is  manifestly 
the  paper  referred  to  in  the  will.  The  testator  expressly  states  that  it 
was  his  intention  to  annex  the  paper  to,  or  leave  it  with,  his  will,  and 
it  is  not  identified  (as  to  the  date  of  the  will)  as  the  paper  referred  to. 
It  may  be  so,  but  it  appears  to  me  not  to  be  the  paper  he  intended  to 
refer  to.  I  must  reject  the  Motion.  I  am  clearly  of  opinion  that  the 
paper  is  not  sufficiently  identified  as  that  referred  to  by  the  deceased  in 
the  will  of  1842,  so  as  to  enable  the  Court  to  pronounce  for  it  as  part 
of  that  will;  and  I  decree  probate  of  the  iftill  alone. 
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manifestly  as  to  leave  no  doubt  as  to  their  identity,  and  whe-  Jatr  IKi. 
ther  they  were  in  existence  at  the  time  ivhen  the  will  was  ofli»e  r  Weak. 
re-executed.  It  is  clear  that  the  testator  contemplated  the 
incorporation  of  some  papers,  which  he  calls  *'  codicils,"  in 
his  will.  These  codicils  are  written  on  the  back  of  the  will, 
and  the  first  is  dated  21st  September,  1840,  two  days  after 
the  execution  of  the  will ;  but  the  will  was  re-executed  on 
the  Srd  October,  1843^  and  again  on  the  5th  August,  1844. 
The  only  question  is,  whether  the  testator  has  not  by  these 
Te-executions  incorporated  the  contents  of  these  papers  into 
his  will.  [Pbr  Curiam. — You  argue  that  the  will  speaks 
from  the  date  of  its  re-execution  ?]     Yes. 

Baji/ord,  Dr.,  on  the  same  side. — The  first  thing  a  Court 
oi  Probate  considers  is  to  endeavour  to  carry  out  the  inten- 
tions of  the  testator.  The  testator  in  this  case  clearly  in- 
tended, when  he  wrote  the  will,  that  all  codicils  he  might 
make  after  the  will  should  be  valid,  if  signed  by  himself; 
and  these  two  papers  are  called  by  him  "  codicils.  No.  1  and 
No.  2,"  and  they  are  signed  by  him.  When  we  see  that  the 
will,  when  originally  executed,  and  upon  both  occasions  of 
re-execution,  is  signed  in  the  presence  of  witnesses  and 
attested,  it  is  clear  he  must  have  known  that,  if  not  incorpo- 
rated with  his  will,  they  would  be  invalid  if  not  attested.  In 
Ingoldhif  V.  Ingoldby,*  the  Court  took  the  distinction  be- 
tween that  case  and  Lord  Hertford^t  CasCy  that,  in  the 
latter,  there  were  two  descriptions  of  papers  termed 
"  codicils,"  executed  and  un-executed.  The  34th  sect,  of 
the  Statute  makes  all  wills  re-executed  speak  from  the  date 
of  re- execution,  so  as  to  let  in  every  paper  referred  to  which 
was  in  existence  at  the  time. 

Sir  H.  Jbnnbr  Fust. — I  am  of  opinion  to  admit  this  June  25. 
Allegation,  as  well  as  that  in  fVade  v.  Nazer,f  because  I  J<"»<»*«"* 
think  the  effect  of  the  Statute,  as  to  the  republication,  and 
re-execution,  and  revival  of  wills,  ought  to  undergo  discus- 
sion, and  receive  a  deliberate  construction;  and  for  that 
purpose  the  Court  should  have  all  the  facts  properly  before 

♦  4  Notes  of  Ct.  403.  f  See  posf. 
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JotY  28.      it,  in  order  to  arrive  at  a  correct  decision.     I  shall,  there- 
nfffty  y  WetJt.  ^®''®»  admit  both  these  Allegations,  that  the  Court  may  dis- 
pose of  the  question  with  more  satisfaction  to  itself. 


The  two  subscribed  witnesses  to  the  re-execution  of  the 
will,  Mrs.  Alder  and  Mrs.  Prince,  her  daughter,  were  exa- 
mined upon  the  Allegation,  and  they  deposed  that  at  neither 
time  of  re-execution  was  any  allusion  made  by  the  testator 
to  the  codicils  or  writing  at  the  back  of  the  will  (of  whidi 
they  had  no  knowledge)  ;  they  spoke  strongly  to  their  im- 
pression that,  upon  both  occasions,  the  testator  signed  the 
will  q/ler  they  had  subscribed  it;  and  neither  witness  could 
identify  the  signature  she  attested. 

July  22.  Upon  the  first  question,  whether  there  had  been  a  due 

Argument,      ^e-execution  of  the  will. 

Sir  J.  Dodson. — I  submit  that,  upon  the  evidence,  it  is 
clear  that  the  signature  of  the  testator  was  made  in  the  pre- 
sence of  the  witnesses  before  they  attested  it,  or,  if  not, 
that  he  acknowledged  his  signature  already  made  before 
they  subscribed  the  will.  Mrs.  Prince  says  that,  on  the  first 
re-execution,  the  testator  signed  the  will  in  her  presence 
und  that  of  her  mother,  though  she  "  feels  nearly  positive  ** 
that  he  was  the  last  of  the  three  who  signed ;  she  thinks  she 
may  positively  say  it  was  so,  '*  her  impression  is  so  strong 
about  it."  But  from  the  appearance  of  the  signature  the 
Court  would  infer  that  the  testator  signed  first.  [Pbr 
Curiam. — As  far  as  I  can  judge,  part  of  the  letter  "  s,"  at 
the  end  of  his  name,  is  under  the  seal.  The  witness  knows 
nothing  of  any  seal  being  there  at  the  first  execution.]  Upon 
the  second  re-execution,  she  "  believes"  they  signed  in  the 
same  order  as  before,  **  that  is,  Mr.  Charters  being  the  last 
of  the  three  to  sign."  The  other  witness  speaks  to  the  same 
effect.  But  supposing,  at  this  last  re-execution,  the  two  wit- 
nesses signed  first,  still  it  was  a  good  re-execution,  because 
the  testator  acknowledged  his  signature  previously  made : 
he  produced  the  will  to  the  witnesses,  as  his  will,  with  bis 
signature  to  it.  [Per  Curiam. — He  did  not  produce  the 
will  with  his  signature  thereto  which  they  purport  to  have 
attested.]     The  witness  says,  the  testator  asked  her  mother 
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and  herself  to  be  witnesses  to  his  will.  **  He  had  a  paper  July  ^ 
in  his  hand,  which  he  said  was  his  will,  and  which  wm^^„.  ur^^ju 
thereupon  signed  by  us."  Suppose  he  had  not  affixed  his 
second  signature  before  they  attested,  he  produced  the 
paper  as  his  will^  with  his  signature  to  it.  [Pkr  Curiam. 
— But  they  did  not  attest  that  signature.]  The  usual  rule  is, 
where  there  is  a  signature  to  the  will,  and  the  testator  pro- 
duces his  will  with  his  signature  affixed,  to  consider  that  as 
sufficient. 

Bayjbrd^  Dr.,.  on  the  same  side. — This  will  was  produced 
to  the  witnesses  with  the  testator's  signature  attached  to  it. 
[Per Curiam. —Do  they  say  so?]  No.  In  October,  1848, 
the  testator  signed  the  will,  either  before  or  after  the  wit- 
nesses signed,  in  their  presence;  so  that,  when  the  will 
was  produced  to  them  again,  in  August,  1844,  they  must 
have  known  that  his  signature  was  to  it.  We  have  it  from 
the  testimony  of  the  witnesses,  that,  in  August,  1844,  when 
the  will  was  produced'  to  them,  the  second  time,  it  had  the 
signature  of  the  testator  (for  they  depose  to  his  writing  his 
name  in  October,  1843),  and  he  wrote  under  the  names  of 
the  witnesses  <*  Witnesses  to  the  above  signature  of  me, 
Thomas  Charters."  [Per  Curiam.  —  When  was  that 
written?]  Before  the  28th  August,  1844,  for  the  paper 
was  inclosed  in  an  envelope  of  that  date.  If  the  witnesses 
knew  that  this  was  his  will,  and  that,  when  he  produced  it, 
his  signature  was  affixed  thereto,  it  is  no  matter  which 
signature  it  was.  [Per  Curiam. — Yes;  they  must  know 
which  signature  they  attested.  Which  signature  did  they 
attest  ?  ]  The  first  signature  was  witnessed  by  the  Emersons. 
Then  a  subsequent  signature  was  attached  to  the  will>  and 
in  October,  1843,  there  was  an  attesting  of  the  signature  or 
not.  If  there  was,  then  the  re-execution  was  good  ;  if  not, 
there  was  no  re-execution  at  all  at  that  time,  and  the  signa- 
ture was  unattested.  When  the  will  came  before  the  wit- 
nesses again,  they  attested  thai  signature.  [Per  Curiam. 
— Did  he  mean,  when  he  produced  the  will  the  second  time, 
to  acknowledge  thai  signature?]  Where  a  testator  signs 
his  will  in  the  presence  of  one  witness^  which  is  not  a  valid 
execution,  and  subsequently  produces  the  will  to  the  same 
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.  JvLT  21^  «nd  another  witness,  saying  '*  This  is  my  will,**  mA  botk 
OQiwTfJ'Fmiw,  ^^^^  ^®  execution  has  been  held  to  be  good.  [Pbii  Op- 
ftlAif . — In  that  case  there  is  but  one  signature.  Here  the 
witnesses  cannot  say  which  signature  they  attested.  It 
.would  be  carrying  the  doctrine  of  virtual  acknowledgment 
firther  than  the  Court  is  inclined  to  extend  it.] 
-  Upon  the  second  point,  whether  the  re»execation  of  tiie 
will,  assuming  it  to  be  good,  rendered  the  codicils  valid* 

Sir  J.  Dodson. — Unless  the  Court  goes  with  me  upon  the 
iDther  point,  I  cannot  carry  the  case  further.  [Pbr  Cubiah. 
-—*< After  executing  this  same  will :"  when  was  it  executed?] 
Aiccording  to  our  case^  the  will  was  executed  three  times,  in 
^September,  1840,  October,  1848,  and  August,  1844.  The 
effect  of  re-execution,  under  the  Statute,  is  to  make  the  wBl 
apeak  from  the  time  of  re-execution,  and  consequently,  the 
will  being  re-executed  after  the  codicils,  it  republished  and 
gave  effect  to  them.  Re  Smith,*  UtierUm  v.  Robins.f  De 
Bathe  v.  Lord  FingaLX 

Bayjbrd^  cm  the  same  side. — The  cases  of  Croker  ▼•  Mar* 
quess  of  Hertford^  Hahergham  v.  Vincent,  and  Smart  t. 
PrujeaHf  furnish  the  principles  applicable  to  this  part  of 
the  case.  In  the  first  place,  it  is  necessary  to  consider  the 
intention  of  the  testator.  He  clearly  meant  the  codicils  to 
operate.  [Per  Curiam. — Did  he  intend  to  make  them 
operative  by  the  re- execution  of  the  will?  Did  he  not 
mean  by  his  will  to  reserve  to  himself  the  right  to  make  oi^ 
attested  codicils,  not  then  in  existence,  operate  as  part  of 
his  will  ?]  It  may  be  so.  We  can  only  get  his  intention 
from  the  paper  itself.  He  does  not  say,  **  after  the  execu- 
tion of  this  will,"  but  *^  after  executing  this  will,"  and  he 
did  execute  it  formally.  Then  when  be  put  the  word 
"  codicil "  to  the  writing  on  the  back  of  the  will, — "  Codicil 
No.  1,"  and  «  Codicil  No.  2,"  there  cannot  be  a  doubt  that 
he  meiuit  they  should  correspond  with  the  description  in  the 
will,  **  codicils  signed  by  me  after  executing  this  same  will.** 
Then  we  have  the  intention  to  incorporate,  if  the  law  per- 
miu,  and  we  have  identification.    Then  the  34th  sect,  of 

*  2  Curt  706.     S,  C.  1  Notes  of  Ca.  1 . 
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the  Statute  says  that  "  every  will  re-executed,  or  repub-  Jult  22; 
lished,  of  revived  by  any  codicil^  shall,  for  the  purposes  of  /lajp/Twaafa^ 
this  Act," — not  far  all  purposes,  —  "be  deemed  to  have 
been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished,  or  revived."  Then,  if  the  codicils 
were  written  prior  to  August,  1844,  they  are  entitled  to  be 
inoH^rated  in  the  wilL 

Phillimore,  coniril,  stopped  by  the  Court. 

Sir  H.  Jenner  Fust, — My  mind  is  made  up.  (After  Judqmxnt. 
stating  the  case.)  On  the  face  of  the  will,  it  was  duly  exe- 
cuted on  the  19th  September,  1840.  It  contains  a  clause 
which  shews  that  the  testator  wished  to  reserve  to  himself  a 
power  to  give  effect  to  codicils  to  his  will  made  without  the 
formalities  required  by  the  Statute, — a  power  which  the  law 
will  not  permit  a  testator  to  avail  himself  of.  This  was 
settled  in  Lord  Herl/brtTs  Case^  and  had  been  decided  in 
previous  cases.  In  Lord  Hertford's  Case,  there  were  papers 
whidi  answered  to  the  term  '^  codicil,"  being  regularly 
executed,  and  others  which  might  be  popularly  so  called, 
signed  by  the  testator,  but  not  executed  according  to  the 
Statute ;  and  it  was  decided  that  the  term  "  codicil "  miust 
be  taken  to  mean  *<  codicils  duly  executed.*'  When  the  will 
in  the  present  case  was  found,  after  the  death  of  the  deceased, 
it  purported  to  have  been  re-signed  and  re-executed,  "  be« 
eaiise  two  of  the  witnesses  were  dead,"  this  being  assigned 
by  the  deceased  as  his  reason  for  re-executing  the  will. 
On  the  8rd  October,  1843,  this  second  execution  purports' 
to  have  taken  place  in  the  presence  of  Mrs.  Alder  and  Mrs. 
Prince;  that  is^  the  three  persons, — the  testator  and  the 
witnesses, — signed  their  names,  the  witnessed  believing  that 
they  signed  first  and  the  deceased  afterwards.  Under  the 
name  of  the  deceased  is  written  (when  does  not  appear) : 
**  I  here  acknowledge  to  have  altered  the  17th  and  23rd 
lines  of  the  second  page  of  tiiis  my  last  will,  and  placed  my 
initials  each  end  thus,  T.  C."  I  suppose  this  was  written 
in  October,  1843,  on  the  first  re-execution ;  but  whether  on 
the  first  or  second,  it  is  difficult  to  say.  Then  follow  the 
signature  of  the  deceased  and  the  signatures  of  the  same 
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July  22.      witnesses,  Mrs.  Prince  and  Mrs.  Alder,  and  the  words,  in  the 
OBheTwuik.  ^^^eased's  handwriting  I  presume,  •'  witnesses  to  the  above 
signature  of  me,  Thomas  Charters,  this  5th  day  of  August, 
1844,  at  Kentish  Town." 

The  will  was,  therefore,  duly  executed  by  the  deceased 
the  first  time,  as  there  is  nothing  to  impeach  the  validity  of 
the  first  execution ;  and  the  first  question  is,  has  there  been 
a  due  re-execution  of  the  will  ?  If  not,  it  is  dear  that  tbe 
codicils  can  have  no  effect.  This  leads  to  the  consideration 
of  the  depositions  of  the  subscribed  witnesses. 
The  evidence  Mrs.  Prince  says :  '*  On  the  first  occasion,  Mr.  Charters 
M  to  re-ezecu-  ^^^^^^  ^^^  ^y^^  dining-room,  which  was  occupied  by  us  and 
where  papa  and  mamma  and  I  were,  and  said,  addressing 
mamma  and  me,  that  he  had  a  little  favour  to  ask  ;  would 
we  be  witnesses  to  his  will  ?  I  understood  him  to  say  that 
two  Mr.  Emersons,  who  (as  he  said)  had  been  witnesses  to 
his  will,  were  dead ;  I  understood  him  to  say  that  it  was  oa 
account  of  their  being  dead,  he  wished  us  to  be  witnesses. 
He  had  a  paper  in  his  hand  which  he  said  was  his  will." 
There  was  nothing  at  this  time,  therefore,  but  the  bare  pro* 
duction  of  the  paper,  which  he  said  was  his  will,  and  asking 
them  to  be  witnesses  to  it;  and  at  this  time,  I  apprehend, 
the  will  had  the  words,  under  the  first  signature,  <*  This  will 
was  re-signed  and  executed  because  the  two  former  Emer- 
sons was  dead.  T.  Charters."  That,  I  apprehend,  was 
written  in  October,  1843.  '<  We  all  signed  in  the  presence 
of  each  other,  and  one  immediately  after  the  other.  I  do  not 
positively  recollect  in  what  order  we  signed,  but  I  rather 
think  that  Mr.  Charters  was  the  last  of  the  three  that 
signed :  I  am  almost  positive  that  he  was.  I  did  not  read 
any  of  the  writing  on  the  will.  There  was  nothing  written 
upon  it  in  our  presence  but  the  signatures  of  us  three.  So 
soon  as  it  was  signed,  Mr.  Charters  took  possession  of  it.  I 
do  not  recollect  noticing  whether  there  was  any  seal  to  the 
will ;  if  there  was,  it  was  not  affixed  in  our  presence :"  and 
the  second  witness  does  not  remember  any  seal.  Then  the 
will  is  produced  to  Mrs.  Prince  by  the  Examiner,  and  she 
says:  **  I  am  not  able  positively  to  say  which  of  the  signa- 
tures of  Mr.  Charters  appearing  on  the  will  it  was  that  he 
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wrote  in  our  presence."  Was  it  the  signature  to  the  memo-  Jolt  S2. 
randum  "  This  will  was  re-signed  and  executed  because  the  q^^  ^  Wnik 
two  former  Emersons  was  dead.  T.  Charters ;"  or  the  signa- 
ture opposite  to  the  seal  ?  She  says,  <<  I  presume  that  it 
was  the  signature  appearing  opposite  the  wax  seal ;  but  I 
took  too  little  notice  of  the  paper  at  the  time  he  signed  to 
speak  positively  to  the  particular  signature  then  written  by 
him."  The  other  witness,  Mrs.  Alder,  is  unable  to  carry 
the  case  so  far  as  this ;  she  cannot  recollect,  for  her  m^ory, 
she  says,  is  very  bad,  and  she  defers  to  the  recollection  of 
her  daughter ;  but,  as  far  as  her  recollection  serves  her,  she 
says  Mr.  Charters  signed  last.  Neither  of  the  witnesses 
heard  any  allusion  to,  or  knew  any  thing  of,  the  codicils. 

These  witnesses,  therefore,  at  least,  do  not  prove  the  exe- 
cution of  the  will  on  this  occasion  by  the  deceased,  by  his 
signing  his  name  in  their  presence,  and  their  afterwards 
attesting  it.  True,  he  produced  the  will  to  them,  with  the 
name,  ''Thomas  Charters,"  signed,  in  the  first  instance,  upon 
it  at  the  time,  and  if  that  had  been  the  only  signature  upon 
it  at  that  time,  this  would  have  been  a  sufficient  virtual 
acknowledgment.  But  there  was  at  least  another  signature 
on  the  paper,  and  no  notice  was  given  to  them  as  to  which 
signature  they  were  called  to  witness.  It  was  not  pointed 
out  to  them  at  all.  '*  This  will  was  re-signed  and  executed 
because  the  two  former  Emersons  was  dead.  T.  Charters  :" 
was  that  the  signature  they  were  to  attest?  I  am  of  opinion, 
with  respect  to  the  re-execution  of  184<3,  that  it  is  not  esta- 
blished to  have  been  done  in  conformity  with  the  Statute. 

Then  there  was  another  re-execution  in  August,  1844, 
respecting  which  Mrs.  Prince  deposes  to  this  effect :  <*  He 
brought  the  will  again  into  the  same  room  where  papa  and 
mamma  and  1  were  sitting ;  he  told  us  he  was  sorry  to  trou- 
ble us  again,  but  that  he  had  made  some  alterations  in  his 
will,  and  that  he  hoped  we  would  sign  it  again.  On  this 
occasion  also  we  all  three,  mamma,  myself,  and  Mr.  Charters, 
signed  our  names  to  the  will,  and  in  each  other's  presence, 
and,  as  1  believe,  in  the  same  order  as  before,— that  is,  Mr. 
Charters  being  the  last  of  all  three  to  sign.  There  was  no- 
thing written  in  our  presence,   as  I  believe,  but  our  three 

vox*.  V.  3  8 
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July  22.     several  signatures.     Nothing  further  passed  respecting  the 

OlKve  V  Weak,  ^^^^  '^*'*  what  I  have  mentioned.  Mr.  Charters  again  took 
possiession  of  it,  \^hen  it  was  signed.  He  did  not  on  this 
occasion  either  point  out  or  allude  to  the  two  codicils  on  the 
fourth  side  or  page  of  the  will^  and  I  have  no  means  of 
saying  whether  they  were  then  on  the  will  or  not.**  Tbe 
will  being  again  produced  to  her,  she  deposes:  <<  I  did  not 
take  sufficient  notice  at  the  time  to  be  able  to  say  positively 
which  was  the  signature  of  Mr.  Charters  written  on  thii 
occasion.  I  feel  sure  that  he  signed  but  once,  and  that  he 
was  the  last  of  the  three  who  signed,  and  therefore  I  think 
the  name  *  Thomas  Charters,'  occurring  in  the  words  '  Wit- 
nesses to  the  above  signature  of  me  Thomas  Charters,  this 
5th  day  of  August,  1844,  at  Kentish  Town,'  written  under 
our  signatures,  was  his  signature  on  that  occasion,  though 
my  impression  is  that  he  wrote  only  his  name.  I  remember 
that  there  were  lines,  ready  pencilled,  on  which  we  wrote 
our  signatures,  and  my  impression  is  so  very  strong  that 
Mr.  Charters  signed  but  once,  and  that  after  us,  that  I  can- 
not  think  that  his  signature,  <  Thomas  Charters/  written 
above  our  names  to  the  words  *  I  here  acknowledge  to  have 
altered  the  17th  and  2Srd  lines  of  the  second  page  of  this 
my  last  will,  and  placed  my  initials  each  end,  thus,  T.  C 
was  what  we  saw  him  write  on  this  occasion.  I  have  no 
recollection  that  there  was  any  blotting-paper  applied  to  the 
signatures  after  they  were  written,  and  therefore  I  do  not 
see  how  he  could  have  written  that  signature  last  referred  to 
without  smearing  ours ;  for  I  feel  almost  sure  he  did  not 
sign  until  after  us,  and  I  know  that  there  was  no  interval 
between  the  writing  of  our  several  signatures  ;  we  signed 
one  directly  after  the  other."  And  the  other  witness,  her 
mother,  deposes  to  her  impression  that  Mr.  Charters  signed 
last,  though  her  recollection,  she  says,  is  not  so  correct  as 
her  daughter's. 

Not  sufficient  Is  there  any  thing  to  shew  which  signature  of  the  clc- 
ceased,  made  at  the  time,  the  witnesses  were  called  to 
attest  ?  Then  can  I  say  that  there  was  a  re-execution  in 
August,  1844,  any  more  than  in  October,  1848  ?  The  Court 
could  not  grant  probate  of  the  papers  on  the  evidence  of  the 
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witnesses,  and  I  have  nothing  at  all  on  the  face  of  the  paper      July  82. 
or  otherwise  to  supply  any  deficiency  in  their  recollection  of  oflfw  v  Weak. 
what  took  place.     I  cannot  pronounce  that  there  was  a  due 
re«execution  of  the  will  at  either  of  the  two  dates,  and  that 
renders  it  unnecessary  to  enter  into  the  question  whether 
the  two  codicils,  as  they  are  termed,  form  part  of  the  will, 
and  I  give  no  opinion  upon  that  part  of  the  case.     I  am  of 
opinion  that  the  will  was  not  duly  re-executed  either  in 
October,  1843,  or  August,  1844,  and  therefore  I  pronounce       Codicils 
against  the  validity  of  the  codicils.     But  I  go  farther ;  I  pronounced 
must  pronounce  for  the  will  as  originally  executed,  for  the 
re-execution  is  not  proved.    There  are  alterations  in  the  will, 
and  the  presumption  is  that  they  were  made  af^er  the  execu- 
tion, and,  as  they  are  not  duly  attested,  I  am  of  opinion  that 
I  must  pronounce  for  the  will  as  originally  executed  in  the 
presence  of  the  Emersons,  as  appears  from  the  paper  itself. 
I  pronounce  against  the  codicils  propounded,  and  decree   Probate  of  the 
probate  of  the  will  without  the  alterations  made  in  it  since  J^j-  SecotSl 
the  19th  September,  1840. 

Proctors  :—Fox,  for  the  executor;  W.  Towmsendy  for  the  legatee. 


July  23. 

GoDFRBT  V.  Hughes. — Act  on  PeiUion. — This  was  a  busi-     Where  a  tes- 

ness  of  granting  Administration   (with  will   and   codicils  ***^Jhed**  h*" 

annexed)  de  bon'u  non  of  the  goods  of  the  Most  Honourable  property  to  her 

Barbara  Dowager  Marchioness  of  Donegal,  who  died  in  the  ■?***''»  ^'*  ^' 

year  1829,  having  made  a  will  and  two  codicils,  and,  accord-  death,    in    re- 

inir  to  the  tenour  of  the  will,  appointed  her  sister,  Mary  "nwndeir  to  her 
^    -.n  .  ,  .  ,        .^  1  ^-^  niece  B.,  8uh- 

Godfrey,  spinster,  sole  executrix  and  residuary  legatee  for  jp^t  to  an  tn- 

life :  and  she,  by  her  will,  disposed  of  the  residue  of  her  >^'ty  J^  ^^^^ 

1     «.  «.        t^    ^      n  y  .  .  siiterP,,  •*hut 

estate  and  effects,  after  the  death  of  her  sister,  m  manner  jf  h^r  niece  B. 

following  : — **  At  the  death  of  my  sister  Mary,  I  give  and  should  he  mar- 
bequeath  all  the  property  I  die  possessed  of  in  remainder  to  ^f  y^^^  ^\^f„ 
my  dearest  niece,  Barbara  Godfrey,  subject  to  the  annuity  M.*s  death,** 
of  £150  a  year,  as  before  named,  to  my  sister  Philly ;  but  if  ^^f  i^,*,  death, 
my  niece  Barbara  should  be  married  at  the  time  of  my  sister  tohersiiterP., 
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JuLT  23.  Mary's  death,  I  in  that  case  bequeath  my  property  at  the 
Godfr^  ?.  decease  of  my  sister  Mary  to  my  sister  Philly  for  her  life, 
Hughes.  and  in  remainder  to  the  most  deserving  and  those  who  may 
for  life,  in  re-  want  it  most  amongst  our  nearest  relations."  In  February, 
maindertorelB-  ig3o^  Mary  Godfrey  proved  the  will  and  codicils,  and 
that  the  limita-  for  some  time  intermeddled  in  the  effects  of  the  testatrix, 
tiofi  of  the  be-  and  died  in  1842,  intestate,  leaving  some  part  thereof 
niece  B.,  being  u'>A<^™^'^istered.  Barbara  Godfrey,  during  the  lifetime  of 
a  condition  pre-  Mary  Godfrey,  intermarried  with,  and  is  now  the  wife  of, 
sequent,  was  ^^  ^^^*  ^^^hn  Hughes,  clerk.  The  Act  on  Petition,  oo 
not  in  gene-  behalf  of  Captain  John  Godfrey,  nephew  of  the  Mar- 
marriaffe  and  chi^i^^ss,  having  alleged  these  facts,  submitted  that,  in  con- 
the  niece  B.  sequence  thereof,  the  residue  of  the  effects  of  the  testatrix 
durirJScU^  became,  on  the  death  of  Mary  Godfrey,  vested  in  the  tests- 
time  of  the  sis-  trix's  sister,  Philippa  (in  the  will  called  «*  Philly")  Godfreyi 
n«t  ^o\  iSi!  ^^  ^^"^  '»^«'  *"^  alleged  that,  in  June,  1842,  Letters  of  Ad- 
hi  remainder,  ministration,  with  the  will  and  codicils  annexed,  of  the 
admlnl"  tmSwT  ona^min'Stered  eflPects  of  the  testatrix  were  granted  to  the 
and  to  the  pro-  said  Philippa  Godfrey,  as  the  residuary  legatee  for  life  soh^ 
V^^y*  stituted  in  the  will ;  and  that  Philippa  Godfrey  is  also  dead, 

leaving  some  part  of  the  effects  of  the  testatrix  still  unad- 
ministered ;  it  submitted  that,  according  to  the  true  con- 
struction of  the  will,  the  residue  of  the  estate  and  effects  of 
the  testatrix  is  now  divisible  amongst  her  next  of  kin  ;  and 
alleged  that  Captain  John  Godfrey  was  nephew  of  the  tes- 
tatrix, and  one  of  the  persons  who  would  have  been  entitled 
in  distribution  to  her  personal  estate,  in  case  she  had  died 
intestate,  and  prayed  administration,  with  will  and  codicila 
annexed,  of  her  effects  left  unadministered  to  him.  On 
behalf  of  Mrs.  Barbara  Hughes  (heretofore  Godfrey),  the 
Act  submitted  that,  in  consequence  of  her  marriage  in  the 
lifetime  of  Mary  Godfrey,  the  residue  of  the  testatrix's 
estate,  on  the  death  of  Mary  Godfrey,  did  not  become 
vested  in  the  testatrix's  sister,  Philippa  Godfrey,  but  vested, 
at  the  time  of  the  testatrix's  own  death,  in  Mrs.  Hughes 
(then  Barbara  Godfrey),  subject  to  Mary  Godfrey's  life* 
interest  therein,  as  also  to  the  annuity  of  £150  to  Philippa 
Godfrey  for  life ;  the  limitation  over,  in  the  event  of  Barbara 
Goclfrey  (now  Hughes)  marrying  in  the  lifetime  of  Mary 
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Godfrey,  being  null  and  void  in  law  ;  and  prayed  adrninis-       July  88. 
tration  (with  will  and  codicils  annexed)  de  horns  rum  of  the     Qodfi^  w, 
effects  of  the  testatrix  to  Mrs.  Hughes^  as  the  absolute  resi-       SSighu. 
duary  legatee  substituted  in  the  will. 

Jennevy  Dr.,  for  Captain  Godfrey. — 1  submit  that  the  lirai-  June  25. 
tation  over,  in  the  event  of  Barbara  Godfrey's  marriage,  i»  ^ *«"*"'"• 
not  a  condition  in  restraint  of  marriage,  but  only  a  provision 
made  for  this  lady  until  she  did  marry,  to  continue  for  so 
long  a  time  as  she  remained  single.  It  is  not,  therefore,  a 
condition  in  restraint  of  marriage,  but  as  to  the  time  she  was 
to  enjoy  the  property,  which,  if  unmarried  at  Mary  God^ 
frey's  deaths  she  was  to  possess,  but,  if  she  had  jnarried, 
wa«  to  go  to  Philippa  Godfrey.  In  Motley  v.  Rennoldsoni^ 
decided  by  V.  C.  Wigram,  all  the  antborities  are  men- 
tioned, and  the  V  ice-Chancellor  said  diat  a  gift  until  raor^ 
riage  was  a  good  limitation,  and  differed  from  a  condition 
that  a  party  shall  not  marry.  This  is  simply  a  limitation 
until  marriage.  GUlet  v.  Wray.f  As  to  the  bequest  in 
remainder  **  to  the  most  deserving  and  those  who  may  want 
it  most  amongst  our  nearest  relations,"  it  may  be  said  it 
is  void  for  uncertainty  ;  but  the  Court  of  Chancery  will  not 
so  hold.  I  submit  that  it  should  go  amongst  the  persons 
entitled  under  the  Statute  of  Distributions.  Gower  v, 
Maintvaring.X 

Addanuy  Dr.,  for  Mrs.  Hughes. — The  limitation  over  is  in 
restraint  of  marriage  and  unreasonable,  and  therefore  void. 
This  has  been  held  in  various  cases.  In  Hartley  v.  Rice,^ 
Lord  Ellenborough  said,  <<  On  the  face  of  the  contract,  its 
immediate  tendency  is,  as  far  as  it  goes,  to  discourage  mar- 
riage, and  we  have  no  scale  to  weigh  the  degree  of  effect  it 
would  have  on  the  human  mind;"  and  Grose,  J.,  said, 
*'  Any  contract  in  restraint  of  marriage  is  illegal."  It  is 
argued  that  the  bequest  in  this  case  is  not  a  general  restraint 
of  marriage,  but  '*  until "  marriage.  But  it  is  a  bequest  to 
her  niece  Barbara  during  the  time  she  remained  single,  and 
then  there  is  a  bequest  over.  Is  not  this  a  limitation  in 
general  restraint  of  marriage  ?     "I  give  it  to  yon  during  the 

♦  2  Hare,  570.  t  1  P.  Wms.  884. 

:  2  Vez.  87,  1 10.     .  $  10  Eart,  28. 
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July  2d«     time  you  remain  single,  and  if  you  marry,  I  give  it  to  some- 
Chdfr^  y      body  else."    It  is  a  condition  that,  up  to  the  death  of  Mary, 

sighei.  she  must  remain  single ;  it  is  unreasonable  in  point  of  time. 
As  to  the  second  point,  I  do  not  contend  that  the  bequest  in 
remainder  is  void  for  uncertainty. 

Jenner. — ^The  case  of  Hartley  v.  Rice  was  that  of  a  wa- 
gering contract  that  the  party  would  not  marry  within  six 
years. 
Cur,  ado,  vuU,  Per  Curiam.— This  is  a  question  which,  perhaps,  belongs 
to  another  jurisdiction,  and  I  wish  to  look  at  the  cases  before 
I  decide  it.  It  is  admitted  on  all  sides  that  a  limitatioD  in 
general  restraint  of  marriage  would  be  void;  but  there  nay 
be  caises  in  which  there  is  no  general  restraint ;  and  in  thii 
case  the  testatrix  appears  to  have  been  desirous  of  doing 
what  is  not  a  very  unreasonable  thing  for  her  to  do,  namelj, 
keep  the  property  in  her  own  family,  and  not  let  it  go  to 
another  family.  I  am  provided  with  the  opinion  of  a  very 
learned  gentleman  of  the  Chancery  Bar,  who  considers  the 
question  one  of  some  difficulty ;  he  is  of  opinion  that  the 
condition  is  not  in  restraint  of  marriage.  [Addami^'^-Tbae 
are  two  opinions.]  Yes,  and  that  increases  the  difficulty  in 
this  case.  I  think  there  are  cases  which  go  into  very  nice 
distinctions. 

July  23.  Sir  H.  Jbnner  Fust. — This  question  is  one  which  hss 

ODGMSMT.  undergone  investigation  in  the  Courts  of  Equity,  to  which 
of  late  years  it  has  more  properly  belonged,  and  many  of 
the  cases  have  turned  on  nice  points  of  distinction ;  and  the 
Court  may  find  itself  placed  in  some  degree  of  difficulty, 
considering  how  seldom  it  can  have  questions  of  this  kind 
come  to  be  decided  in  this  Court ;  for  although  it  is  true 
that  the  doctrine  was  originally  borrowed  from  the  Civil 
Law,  yet  it  has  been  considered  that  the  jurisdiction  of  the 
Ecclesiastical  Courts  has  not  been  admitted  to  the  full  extent 
in  Courts  of  Equity. 

All  general  restraints  upon  marriage  are  void  by  the  law 
and  practice  of  Courts  in  this  country,  as  against  the  policy 
of  the  law,  but,  as  I  said,  very  nice  distinctions  have  been 
drawn  as  to  the  circumstances  under  which  the  limitation 
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may  be  considered  good,  and  a  great  part  of  the  discussion      July  S3* 
in  these  cases  has  turned  upon  the  question  whether  the     q^mZ.  ^ 
condition  is  precedent  or  subsequent,  and  different  considera-       Sugket. 
tions  seem  to  apply  to  these  two  states  of  things.   Where  it 
is  subsequent,  it  operates  in  the  nature  of  a  penalty^  as  a 
forfeiture ;  in  the  case  of  a  condition  precedent,  it  must  be 
shewn  that  the  party  is  in  a  situation  to  claim  what  is  con- 
tended for  by  law. 

Now  Mrs.  Barbara  Hughes  is  to  take  the  bequest  of  the 
residue  after  Mary  Godfrey's  death,  subject  to  an  annuity 
of  £150  to  her  sister  Philippa,  but  it  was  not  the  intention 
of  the  deceased  that  she  should  have  this  benefit  if  she  hap- 
pened to  be  married  at  the  time  of  Mary's  death ;  it  was  her 
intention  that  the  bequest  should  then  go  over  in  another 
form.  Now,  is  this  a  condition  precedent  or  subsequent?  I  The  condition 
apprehend  a  condition  precedent^  for  she  never  became  pos-  '*  P'®**"^'"^ 
aessed  of  the  property ;  she  never  enjoyed  any  part  of  the 
property,  nor  did  it  become  vested  in  her  until  she  was  in  a 
situation  to  claim  the  legacy^  namely,  surviving  Mary  God- 
frey, and  being  unmarried  at  the  time ;  and  I  have  already 
stated  that,  in  many  of  these  cases,  there  are  nice  points  of 
distinction  raised  as  to  the  effect  which  limitations  of  this 
kind  will  have. 

One  of  the  most  learned  discussions  on  the  question  arose  Scott  n.Tykr. 
before  Lord  Thurlow,  in  1787,  in  Scolt  v.  Tyler,*  in  which 
a  very  long  and  learned  discussion  took  place  as  to  the  effect 
of  certain  conditions  with  respect  to  a  marriage  of  the 
party.  It  was  argued  by  very  learned  Counsel^ — by  Mr. 
(afterwards  Sir  James)  Mansfield,  Mr.  Alexander,  Mr.  Har- 
dinge,  Mr.  Scott,  and  others,  upon  the  several  points. 
Amongst  other  things,  there  was  a  sum  of  £10,000  given 
to  a  putative  daughter  in  several  events ;  one  moiety  at 
twenty-one,  in  case  she  should  be  then  unmarried;  the 
other  moiety  at  twenty-five,  if  then  unmarried;  but  if 
she  married  before  twenty-one,  with  consent  of  her  mo- 
ther, then  the  whole  to  be  paid  to  her  ;  but  if  she  should 
die  before  twenty-five,  the  £10,000  was^  given  to  the  mo- 

♦  2  Bro.  C.  C.  431. 
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July  2a      ther,  to  whom  there  was  also  a  gift  of  the  residue  generaUj. 

qJ^^  The  daughter  married  under  twenty-one,  without  consent. 
Hvghta,*  It  was  argued  that  this  was  a  condition  in  restraint  of 
marriage,  and  consequently  could  not  be  supported.  It  is 
in  vain  to  go  through  the  arguments,  for  they  are  extremely 
long ;  but  Lord  Thurlow,  in  disposing  of  the  case,  put  it  in 
this  form  (p.  488) :  <^  It  was  not  contended,  on  the  part  of  the 
daughter,  that,  if  the  bequest  had  been  when  at  twentj-om 
or  twenty-five,  in  case  she  was  unmarried^  without  mor^ 
she  could  have  claimed  the  legacy ;  but,  because  the  moths 
was  empowered  to  accelerate  the  gift  by  consent,  it  is  argued 
to  be,  indirectly,  an  illegal  restraint  of  marriage."  If  the 
daughter  married  without  the  consent  of  the  mother,  before 
twenty-one,  it  was  a  forfeiture  of  the  claim  fbr  this  legtcj 
to  be  paid  to  her.  ''  I  am,"  he  says,  *<  of  opinion,  that  the 
daughter,  having  married  at  eighteen,  improvidently,  as  fir 
as  appears,  and  against  the  anxious  consent  of  the  mother, 
never  came  under  the  description  to  which  the  gift  of  tk 
£10,000  South  Sea  Annuities  was  attached ;  it  is,  there&re^ 
void,  and  part  of  the  residue,  and  belongs  to  the  assignees 
of  the  mother."  It  is  not  necessary  to  go  further  into  that 
case ;  but  it  is  clear  it  was  not  argued,  on  behalf  of  the 
daughter,  that,  if  the  bequest  had  been  at  twenty-one  or 
twenty-five,  in  case  she  was  unmarried,  without  more,  that 
would  not  be  a  good  limitation.  It  is  true  there  was  a  parti- 
cular period  fixed  for  the  payment  of  the  legacy, — ^the  sge 
of  twenty-five ;  here  is  no  such  fixed  period ;  it  is  at  the 
death  of  the  sister  Mary,  when  the  legacy  is  to  vest  in  die 
niece,  if  she  continued  unmarried  at  that  time. 

The  case  of  Scott  v.  Tyler  has  been  followed  by  a  vast 
number  of  otlier  cases,  which  are  mentioned  in  one  referred 
to  in  the  Argument, — that  o£  Morleyv,  RennoldsoHf  reported 
in  2  Hare,  570.  I  am  going  to  read  the  case  from  the 
Jurist,*  as  containing  some  of  the  decisions  in  the  cases. 

Morl^  y.  There  was  a  sum  of  money  given  to  the  testator's  daugh- 

ter Margaret,  and  he  directs  the  manner  in  which  the  pro- 
perty was  to  be  managed  for  her.     If  Margaret  should  die 

•'  7  ?ol.  940. 
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without  leaving  any  child  who,  being  a  son^  should  not      Jolt  23. 
attain  twenty-one,  or,  being  a  daughter,  should  not  attain     q^JIL  y. 
that  age,  or  be  married,  then  the  residue  was  bequeathed       mtghea, 
over.     Then  he  afterwards  made  a  codicil  to  that  will,  to  this 
effect:  <<In  consequence  of  the  nervous  debility  under  which 
my  daughter  Margaret  R.  is  labouring  (originally  occasioned 
by  a  fright  at  the  age  of  five  years),  and  considering  that  it 
totally  unfits  her  for  the  control  of  herself,  I  deem  it  advi- 
sable, for  her  better  protection  and  of  the  several  legacies  and 
bequests  to  her  by  my  said  will,  to  direct  that  my  trustees  and 
executors  shall  apply  all  moneys  bequeathed  to  my  said 
daughter  for  her  use  and  benefit  in  such  manner  as  they 
shall  think  fit,  and  the  most  for  her  comfort  and  welfare ; 
and  my  will  and  mind  is,  that,  for  the  reason  aforesaid,  my 
said  daughter  Margaret  shall  not  at  any  time  contract  matri- 
mony ;**  and  he  directed  that,  in  case  of  the  marriage  or 
death  of  his  daughter  Margaret,  his  trustees  and  executors 
should  apply  the  residue  for  the  benefit  of  other  persons. 
The  daughter  intermarried  with  Robert  linkson,  and  a 
question  arose  between  Margaret  Linkson  and  her  husband, 
and  the  parties  interested  under  the  ulterior  trusts'  of  the 
win,  as  to  the  true  construction  of  the  codicil.   The  case 
was  argued  for  the  different  parties,  and  the  authorities 
bearing  on  the  case  were  adduced  in  the  Argument.  The 
Vice-Chancellor,  in  disposing  of  the  case,  stated  that  the 
bill  was  filed  by  some  of  the  executors,  who  were  trustees 
under  the  will,  and  Mr.  and  Mrs.  Linkson  were  defendants, 
Mr.  Linkson  being  one  of  the  trustees  under  the  will,  who 
had  since  married  the  testator's  daughter,  Margaret.    He 
says :  •*  The  trustees  suggest  that,  in  consequence  of  Mar- 
garet's marriage,  a  question  has  arisen,  whether  she  is  enti- 
tled to  the  life-income  of  the  fund,  or  whether  that  life- 
interest  has  not  become  forfeited,  and  gone  over  to  the  lega- 
tees after  her  marriage.     An  answer  has  been  put  in  by  Mr. 
Linkson  and  Margaret  his  wife,  in  which  they  state  that 
although  Margaret  had  suffered  some  time  from  nervous 
debility,  yet  that  she  has  perfectly  recovered  her  health, 
and  is  equal  to  the  control  of  herself,  and  insists  that  this 
codicil  is  to  be  considered  as  merely  in  ierrorem,  and  as  void 
VOL.  v.  3  T 
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July  23.  by  the  law,  as  a  general  restraint  of  marriage."  It  was  hdd 
Q^Z^        by  the  Vice-Chancellor  that  it  was  a  void  condition ;  that  it 

Sugliet.  was  a  '*  conditional  gift  in  restraint  of  marriage,  by  which 
a  party  sought  to  cut  down  an  interest,  which  interest  be 
had  given  by  will,  and  which  was  to  take  effect  under  the 
will."  The  history  of  the  law  on  the  point  he  thus  slated: 
''The  rule  of  the  civil  law  was  referred  to  in  the  Argument, 
that  all  restraints  of  marriage  are  void.  Whether  it  was  a 
condition  precedent  or  subsequent,  whether  a  general  re- 
straint or  a  particular  restraint,  they  all  appear  to  have  been 
declared  void.  In  the  English  law,  as  it  is  to  be  collected 
from  Lord  Thurlow's  opinion,  in  ScoU  v.  Tyler,**  the  caae 
to  which  I  have  referred,  and  which  is  reported  more  fdlly 
in  2  Dickens,  712,  "  the  rule  has  not  been  followed  in  that 
respect.  A  marked  distinction  is  taken  between  a  conditioD 
precedent  and  a  condition  subsequent,  and  a  marked  distinc* 
tion  also  as  to  whether  it  is  a  particular  restraint  (a  partial 
and  reasonable  restraint),  or  whether  it  is  a  general  restraint; 
and  this  point  is  also  made  to  depend  upon  the  questioo 
whether  there  is  a  gift  over,  or  no  gill  over.  I  think  there  is 
a  case,  of  StackpoU  v.  Beaumont,*  which  is  referred  to  in 
Mr.  Jarman's  Treatise,t  in  which  Lord  Loughboroagh 
appears  to  have  said,  '  that  the  state  of  the  authorities  wai 
such,  that  any  judge  might  decide  in  any  case  in  any  way 
he  liked,  as  the  decisions  were  as  various  almost  as  the  sub- 
jects of  them.'*'  That  certainly  does  render  the  case  more 
easy  for  this  Court.  "  There  are  some  points,  however,"  he 
proceeds,  "which  seem  quite  clearly  settled,  according  to 
the  law  as  administered  in  Courts  of  Justice  in  this  country. 
One  is  that,  if  the  restraint  is  a  general  restraint,  and  the 
condition  is  subsequent,  then  the  condition  is  altogether 
void)  and  the  party  retains  the  interest  given  to  him,  inde- 
pendently of  the  condition :  that  is,  the  law  supposes  a  gift 
of  a  certain  duration,  and  any  attempt  to  abridge  it  by  con- 
dition in  restraint  of  marriage  is  discouraged  by  law."  That 
is,  if  he  gives  an  interest  in  a  sum  of  money,  residue,  or 
whatever  it  may  be,  and  the  parties  be  in  possession  of  it, 

•  3  Ves.  89.  t  Vol.  I.  p.  837. 
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then  the  legacy  becomes  absolute,  and  the  condition  is  void,  Jolt  23. 
being  a  condition  subsequent.  He  goes  on :  « Until  the  q^m^  y. 
Argument  of  this  case^  I  had  certainly  understood  that  this  jSighe$. 
distinction  was  taken  in  the  Courts  of  this  country^  that  if 
the  property  is  limited  to  a  person  until  she  marries,  and 
when  she  marries  then  over^  that  limitation  was  good*** 
Why,  then,  if  a  property  may  be  given  to  a  person  with  a 
limitation  until  her  marriage,  and  then  over^  where  is  the 
difference  between  this  and  giving  a  legacy  at  a  certain  time, 
provided  she  is  unmarried  ?  I  cannot  see  any  distinction  in 
substance  between  the  two  cases.  Suppose  it  had  been  a 
bequest  by  a  person  having  three  nieces,  and  all  these  nieces, 
at  the  time  of  making  the  will,  were  single,  and  suppose  she 
was  to  say,  "  I  give  to  my  eldest  niece  unmarried  at  the  time 
of  my  death  :*'  would  that  be  an  invalid  condition  ?  Cer- 
tainly not,  if  Mr.  Vice-Chancellor  Wigram  is  justified  in 
what  he  says,  that  **  if  property  is  limited  to  a  person  until 
she  marries,  and  when  she  marries  then  over,  that  limitation 
is  good."  He  says  :  « It  is  very  difficult  to  understand  how 
it  could  be  otherwise,  because,  in  that  case,  there  is  nothing 
to  give  an  interest  beyond  the  marriage.*'  There  is  nothing, 
in  this  case,  but  that  she  should  succeed  Mary,  and  be  un- 
married at  the  time — "  If  you  suppose  the  case  of  a  gift  of 
a  larger  interest^  and  that  interest  sought  to  be  abridged  by 
a  condition,  you  may  strike  out  the  condition  and  leave  the 
lairger  gift  in  operation.^  That  is  in  the  particular  case  of 
MofUtj  V.  Rennvidsonf  which  he  was  then  deciding  :  if  you 
give  the  daughter  a  greater  legacy,  to  be  piud  under  certain 
circumstances,  and  then  attempt  to  abridge  and  qualify  it, 
by  directing  that  she  shall  forfeit  it  if  she  marry,  then  the 
limitation  would  be  a  condition  subsequent,  not  precedent, 
and  that  condition  would  be  void,  and  the  bequest  would  he  * 
absolute ;  «<  but,"  he  says,  "  if  you  give  it  until  marriage, 
there  is  nothing  to  carry  the  gift  beyond  that  point.  Upon 
looking  into  the  authorities,  I  find  no  reason  to  found  my 
judgment  upon  the  supposition  that  a  gid  until  marriage, 
and  when  the  party  marries,  over,  is  not  a  valid  limitation 
according  to  the  law  of  this  country.  In  the  case  of  a 
widow,  there  is  no  question  about  it.    It  was  decided  in 


5CIB  PE£B06ATIV£  COUBT.  [Tmiv.t. 

JuLT  23b  Jordan  v.  HMham,*  that  a  condition  that  a  widow  shall 
Godfrmi  y      °^^  marry  is  good,  and  an  annuity  given  during  widowhood 

Sighn,  is  also  good.  Barton  v.  BarUm.\  My  only  doubt  arose 
from  Scoit  v.  Tyler^  in  which  Lord  Thurlow  observed  upon 
the  state  of  the  law  and  upon  the  civil  law^  and  made  use  of 
this  expression :  *  An  injunction  to  a  widow  to  keep  in  a  slate 
of  widowhood  is  a  lawful  condition.'  But  that  was  a  peca- 
liar  case^  a  case  standing  by  itself;  but  in*  speaking  of  the 
civil  law,  he  says^  that,  according  to  Godolphin,  *  The  use 
of  a  thing  may  be  given  during  celibacy,  for  the  purpose  of 
intermediate  maintenance  will  not  be  interpreted  maliciously 
to  a  charge  of  restraining  marriage ;'  therefore  affirming  tl^ 
general  doctrine,  that  a  gift  until  marriage  would  be  pe^ 
fectly  good.  On  referring  to  the  case  of  Lofv  v.  Pi(ers,t  I  find 
that  Lord  Chief  Justice  Wilmot  there  goes  through  the  caaei 
upon  the  subject,  and  most  distinctly  shews  that,  according 
to  his  apprehension  of  the  law,  a  gifb  until  marriage  is  pcr> 
fectly  good,  and  the  limitation  over  is  perfectly  good.  He 
notices  the  case  of  college  fellowshipsi  of  customs  of  ma- 
nors, of  limitation  of  estates  during  celibacyi  and  the  express 
distinction  between  limitations  and  conditions,  and  here* 
marks,  that  that  distinction  is  recognized  and  established, 
and  that  the  common  law  allows  it.  However,  I  do  not  found 
my  judgment  upon  that.  I  may  refer  to  the  cases,  and 
amongst  them  to  the  later  case  o£Bird  v.  Hunsdon,^  to  which 
I  was  referred,  and  Marples  v.  BainbridgefW  as  affirming 
the  same  proposition.  In  those  cases,  all  the  reasons  the 
Court  referred  to  were  quite  superfluous,  if  a  limitation 
during  celibacy  is  not  good.  The  Court  took  what  I  may 
call  the  short  course,  when  they  said  the  restraint  was  not 
good.  I  wish  to  exclude  the  supposition,  that  I  intend  to 
proceed  upon  that  ground."  Then  he  proceeds  to  the  next 
question,  namely,  whether  the  codicil,  in  its  true  intent, 
was  to  be  considered  as  confirming  the  gifU  of  the  will,  and 
then  seeking  to  determine  them  by  marriage ;  or  whether  it 

*  Amh.  209.  t  2  Vera.  806. 

t  Wilmot't  Ca.  370.  §  2  Swans.  343. 

11  1  Madd.  590. 
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was  not  a  complete  substitution  of  new  bequests,  ainountisg>      Jolt  83. 
in  fact,  to  a  limitation  during  celibacy.  OiMw  ▼ 

That  seems  to  be  the  latest  case  on  any  of  those  pmnts  B^hm* 
which  bear  strongly  upon  the  present  The  deceased  here 
gives  the  property  in  remainder  to  her  sister  Mary  for  life, 
and  then  to  her  dearest  niece  Barbara ;  <'  but,  if  my  niece  ApplicatioD 
Barbara  should  be  married  at  the  time  of  my  sister's  death,  ^fj^^^  "^ 
I  in  that  case  bequeath  my  property  "  so  and  so.  Here  is, 
then,  a  bequest  to  her,  afler  the  death  of  Mary,  under  oertaia 
drcumstapces,  if  the  party  remain  unmarried.  This  is  a  con- 
dition precedent,  not  subsequent;  not  forfeiture^  but  a  con- 
dition that  must  b^  performed  before  the  party  can  become 
entitled  to  the  benefit;  therefore  it  is  a  condition  precedent, 
which  is  subject  to  different  considerations  from  those  that 
apply  to  a  condition  subsequent.  Is  there  any  thing  unna- 
tural in  this,  that  Barbara,  continuing  unmarried,  should 
have  the  residue  of  the  property ;  but  that,  if  she  married 
before  receiving  payment,  then  the  deceased  should  wish  to 
keep  the  benefit  among  her  own  relations  ?  On  the  con« 
trary,  it  appears  to  me  reasonable.  It  is  not  a  general  re- 
straint of  marriage;  she  is  to  be  in  these  circumstances  be- 
fore she  is  entitled  to  this  property.  It  is  not  a  forfeiture 
in  case  of  marriage  after  the  property  had  been  vested*  May 
not  this  be  according  to  the  law  as  understood  in  the  Court 
of  Chancery  ?  I  can  only  collect  that  law  from  those  cases 
to  which  I  have  referred,  and  the  judgment  of  Sir  James 
Wigram,  in  which  he  holds  that  a  gift  until  marriage  may 
be  good,  and  a  limitation  over,  in  such  case,  perfectly 
good  ;  and  that  the  party  to  whom  it  is  limited  over  will  be 
entitled  to  the  benefit  of  it,  there  not  being,  in  such  case,  a 
general  restraint  of  marriage. 

This  doctrine  was  acted  upon  in  the  present  case,  in  the 
first  instance ;  because,  after  die  death  of  Mary,  Mrs.  Hughes 
being  married,  administration  was  granted  to  Philippa  God- 
frey. She,  I  apprehend*  must  have  taken  the  administra- 
tion, with  the  will  and  codicil  annexed*  of  the  unadminis- 
tered  goods,  as  the  residuary  legatee  for  life;  that  must 
have  beea  the  form  in  which  it  was  granted  ta  her,  for  that 
is  the  only  form  in  which  she  could  be  entitled  to  it.    It  is 
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J6lt  2S.      very  true  that  this  passed  according  to  the  view  taken  of  it 
Q^IZL  y     in  die  Registry  ;  but  still,  unless  I  was  satisfied  that  this 
HughM, '     grant  was  an  improper  grant,  I  should  be  unwilling  to  over- 
throw it ;  I  should  be  unwilling  to  disturb  an  act  of  that 
description,  unless  I  was  satisfied  that  the  party  to  whom  it 
was  granted  was  not  entitled  to  it  in  the  character  in  whidi 
she  took  it.     I  am  not  satisfied  of  that ;  my  strong  impres- 
sion is  the  other  way.     I  look  upon  this  case  to  be  in  the 
same  situation  as  if  this  had  been  a  bequest  to  a  party  until 
she  married,  and  then  limited  over  to  other  parties  ;  and 
The  limita-  such  a  limitation  over  would,  according  to  the  case  I  have 
tion  good.         referred  to,  be  a  good  and  valid  limitation,  under  these  ciN 
cumstances. 

Therefore,  I  am  of  opinion  that  Mr.  John  Godfrey  is  en- 
titled to  administration  as  one  of  the  parties  in  distribution. 
There  is  no  question  raised  as  to  the  qualification  respecUng 
the  persons  in  remainder,  who  are  to  be  the  poorest  and  most 
deserving ;  no  question  arises  upon  that ;  it  is  a  simple  ques- 
tion whether  Mrs.  Hughes  is  entitled  to  the  property  as 
residuary  legatee,  on  the  death  of  Mary,  or  whether  the 
next  of  kin  are  entitled  to  the  property,  and  therefore  to 
the  grant.  Mr.  Godfrey  is  as  nearly  related  to  the  testatrix 
as  Barbara  is ;  he  prays  administration  to  be  granted  to 
Administra-  him,  and  I  am  of  opinion  so  to  decree.  I  decree  adminis- 
of*ki^'***"*^'  tration  to  Mr.  John  Godfrey  as  nephew  and  one  of  the  next 
of  kin  of  the  deceased,  and,  as  such,  one  of  the  parties  enti- 
tled in  distribution. 

Proctors:— ./emter,  for  the  uext  of  kin;  JeBicoe,  for  the  asserted 
residuary  legatee. 


Cav.Dmf.  August  S. 

A  letter,  sign.  In  the  Goods  op  Alexander  Hally,  dec — Motion, 
<rea8€d,butnot  ^"P^'^^""'^**®  deceased  died  at  Madeira,  24th  January, 
attested,  con.  1847,  a  widower,  leaving  a  son ;  his  personal  property 
menutfy  direcl  amounting  to  £2,000.  Probate  was  sought  of  two  papers  in 
tionstotheper.  the  deceased's  handwriting.  One  (A)  was  in  the  form  of  a 
J^^*^2^^" letter,  dated  "Madeira,  9th  September,   1842,"  and  ad- 
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dressed  at  the  beginning  <<  William  Grant  and   Edward       Auo.  & 

Lewis^    Esqrs./*   and  it   commenced  thus :    "  Dear  Sirs,    HtET'dic 

Although  at  present  in  sound  mind  and  apparently  good 

health,  yet  the  recent  irreparable  loss  I  have  met  with,  by  t^*^  ^reguliSjr 

the  death  of  my  adored  wife,  is  so  preying  on  my  spirits,  executed      by 

that  it  is  probable  that  I  may  not  be  long  in  this  wicked  t^JJ^  i^emnff 

world.     Should  you  survive  me,"  and  he  then  goes  on  to  to   '*  the  eze- 

beg  them  to  take  the  administration  of  his  affairs,  and  to  ^^^   in  ^  his 

**  liquidate,'*  with  the  advice  and  consent  of  his  son  and  wilU**  being  the 

heir  (then  a  minor),  his  property  to  the  best  advantage.    He  JJJ^*^  ^n"the 

.then  directs  what  he  desires  to  be  done  in  regard  to  his  pro-  letter,  this  for. 

perty,  and  the  letter  concludes  "  Yours  most  truly,  Alexr.  P®*".  pap^  not 

bftYinir      been 
Hally."     The  paper  is  indorsed  "To  William  Grant  and  produced  to  the 

Edward  Lewis,  Esqrs.     Only  to  be  opened  in  the  event  of  ^'°«"?*»  "">' 

,      ,        .    XT  7i    ft     mi  .  .  annexed  to  the 

my  death.     A.  Hally.      This  paper  was  not  m  any  way  latter  (though 

attested.  bothwerefound 

The  other  paper  (B),  dated  the  day  preceding  his  death,  q^Jq  the  de- 
was  to  the  following  eflTect :—  ceaaed's   repo- 

sitonet)  —  ad- 

In  addition  to  Mr.  William  Grant  and  Mr.  Edward  Lewis,  no-  JJJiu^d codicil 
minated  in  roy  will  as  my  executors,  I  hereby  nominate  and  appoint,  of  the  deceased, 
as  joint  executor  with  them,  Mr.  Alfred  Wilkinson,  merchant  in 
this  island  of  Madeira.  Signed  by  me  this  23rd  January,  1847, 
before  these  witnesses,  Robert  Innes,  merchant,  and  Dugald 
McKellar,  physician,  both  residing  in  this  city  of  Funchal,  island 
of  Madeira. 

A.  Hally. 

Rich.  Innes,  witness.       *  X 

D.  McKellar,  witness. 

The  affidavit  of  the  subscribed  witnesses  proved  the  due 
execution  of  the  last  paper  (B) ;  that  both  the  papers  were 
found  together  in  an  iron  safe  at  the  ofl^ce  of  the  deceased, 
sealed  up,  and  were  opened  by  her  Majesty's  Consul  at 
Madeira ;  and  that  no  other  testamentary  paper  could  be 
found  amongst  the  deceased's  papers. 

Haggardf  Dr.,  moved  for  administration  with  both  papers  Motiok. 
(A  and  B),  as  together  containing  the  will  of  the  deceased^ 
to  the  son,  the  executors  having  renounced.    The  paper  (B) 
is  duly  executed,  and  there  is  a  sufficient  reference  therein 
to  the  other  paper  (A)  to  identify  it.    The  testator  mentions 
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Aug.  a       the  persons  whom  he  had  nominated  executors  in  the  former 
jr^T  j^    paper^ — ^though  not  expressly  so  nominated,  thej  must  be 
taken  to  be  executors  of  his  will, — and  he  joins  another 
person  with  them. 

Dicftu*  Sir  H.  Jennbr  Fust. — ^The  difficulty  is,  that  the  paper 

(A)  was  not  produced  to  the  witnesses  who  subscribed  the 
paper  (B).  The  question  simply  is^  whether  the  codicil 
executed  the  day  before  the  deceased's  death  is  sufficient  to 
convert  the  latter  into  a  regularly  executed  will.  It  is  not  i 
question  of  incorporation.  Now  the  intention  of  the  de- 
ceased is  perfectly  clear,  and  I  think,  under  the  circum- 
stances,  I  may  hold  these  papers  to  be  the  will  and  codicil 
of  the  deceased,  the  will  not  having  been  attested  (bemg 
only  signed),  and  the  codicil  being  regularly  attested,  and 
referring  to  the  other  paper  as  his  will — there  is  no  other 
paper  which  it  can  refer  to; — and,  the  executors  having 
Admlnistrt-  renounced,  I  decree  administration  to  the  son.  The  papen 
ecrecu.     ^^^^  ^^^  annexed  together  at  the  time. 

Afoofv,  Proctor. 


A  paper,  in*  Ik  the  Goods  of  Prisoilla  Langhorh»  Widow, 
te?teSx*tot2»»c.  — Mo<i<m,  ex^paHe^The  deceased  died  9th  Jane, 
a  codicil  to  ber  1847,  having  duly  executed  her  will,  dated  20th  September, 
■CTibed'by  the  ^^^  (appointing  two  executors),  and  two  codicils,  dated 
writer,  through  respectively  2nd  May,  1842,  and  8th  June,  1847.  The  latter 
Smu'^'^m'**  her  P^P®*"  ^*'  executed  under  the  following  circumstancef. 
"  last  will  and  The  deceased  having  expressed  to  T.  P.,  yeoman,  a  wish  to 
SlltoJd  to  real  ^^^  ^^'  ^^^^  *"^  orchard  (freehold)  to  Mary  D.,  wife  of 
property,  not  George  D.,  without  stating  whether  she  desired  to  make  a 
Teviouf  irSx  ^'^^  ®'  codicil,  he  thereupon  wrote  the  paper,  beginning 
and  codicil,  nor ''  This  is  to  certify  my  last  will  and  testament,*'  and  dis- 

appointingeze- paging  of  that  property,  which  paper  he  read  over  to  the 

cutors,  nor  dis-  *,        ^_       i,^.  ,  ,.. 

posing  of  the  deceased,  who  approved  of  it,  and  executed  it  in  the  pre- 

Sd'^tt^d^'T"    *®°^®  °^  ^™  (*^®  writer)  and  another  person,  both  present 

probate  as  a    At  the  same  time,  who  subscribed  the  paper  as  witnesses. 

codicil  The  paper  so  executed  T.  P.  took  to  his  own  residence  for 

security,  and  (as  he  deposed),  on  considering  the  paper  the 
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day  after  the  execution^  he  was  led  to  believe  that  he  had  com*  Aug.  3. 
mitted  an  error  by  omitting  the  words  "  that  this  is/*  after  j^^I^^  ^^ 
**  certify,*'  and  he  thereupon,  at  his  residence,  inserted  the 
aforesaid  words,  *'  that  this  is,**  without  the  instructions  or 
knowledge  of  the  deceased.  The  paper  consequently  now 
read :  <*  This  is  to  certify  Ihat  this  is  my  last  will  and  testa- 
ment,**—the  words  "that  this  is**  being  interlined.  The 
paper  contained  no  clause  o£  revocation,  no  appointment  of 
executors,  and  no  disposition  of  property  beyond  that  of  the 
freehold  house  and  orchard. 

AddamSy  Dr.,  moved  for  probate  of  the  papers  as  the  will  MonoK. 
and  two  codicils  of  the  deceased.     The  paper  was  misde* 
scribed  through  error;  the  deceased  had  no  intention  to 
revoke  her  will  and  first  codicil;  the  words,  incautiously 
inserted  by  T.  P.,  after  execution,  are  of  no  effect. 

Sir  H.  Jbnnbr  Fust.— The  paper  relates  to  freehold  Dxcrss. 
property  only.  I  think  this  was  only  a  misdescription  by 
the  party  who  wrote  the  will.  There  is  no  revocation  of  the 
previous  papers,  and  no  re-disposition  of  the  personal  pro- 
perty. There  was  a  case,*  the  other  day,  where  the  testa* 
tor  referred  in  a  codicil  to  one  will  instead  of  another.  It  is 
very  different  where  the  disposition  is  of  the  whole  property, 
real  and  personal ;  but  here  only,  real  property  is  disposed 
of.  The  question  is,  whether  the  paper  of  the  8th  June, 
1847,  is  to  operate  as  a  revocation  of  the  will  and  the  other 
codicil,  the  only  ground  being  the  words  in  the  paper, 
"  This  is  to  certify,  my  last  will  and  testament.**  I  think 
it  is  clear  that  thfs  was  a  misdescription  oi  the  paper  by  the 
writer,  who  did  not  know  of  the  will  and  former  codicil,  and 
who,  it  appears,  added  the  words  "  that  this  is  *'  afler  the 
execution.  These  words  must  be  omitted  from  the  probate*       Motion 

Motion  granted.  ^""^^ 

Tohtft  Proctor. 

In  the  Goods  op  thb  Rev.  William  Hale,  dec—     Where  pro- 
Moiiofiy  ex'parle. — In   this   case,    which   has  been  several  ^®  ^*  ^jJJ 

*  Payne  7.  Trappu,  ante,  p.  478. 

vol.v.  Su 
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Aug.  a  times  before  the  Court,  the  testator,  who  died  in  1846,  hid 
Hale  dee,  ^^cp^rated  from  his  wife  Elizabeth^  in  1802^  and  in  18S7, 
.  without  knowing  whether  she  was  living  or  dead,  contracted 

univeraal  lega-  &  dejado  marriage  with  Elizabeth  B.,  he  being  described  as 
tee  and  sole  a  bachelor  and  she  as  a  spinster.  In  1843,  he  had  a  will 
false  lepresen-  prepared,  intending  thereby  to  leave  all  his  property  to  this 
tation  that  she  person,  but  fearing  that,  if  she  were  described  aa  his  wift» 
whereuT^^'she  ^^^  ^^^^  ^^^^  (bearing  the  same  name  of  Elizabeth)  might 
had  a  hus- claim  the  property,  he  caused  her  to  be  described  in  the 
Court  ^refused  ^^^^»  ^7  ^^®  name  E.  B.,  as  his  •♦housekeeper,"  appointing 
to  alter  the  pro-  her  universal  legatee  and  sole  executrix.  In  Midiaelnuu 
tbe^conaent^of  'r®""  ^**^>  *  Motion  was  made*  for  probate  to  be  granted  to 
the  husband,  her  under  the  name  and  description  of  '^  Elizabeth  Hale,  the 
not  \m^r^'  widow  and  relict  of  the  deceased,  formerly  E.  B.,  spinster ;" 
queathed  to  the  because^  if  she  took  the  grant  as  E.  B.,  in  the  character  of 
rate  nse^of^tbe  ®*^"^''^*>  ®^®  would  repudiate  her  marriage^  which  wm 
legatee.  probably  good,  and  be  liable  to  ten  per  cent,  legacy  do^. 

The  Court,  however,  having  no  evidence  that  the  first  wife 
was  dead  (of  which  fact  the  testator,  at  the  date  of  the  will, 
was  doubtful),  refused  the  Motion.  Very  special  advertise- 
ments were  then  published,  but  no  intelligence  could  be 
gained  respecting  the  existence  or  death  of  the  first  wife, 
and  in  Hilary  Term  the  Motion  was  renewed  ;t  but  wasstiO 
rejected,  and  probate  was  taken  by  her  under  the  name  of 
E.  B.,  spinster,  in  the  character  of  sole  executrix.  It  now 
appeared  that  her  spinster  name  was  really  Lloyd  ;  that  she 
was  married  prior  to  her  contract  of  marriage  with  Mr. 
Hale,  E.  B.  being  her  married  name,  and  that  her  husband, 
S.  C*  B.,  who  was  living  at  the  time  of  her  pretended  mar- 
riage with  the  testator,  still  surrived. 
Motion.  AddamSy  Dr.,  now  moved  the  Court  to  decree  the  probate 

to  be  altered,  by  striking  out  the  word  *'  spinster/'  and  in' 
serting  the  words  "  wife  of  S.  C.  B." 

Decrss  Sir  H.  Jenner  Fust.— It  is  clear  that  the  misdescrip- 

tion has  not  been  through  error,  but  that  there  has  been  a 
fraudulent  description  of  this  person  throughout.    As  a  mar- 


*  Ante,  p.  258.  f  AnU,  p.  259. 
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ried  woman,  she  contracts  a  marriage  with  Mr.  Hale,  de-  Aua.  3. 
scribing  herself,  under  her  married  name,  as  a  spinster,  and  wlulkc, 
knowing  that  she  was  the  wife  of  another  person ;  she  takes 
probate  of  the  will  as  a  spinster,  afler  endeavouring  to  ob- 
tain it  in  the  character  of  the  widow  of  Mr.  Hale»  and  now 
the  Court  is  called  upon  to  decree  the  probate  to  be  altered, 
and  to  grant  it  to  her  as  the  wife  of  S.  C.  B.  I  want  to  know 
whether  S.  C.  B.,  the  husband,  knows  any  thing  of  the  mat^ 
ter,  and  whether  he  is  willing  that  his  wife  should  take  pro» 
bate.  The  property  is  not  given  to  her  sole  and  separate 
use.  I  shall  not  decree  probate  to  her  without  the  content 
of  her  husband,  and  I  should  be  glad  to  know  why  the  name 
of  the  husband  has  been  concealed  from  the  Court,  and  why 
this  woman  should  come  to  the  Court  and  ask  for  probate 
as  a  spinster.  [Addams. — The  husband  is  aware  of  this 
application.]  It  may  be  so.  I  shall  not  direct  the  probate 
to  be  altered  at  present.  A  fraud  has  been  practised  upon  Motion  r 
the  Court.     I  shall  reject  the  Motion.  J^^®^* 

PownaS,  Proctor. 


It*  THB  Goods  of  Abraham  Satbr,  obc. — Motion,  ex-     Where  a  will 
pari€.^Tke  testator  died  in  June,  1847.     On  the  gist  May,  Sjjfo^p,-^^ 
he  requested  J.  S.  S.  to  prepare  a  will  for  him,  who  there-  form,     misun- 
opon  obtained  a  printed  form,  for  the  bequest  of  personal  pro-  ^  riter^ho  in- 
perty  in  trust,  and,  afler  filling  up  the  testator's  name  at  the  terted  the  dis- 
commencement,  and  the  name  of  L.  S.  and  his  own,  as  the  P?"*'*^?     ^^ 
persons  to  whom  the  property  was  to  be  bequeathed  m  trust,  elusion  of  the 
not  being  acquainted  with  the  mode  of  making  a  will,  he  will,  Bccording 
then   struck  through  that  part  of  the  form  which  began  ed   form,— the 
*«  upon  trust  to  pay,"  &c.,  on  tlie  first  aide  (where  the  dis-  ^urtidmitted 
positive  part  of  the  will  ahould  have  been  written),  and, 
afler  inserting  the  names  of  L.  S.  and  himself  in  the  blank 
on  the  second  side,  as  executors,  and  the  date  in  the  con- 
cluding paragraph  (not  filling  up  the  blanks  in  the  printed 
attestation-clause,  but  adding  the  word  "  witness "  at  the 
bottom  of  it),  he  asked  the  deceased  to  whom  he  wished  to 
leave  his  property,  and  from  his  dictation,  wrote  the  follow • 
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Aug.  a       ing  words  on  the  third  side,  the  form  conduding  on  the 


Sa^er.d^     second  «de:  — 


Motion. 


To  pay  to  Mr.  B.'s  children  £b,  that  is,  £\  to  each ;  to  my 
hrother  E.  S.,  the  half  of  my  property,  and  the  remainder  half  to 
he  equally  dived  [sic]  hetween  my  hrother  J.  S.,  Mary  S.,  tod 
LahanS. 

This  was  signed  by  the  deceased,  and  attested  by  two 
witnesses,  the  date,  **May  21,  1847,"  being  inserted  be- 
tween their  names.  An  asterisk  appears  on  the  first  side, 
where  the  erasure  begins ;  but  there  is  no  corresponding 
mark  or  reference  on  the  second  side. 

The  property  was  under  £200. 

Addams,  Dr.,  moved  for  probate  to  the  executors,  L.  S. 
and  J.  S.  S.  The  difficulty  has  arisen  from  the  use  of  i 
printed  form :  still,  it  is  submitted,  there  is  a  good  executioD 
of  the  will. 


Dicass.  Sir  H.  Jenner  Fust. — This  is  one  of  those  unfortunate 

cases  in  which  parties  are  misled  by  writing  a  will  on  a 
printed  form.  However,  in  this  case  I  think  we  may  get  out 
of  the  difficulty  better  than  in  other  similar  cases.  The  form 
begins  <<  This  is  the  last  will  and  testament  of  me,"  &c. ; 
then  it  directs  the  payment  of  debts,  &c.  by  his  <<  executors 
hereinafter  named  ;'*  it  then  bequeaths  all  his  estate  and 
effects  to  the  two  persons  who  were  to  be  trustees,  directing 
them  to  collect  and  convert  into  money  all  his  real  and  per- 
sonal estate,  **  upon  trust  to  pay,' — and  then  are  blanks  to 
be  filled  up  ;  but  all  this  part,  beginning  «  upon  trust,"  is 
struck  out,  and  there  is  in  the  left-hand  margin  an  asterisk 
by  way  of  reference  to  something  appearing  elsewhe«*e.  It 
then  goes  on  to  nominate  and  appoint  executors,  the  blank 
being  filled  up  with  the  names  of  the  two  persons  before 
mentioned  ;  and  it  concludes,  '^  In  witness  whereof,  I,  the 
said  A.  S.,  have  to  this  my  last  will  and  testament  set  my 
hand  the  21st  May,  1847."  That  would  be  the  conclusion 
of  the  will ;  and  then  follows  the  attestation«clause,  but  the 
blanks  in  it  are  not  filled  up.  On  the  next,  or  third  side,  is 
a  disposition  of  the  property,  signed  by  the  testator  and 
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attested  by  two  witnesses.    Now  the  first  question  is,  where      Auo.  3. 
does  the  will  end?     On  the  second  side  or  the  third?     If     SaveTdee 
the  second  side  is  not  to  form  part  of  the  will,  then  a  diffi- 
culty would  arise  as  to  the  appointment  of  the  executors. 
iJddams. — That  is  immaterial.]      Then  let  administration      Admioistm- 
with  will  annexed  pass  of  all  the  first  side  of  the  will  down  Qf^SiewUI  ^^'^ 
to  the  mark  of  reference,  excluding  all  that  follows  on  the 
printed  form  after  the  mark  of  reference^  and  including 
what  is  on  the  third  side.     The  persons  named  in  the  first 
part  of  the  will  are  not  executors  according  to  the  tenour ; 
administration  with  will  annexed  must,  therefore,  be  taken 
by  the  brothers,  as  residuary  legatees  in  trust. 

Rothiry,  Proctor. 


WiNTLE  AND  DoWDINO  V.  FORD   AND    OtHBRS. —  CaUSC.       A    Will    and 

This  was  a  business  of  citing  the  parties  interested  in   a  p^JJ^ed  by'^ 

pretended  will,  with  a  codicil,  of  Mr.  William  Slack  (both  party,  at  exe- 

papers  bearing  date  the  30th  June,  1845),  to  propound  the  ^^^^""^  ^''J^ 

same.    None  of  the  parties  appeared  but  Stephen  Ford,  gatee,     taking 

named  one  of  the  executors  Jind  a  joint  residuary  legatee,  and  *  ^^^^  *°^^" 

the  proceedings  went  on  against  the  other  parties  in  pcenam.  will,  suing  m 

The  will  is  to  the  following  effect :—  '  /^^    paupt^ 

^  ru,  pronounced 

This  it  the  last  Will  and  Testament  of  me,  William  Slack,  of  the  cSJi,^^^  of 
Parish  of  Bathwick,  Bath,  Esqmre.    In  the  first  place,  I  direct  my  the  transaction 
debts,  funeral  and  testamentary  expences,  to  be  paid  by  my  Exe-  "hewing  fraud 
cutors  herein-after  named.    And  whereas  I  am  desirous  of  render-  ^   conspiracy, 
ing  some  benefit  to  the  CStys  of  Bath  and  Bristol,  where  I  have 
resided  nearley  all  my  life,  and  having  no  near  Relatives,  and  none 
whom  I  know  or  acknowledge  as  such,  I  have  determinid  to  dis- 
pose of  my  property  in  manner  following  mentioned  (that  is  to       Wilt    pro- 
say  I  give  unto  the  Bath  General  Hospital  funds  or  Trustees  the  Pounded. 
sum  of  five  hundred  pounds,  and  I  like  give  the  sum  of  five  hun- 
dred pounds  to  the  Bath  United  Hospital  funds  or  Trustees,  and 
I  also  give  unto  the  Bristol  General  Hospital  funds  or  Trustees 
the  sum  of  five  hundred  pounds)  and  I  also  give  imto  the  funds. 
Trustees  or  Managers  of  the  Bath  Victoria  Park,  in  Trust,  the 
sum  of  five  hundred  pounds,  to  be  laid  out  or  expended  for  im- 
provements in  the  said  Park,  from  time  to  time,  in  such  ways 
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Aug.  3.  and  maimer  as  the  said  trustees,  Treasurers  or  Managers  of  tbe 
said  Victoria  Park  shall  think  most  expedient  for  the  benefit  and 
comfort  of  the  inhabitants  and  visitors  of  Bath  who  frequent  the 
said  Victoria  Park,  and  I  direct  mj  said  Executors  herein-after 
named  to  pray  unto  Henry  James  Garland,  the  son  of  Frances 
Garland^  my  housekeeper,  one  annuity  or  yearly  sum  of  fifty 
pounds,  for  and  duering  the  tirm  of  his  natural  life,  by  quarterly 
payments,  on  the  twenty- fifth  day  of  March,  the  twenty-fourth  day 
of  June,  the  twenty-ninth  day  of  Septamber,  and  tw<enty-fifth  day 
of  December  in  eroy  year,  and  the  first  payment  thereof  to  be 
made  on  such  of  the  said  days  as  shall  first  happen  «fter  my  death, 
and  I  also  direct  my  sd  Executors  to  pay  unto  Mr.  Coldsworthy 
one  annuety  or  yearly  sum  of  Fifty  pounds  in  like  manner  for  and 
duering  his  natural  life,  and  I  ale  give  unto  Henry  John  Maot, 
Esquire,  Solicitor,  No  2  Wood  Street,  Bath,  the  sum  of  five  hun- 
dred pounds,  and  I  also  give  unto  Thomas  Barter,  Surgeon, 
Oxford  Buildings,  Bath,  the  sum  of  Two  hundred  pounds,  and  I 
also  give  unto  Esua  Shurne  Baker,  of  No  3  Quiet  Street,  Bath, 
the  sum  of  two  hundred  pounds,  for  his  kind  attention  to  ne 
duering  the  many  years  I  had  my  Office  at  his  house,  and  I  alio 
give  unto  Sarah  Fidler,  of  the  Parish  of  Coleme,  in  the  County  cf 
Wilts,  Widow,  the  sum  of  two  hundred  pounds,  and  I  also  give  unio 
Isaac  Gifibrd,  of  Swainswick,  my  Tenant,  the  sum  of  four  hundred 
pounds,  and  I  aso  give  unto  Joseph  Wyatt  and  John  Vincent, 
Clerks  to  Frederick  Dowding,  Solicitor,  Bath,  the  sum  of  one  hun- 
dred pounds  each,  and  I  also  give  to  the  Minister  and  Church- 
wardens for  the  time  being  of  the  Parish  of  High  Hesket,  in  the 
County  of  Cumberland,  the  sum  of  two  hundred  pounds,  in  trust 
to  be  distribited  amongst  the  poor  of  the  said  Parish  of  High 
Hesket  within  two  years  next  after  my  death,  and  I  also  g^ve  to 
the  Minister  and  Churchwardens  for  the  time  being  of  the  Parish 
of  Coleme,  in  the  County  of  Wilts,  one  annuety  or  yearley  sum  of 
twenty  pounds  for  ever,  upon  trust  to  be  distribited  by  them 
amongst  the  poor  of  the  sd  Parish  of  Coleme  in  such  ways  and 
manner  as  they  shall  think  most  fit,  and  to  such  persons  as  shaU 
Slot  be  receiving  parochial  aid.  and  I  direct  my  said  Executon 
herein-after  named  out  of  the  rents  and  profits  of  my  real  and  per- 
gonal estat  herein-after  bequeathed  and  devised  to  them,  to  pay 
>and  make  provisions  for  the  payment  of  an  annuety  or  yearky 
*sum  of  eight  hundred  pounds,  given  by  the  Will  of  my  Brother, 
Samuel  Slack,  Esquire,  to  his  Widow,  Mrs.  Phebe  Slack,  of  Lam- 
bridge,  Bath,  for  her  life,  on  the  days  and  times  mentioned  in  my 
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Brother's  will,  and  I  p&rticularly  desire  that  such  payment^  may  Auo.  3. 
be  punctually  made>  so  as  to  prevent  any  inconveniance  to  her  by 
delay.  And  I  also  give,  bequeath,  and  dense  unto  Frances  Gar- 
land, my  beloved  housekeeper,  her  executors,  administrators  and 
assigns,  the  sum  of  three  hundred  pounds  per  annum,  for  ever ; 
and  also  all  my  Furniture,  plate,  linen,  Chinea,  and  other  household 
effects,  and  every  other  article,  whether  for  use  or  ornament  or 
consumption,  that  shall  be  in  and  about  the  said  Messuage  and 
Premises  where  I  now  reside,  Sidney  Buildings,  at  my  death,  free 
of  duty;  and  I  give  her  all'  the  wine  in  No  1  Johnstone  Street, 
and  I  direct  that  my  sd  executors  herein-after  named  pay  the  afore^ 
said  three  hundred  pounds  by  equal  Quarterly  payments  to  the  said 
Frances  Garland  and  her  assigns,  on  the  twenty-fifth  day  of  March, 
the  twenty- fourth  day  of  June,  the  twenty-ninth  day  of  Septem- 
ber,  and  the  twenty-fifth  day  of  December,  in  every  year,  and  the 
first  pajrment  thereof  to  be  made  on  such  of  the  said  days  as  shall 
first  happen  after  my  death.  And  as  to  all  the  rest  and  Residuary 
of  my  real  and  personal  Estate  and  Effects  whatsover  and  where- 
soever  which  I  shall  die  possessd  of  or  intitled  to,  I  give  and 
bequeath  and  devise  the  same  and  every  part  thereof  unto  Thomaa 
Wintle,  late  of  Richmond  Terrace,  Clifton,  Esquire,  and  now  of 
Swainswick  Villa,  near  Bath,  and  my  old  and  respected  friend 
Stephen  Ford,  of  No  27  Monmouth  Street,  in  the  City  of  Bath, 
Yeoman,  and  Frederick  Dowding,  Esquire,  Solicitor,  of  Bath,  in 
manner  following,  that  is  to  say :  one  equal  third  shear  or  part  to 
the  said  Thomas  Wintle  and  his  respective  heirs,  executors,  admi- 
nistrators and  assigns,  for  ever,  and  one  equal  third  shear  or  part 
to  Stephen  Ford,  his  respective  heirs.  Executors,  administrators 
and  their  assigns,  for  ever,  and  one  equal  third  shear  to  the  said 
Frederick  Dowding,  his  executors,  administrators,  and  assigns, 
for  ever,  and  shear  and  shear  alike,  as  tenants  in  common,  to  and 
for  their  own  absolute  use  and  benefit,  and  I  particularly  request 
that  my  said  Executors  pay  all  and  every  part  of  the  said  legacies 
hereintofore  devised  as  soon  as  possible  they  can  make  it  conve- 
nient so  to  do,  or  as  soon  as  they  shall  have  suficient  funds  for 
that  purpose,  after  the  payment  of  the  four  above  described  and  de- 
vised annueties,  amounting  together  to  the  sum  of  twelve  hundred 
pounds  per  annum,  and  I  appoint  the  said  Thomas  Wintle^ 
Stephen  Ford,  and  Frederick  Dowding,  Executors  to  this  my  WU], 
and  hereby  revoking  and  making  void  all  former  and  other  Wills 
or  Codicils  by  me  at  any  time  heretofore  made,  and  declare  this 
writing  only  to  be  my  last  Will  and  Testament.    Jn  witness 
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whereof  I  have  hei 
WtMtky.Ford. 


W- Slack    [L.S. 


Auo.  a       whereof  I  have  hereunto  set  my  hand  and  seal  this  thirtieth  day  of 
June,  1846. 

Signed  by  the  Testator  in  the  presence 
of  us,  who  in  his  presence  and  at  his 
request  and  in  the  presence  of  each 
other  have  subscribed  our  names  as 
Witnesses  ) 

Hen^  Mant 
Jacob  Studley  Manning 

This  paper  was  received  in  the  Registry  of  this  Court, 
transmitted  by  the  general  post,  inclosed  in  an  envelope, 
addressed  **  Messrs.  Dyneley,  Iggulden,  and  Gostling,  De* 
puty  Registrars,  Prorogative  Court  of  Canterbury,  Doctors 
Commons,  London,"  accompanied  by  a  statement  of  certain 
leasehold  and  other  property  belonging  to  the  deceased,  and 
by  a  letter  to  this  effect : — 

Bristol,  Dec^  16,  45. 
Gentelmen 

I  herewith  enclose  you  as  requested  by  Testator  his 
Will  within  six  Months  after  his  disease  you  will  therefore  be 
pleased  to  acknowledge  the  recpt  of  same  to  the  three  different 
appointed  executors  at  your  earliest  possible  conven  And  €ret  a 
Proctor  to  prepare  a  Probate  from  the  annexd  Copy  which  is  a 
discription  of  the  property  in  testator's  own  hand  writing  you  will 
be  called  upon  to  produce  these  documents  when  requesit  till 
when  I  am  Gentelmen 

Yours  &c      E  A 

Stephen  Ford,  in  his  Affidavit  of  Scripts,  dated  31st  July, 
1846,  deposed  that  he  had  been  informed  by  John  Lewis 
and  John  Ford  (a  son  of  the  deponent),  and  believed,  that 
the  deceased  did,  on  the  30th  June,  1845,  afler  the  execu- 
tion of  the  will  of  that  date,  execute  in  the  presence  of  the 
said  John  Lewis  and  John  Ford  another  paper,  supposed  by 
them  to  be  a  codicil  to  the  said  will,  and  which  paper  they 
attested  and  subscribed,  but  which  had  never  been  seen  by 
the  deponent,  nor  did  he  know  what  became  of  the  same,  or 
-where  it  then  was.  On  the  15th  October,  1846,  a  further 
Affidavit  of  Scripts  was  made  by  Stephen  Ford,  wherein  he 
deposed  that,  since  his  former  Affidavit  was  made,  two 
papers  (annexed  to  his  Affidavit)  were  found,  then  joined 
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together,  purporting  to  be  and  contain  a  codicil,  bearing  Ano.  S. 
date  the  30th  June,  1845,  to  the  will  of  the  deceased,  and  ^fj^^fo^T/Tonf. 
that  such  codicil  is  the  very  codicil  referred  to  in  his  former 
Affidavit;  and  he  further  made  oath  that,  on  the  2l8t  Sep- 
tember, 1846,  Audley  Harvey,  of  Batb,  solicitor,  accom- 
panied the  deponent  to  the  house  of  Frances  Garland,  late 
the  housekeeper  of  the  deceased,  and  made  a  careful  search 
among  certain  books  and  papers  of  the  deceased  in  her  cus- 
tody and  possession ;  that  Audley  Harvey  then  found  the 
aforesaid  codicil,  in  the  deponent's  presence,  folded  up  and 
between  the  leaves  of  an  account-book ;  that  when  Harvey 
80  found  the  same,  the  paper  whereon  it  is  written  was  one 
sheet  of  paper,  partially  torn  in  the  fold,  but  it  had  since 
been  accidentally  torn  in  two,  as  the  same  now  appeared ; 
that  the  deponent  had  on  many  occasions  applied  to  Frances 
Garland  to  allow  him  to  look  over  the  papers  belonging  to 
the  deceased  in  her  possession,  but,  on  account  of  her  ill- 
ness, absence  from  Bath,  and  other  causes,  she  had  not 
allowed  him  to  do  so  until  the  said  21st  September,  1846. 
The  paper  referred  to  is  to  the  following  effect: — 

This  is  a  Codicil  to  the  Will  of  me,  William  Slack,  of  Sydney  Codicil  pro- 
Buildings,  Bath,  in  the  County  of  Somerset,  Esquire,  which  Will  POunded. 
bears  date  the  thirtieth  day  of  June,  1845.  Whereas  I,  the  said 
William  Slack,  of  number  twenty-seven  Sydney  Buildings,  Bath- 
wick,  in  the  City  of  Bath,  in  the  County  of  Somerset,  having  made 
and  duly  executed  my  last  Will  and  Testament  in  writing,  bearing 
date  the  thirtieth  day  of  June  one  thousand  eight  hundred  and 
forty  five ;  now  I  do  hereby  declare  this  present  writing  to  be  a 
Codicil  to  my  said  Will,  and  I  do  direct  the  same  to  be  taken  as 
part  thereof,  and  to  be  annexed  thereto ;  And  I  do  hereby  direct 
that  my  said  Executors,  Stephen  Ford  and  Frederick  Dowding, 
as  named,  described  and  appointed  in  and  by  my  said  Will,  as 
two  of  my  Executors  and  Residuary  Legatees,  do  pay  in  addi- 
tion to  those  legacy's  named  and  bequeathed  therein  :  first,  I  give 
and  bequeath  unto  Charles  Weeks,  and  Aron  Webb,  my  tenants 
at  Coleme,  in  the  County  of  Wilts,  fifty  pounds  each,  and  I  give 
and  bequeath  unto  James  Jones,  of  Colerne,  in  the  County  of 
Wilts,  Schoolmaster,  the  sum  of  fifty  pounds,  for  his  kind  atten- 
tion to  me  at  various  times,  and  I  hereby  give  and  bequeath  unto 
Francis  Tanner,  of  Coleme,  late  my  tenant,  the  sum  of  twenty 
VOL.  v.  3  X 
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Aug.  a  pounds,  and  I  hereby  give  and  bequeath  unto  Henry  James  Gsr- 
— '  land,  in  my  said  Will  named,  the  further  sum  of  two  hundred 
^'  '  pounds,  in  addition  to  what  I  have  given  him  in  my  said  WiH 
and  I  give  and  bequeath  unto  Isaac  Melbourne,  of  Wragmen 
Hotne,  Low  Hesket,  in  the  CJounty  of  Cumberland,  the  sum  of 
Ten  pounds,  and  I  hereby  give  and  bequeath  unto  Daniel  Wood- 
man, my  tenant  at  Coleme,  in  the  County  of  Wilts,  the  sum  d 
five  pounds,  and  I  direct  the  said  seven  legacy's  to  be  paid  in  tvo 
years  next  after  my  decease,  and  Whereas  I  did,  in  and  by  07 
said  Will,  Give  and  bequeath  unto  the  trustees  of  the  Brutd 
General  Hospital  the  sum  of  five  hundred  pounds,  now  I  do 
hereby  revoke  the  said  Legacy,  and  do  give  unto  the  said  trusteei 
or  Treasurers  of  the  said  Bristol  Hospital,  the  sum  of  two  hun- 
dred pounds  only,  and  Whereas,  having  committed  to  the  chaijie 
of  Thomas  Wintle,  one  of  my  Executors,  as  appointed  in  and  by 
my  Will,  my  Deeds  and  other  Papers,  for  him,  the  said  Thomu 
Wintle,  to  deposits  the  said  Deeds  and  Papers  with  Mrs  Fhebe  Slack, 
my  late  Brother  Samuel  Sack  Esquire  Widow,  and  Wherey 
having  ascertained,  since  the  execution  of  my  Will,  of  even  dale 
herewith,  that  the  said  Thomas  Wintle  has  acted  contrary  to  mj 
request,  desire,  and  my  instructions  to  deposits  the  said  deeds  and 
papers  with  Mrs  Phebe  Slack,  of  Lambridge,  as  directed  by  me; 
and  Whereas,  in  consequence  of  the  cause  thereof,  I  cannot  plaee 
any  further  confidence  in  him,  tlie  said  Thomas  Wintle,  as  one  of 
my  Executors  and  residuary  Legatees,  as  appointed  in  and  by  mj 
Will ;  Now  I  do  hereby  revoke  and  make  void  to  all  intent  and 
purpos  all  and  every  part  of  that  my  said  Will  relative  to  the 
appointment  of  the  said  Thomas  Wintle  as  one  of  my  Executors 
and  residuary  legatees,  and  I  do  hereby  appoint  the  said  Stephen 
Ford  and  Frederick  Dowding,  their  heirs  and  their  assigns,  as 
whole  and  sole  Executors  and  Residuary  Legatees  to  my  said 
Will,  and  I  do  hereby  give  and  bequeath  unto  the  said  ThomaB 
Wintle  the  sum  of  five  hundred  pounds  only,  and  further  I  direct 
that  my  said  Executors,  Stephen*  Ford  and  Frederick  Dowding, 
and  their  heirs  and  their  assigns,  to  act  as  joint  tenants,  and  not  si 
tenants  in  common,  as  directed  in  and  by  my  Will,  for  ten  yean 
next  after  my  decease,  and  I  direct  that  if  Mrs  Phebe  Slack,  my  Bro- 
ther Samuel  Slack's  Widow,  Demise  should  not  take  place  during 
that  period,  then  I  further  direct  that  my  said  Executors  continue 
and  act  as  joint  tenants  untill  after  her  death,  and  then  and  after 
her,  the  said  Mrs  Phebe  Slack's,  decease  to  become  tenants  in 
common,  as  directed  by  my  Will,   and  I  do  hereby  ratify  and 

*  Here  ends  the  writing  on  the  first  paper. 


>    W"  Slack. 
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confirm  my  said  Will  in  all  other  particulars  thereof,  except       Avo,  S. 
where  the  same  are  herehy  altered  or  revoked,  in  Witness  whereof,         7     _,    , 
I,  the  said  William  Slack,  have  to  this  Cknlicil  set  my  hand 
this  Thirtieth  day  of  June,  one  thousand  eight  hundred  and 
forty  five. 

Signed,  puhlished  and  declared  hy  the 

said  Testator,  William  Slack,  as  and  for 

a  Codicil  to  he  annexed  to  his  last  Will 

and  Testament  and  to  he  taken  as  part 

thereof,  in  presence  of  us,  who,  in  his 

presence  and  at  his  request   and  each 

others    presence,    have   hereunto  suh- 

Bcrihed  our  names  as  Witnesses 

John  Lewis. 
John  Ford. 
Hen'  Mant. 

The  two  papers  were  propounded  on  behalf  of  Stephen  1846. 
Ford  (who  was  admitted  to  sue  in  Jbrmd  pauperis)^  in  an  ^m  •• 
Allegation  which  pleaded  that  the  deceased  gave  instruc-  propounding 
tions  to  Henry  Mant  (since  deceased),  of  Bath,  solicitor,  or  ^^  I»P«™- 
to  some  other  person  unknown  to  the  party,  to  prepare  his 
will,  pursuant  to  which  instructions,  the  will,  dated  SOth 
June,  1845,  was  drawn  up  and  duly  executed  by  the 
deceased,  in  the  presence  of  the  said  Henry  Mant  and 
Jacob  Studley  Manning,  who  attested  the  same;  that  the 
deceased  gave  instructions,  in  like  manner,  to  Henry  Mant, 
or  some  other  person,  to  prepare  a  codicil  to  the  aforesaid 
will,  pursuant  to  which  the  codicil  of  the  same  date  was 
prepared,  duly  executed,  and  attested  by  John  Lewis,  John 
Ford,  and  Henry  Mant ;  it  pleaded  the  death  of  Henry 
Mant  on  the  26th  September,  1845,  and  that  he  was  a  per- 
son of  good  faith,  credit,  and  reputation ;  it  pleaded  that 
Jacob  Studley  Manning,  the  other  subscribed  witness  to  the 
will,  was  a  friend  of  the  testator,  and  occasionally  visited 
him,  and  was  occasionally  seen  by  personal  acquaintances 
and  tenants  of  the  deceased,  and  was  particularly  seen  at 
bis  house  on  the  SOth  June,  1845  ;  that  diligent  search  and 
inquiry  had  been  made,  and  all  proper  steps  taken,  to  ascer- 
tain the  residence  of  the  said  Jacob  Studley  Manning,  with- 
out eflTect,  and  the  party  was  unable  to  obtain  any  informa- 
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Aug.  S.  tion  respecting  his  handwriting  and  good  character ;  that 
Wintlew.Fard,^^^  deceased,  whilst  living,  expressed  a  wish  to  Messrs. 
Wintle  and  Dowding^  or  some  other  person,  that  his  wiD 
should  not  be  read  or  proved,  nor  his  affairs  administered, 
until  six  months  aAer  his  death ;  it  pleaded  the  transmissioD 
of  the  will  to  the  Registry  in  December,  1845^  and  that  the 
paper  enclosed  in  the  envelope,  containing  an  account  of  the 
deceased's  property,  is  of  the  handwriting  of  the  deceased; 
that  the  party  is  unable  to  set  forth  of  whose  hand  writing  is 
the  writing  of  the  envelope  and  letter,  and  he  had  endea- 
voured to  ascertain,  but  was  unable  to  set  forth,  by  whom 
the  will  and  papers  were  forwarded  to  the  Registry,  or  in 
whose  custody  the  will  remained  between  the  time  of  the 
deceased's  death  and  the  17th  December,  1845;  that,  at  and 
after  the  deceased's  death,  certain  of  his  books  and  papers 
were  led  in  the  custody  of  Frances  Garland,  his  house- 
keeper, in  his  house  in  Bath,  which  books  and  papers  were 
subsequently  removed  by  Frances  Garland  to  her  house  in 
Bath,  and  that  on  the  21st  September,  1846,  the  party  (Ste- 
phen Ford),  accompanied  by  his  solicitor,  Audley  Harvej, 
and  Henry  Wyatt,  made  search  amongst  the  aforesaid  boob 
and  papers,  at  the  house  of  Frances  Garland,  and  that  Aud- 
ley Harvey  found,  between  the  leaves  of  one  of  the  books, 
the  codicil  propounded,  and  it  exhibited  the  book. 
1847.  On  the  part  of  Messrs.  Thomas  Wintle  and  Frederick 

Counter.       Dowding,  who  opposed  the  papers  propounded,  as  executors 
Allegation.       named  in  a  prior  will  of  April,   1845,  an  Allegation  wts 
brought  in  and  admitted,  which  pleaded  as  follows  : — 

That  the  deceased  died  a  bachelor,  without  any  but  very  distant 
(if  any)  relations ;  that  he  had  carried  on  the  business  of  a  linen- 
draper,  in  partnership  with  his  late  brother,  in  Bath  and  Bristol  (in 
the  former  of  which  cities  he  had  lived  nearly  all  bis  life)  until  1816, 
when  they  retired  from  business,  having  made  considerable  for- 
tunes, but  which  they  held  under  assurances  (deeds  and  convey- 
ances) made  to  them  in  common,  and  their  funded  property  was 
invested  by  them  in  their  joint  names ;  that  the  deceased,  for  the 
last  ten  years  of  his  life,  occupied  a  small  house  in  Bath,  and  coha- 
bited with  Frances  Garland,  his  housekeeper,  but  who  sometimes 
assumed  to  be  his  wife  and  passed  by  his  name ;  that  he  lived 


WinOev.Ford, 
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there  a  very  secluded  life,  neither  receiving  viiitors  nor  transacting  Aua.  3. 
business  at  his  house,  but  renting  a  room  or  office  for  such  latter 
purpose  in  another  house,  where  he  kept  his  account-books  and 
papers  (other  than  his  title-deeds),  and  at  which  room  he  saw  his 
tenants,  and  all  others  (in  general)  on  matters  of  business;  that, 
on  the  9th  February,  1842,  he  executed  a  (draft)  will^  which  Mr. 
Dowding  (party  in  this  cause)  prepared  for  him  from  his  instruc- 
tions, and  which  draft  will  had  been  in  the  deceased's  possession 
for  some  time  before;  that  when  so  executed,  he  gave  it  to  Mr. 
Dowding  for  safe  custody,  who  kept  it  until  the  17th  August,  1842, 
and  then,  at  his  request,  delivered  it  up  to  the  deceased,  who  kept 
it  from  such  time  uncancelled  until  early  in  the  year  1843,  when  he 
cancelled  it  by  tearing  off  the  seal  and  signature,  still  keeping  it, 
however,  in  its  cancelled  state;  that  between  the  9th  February, 
1842,  and  April,  1845,  the  deceased  had  various  conferences  on 
the  subject  of  his  will  with  Mr.  Dowding,  who,  on  the  11th 
March,  1842,  had  prepared  and  submitted  to  him  a  new  draft 
will,  drawn  from  his  instructions ;  that,  on  being  taken  ill  of  his 
last  illoess,  in  April,  1845,  the  deceased  sent  for  Mr.  Dowding,  and 
(on  the  11th  April)  delivered  to  him  the  executed  but  cancelled 
(draft)  will  of  9th  February,  1842,  and  also  that  of  April  in  that 
year,  from  which  and  some  further  instructions  then  given  to  him 
by  the  deceased,  Mr.  Dowdiog  prepared  a  will,  which  was  duly 
executed  by  the  deceased  on  the  16th  April,  1845,  on  which  day  he 
also  executed  a  codicil ;  that  he  afterwards  executed  three  other 
codicils,  dated  respectively  24th  April,  1845,  13th  May,  1845,  and 
26th  June,  1845,  to  his  said  will;  that  on  Sunday,  the  29th  June, 
1845,  the  deceased,  then  very  iU,  expressed  to  Mr.  Dowding  a  wish 
to  bequeath  his  trust  and  mortgage  estates  to  him  and  Mr.Wintle, 
and  Mr.  Dowding,  pursuant  to  his  instructions,  prepared  a  further 
codicil  to  his  will  for  that  purpose,  also  embodying  therein  (pur- 
suant to  the  deceased's  instructions)  the  contents  of  the  last  pre- 
vious codicil  of  26th  June,  1845,  and  on  the  following  day  (30th 
June,  1845)  the  deceased  executed  such  further  codicil,  at  the  same 
time  cancelling,  by  tearing  off  the  seal  and  his  signature  there- 
from, the  codicil  of  26th  June,  1845 ;  that  the  deceased  never  made 
and  executed  the  pretended  will  and  codicil  propounded  (each  dated 
30th  June,  1845);  that  the  signatures,  *' Wm.  Slack,"  at  the  foot 
of  those  papers,  are  not  those  of  the  deceased ;  and  it  exhibited 
various  letters  bearing  his  genuine  signature,  shewing,  upon  com- 
parison, that  the  signatures  "  Wm.  Slack,"  subscribed  to  the  papers 
propounded,  were  not  written  by  the  same  person  who  wrote  the 
names  "  Wm.  Slack  "  to  the  exhibits,  but  were  in  a  feigned  hand- 
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Ado.  3.  writing ;  it  pleaded  that  the  names  ^  Henry  MaDt,"  sohscribed  to 
~ —         the  papers,  as  attesting  the  execution,  are  not  of  the  handwriting  of 

""  Mr.  Henry  Mant,  of  Bath,  solicitor,  alleged  to  be  an  attesting 

witness,  and  exhibited  various  letters  bearing  his  genuine  signa- 
tures ;  it  pleaded  that  neither  Mr.  Henry  Mant,  nor  Jacob  Stndtef 
Manning  (if  there  is  any  such  person),  nor  John  Lewis,  nor  John 
Ford,  pretended  attesting  witnesses  to  the  papers,  was  at  the  de- 
ceased's house  on  the  30th  June,  1845 ;  that  the  deceased  neither 
left  iiome  on  that  day  (being  too  ill  to  do  so),  nor  was  Tinted  it 
home  by  any  person  whatever,  save  the  attesting  witnesses  to  the 
codicil  prepared  by  Mr.  Dowding,  and  Sarah  Racker,  a  neigh- 
bour ;  that  the  only  inmates  of  the  house  on  that  day  were  Francei 
Garland,  Charlotte  Parfitt  (the  deceased's  regular  servant),  and 
Sarah  Miles,  a  little  girl  had  in  to  assist,  in  the  room  of  the  de- 
ceased's other  regular  servant,  who  had  left  shortly  before;  thtt 
Sarah  Racker  was  with  the  deceased  from  about  one  o'clock  in  the 
day  to  about  eight  o'clock  in  the  evening  of  the  30th  June;  thtt 
Charlotte  Parfitt  never  left  the  house  on  that  day,  save  on  some 
errands  from  about  six  to  about  seven  o'clock  in  the  evening,  and 
that  she  returned  thereto  before  Sarah  Racker  quitted,  and  no  pe^ 
son  could  have  visited  the  deceased  on  that  day  unknown  to  Char- 
lotte Parfitt  or  Sarah  Racker ;  that  Mr.  Dowding,  who  is  a  solicitor 
of  Bath,  had  been  well  known  to  the  deceased  for  many  yean,  and 
his  confidential  solicitor  since  1840;  that  the  deceased  consulted 
him  on  all  matters  of  business  and  in  the  management  of  his  pro- 
perty, and  had  been  frequently  heard  to  express  his  confidence  in 
and  regard  for  him,  as  well  as  Mr.  Wintle,  who  was  formerly 
concerned  with  the  deceased  in  business ;  that  the  deceased,  on  the 
17th  June,  1845,  told  Mr.  Wintle  that  he  had  had  all  his  books  and 
papers  fetched  away  from  his  office  in  Quiet  Street,  and  had 
selected  such  as  appeared  useful,  which  (excepting  some  account- 
books  and  a  file  of  bills  and  receipts)  he  requested  Mr.  Wintle  to 
place  in  an  iron  safe  in  the  house  of  his  late  brother's  widoiTi 
wherein  all  his  title-deeds  had  been  kept  for  many  years,  and  in  the 
course  of  the  day  Mr.  Wintle  took  away  the  books  and  papers  so 
selected  (among  which  were  no  deeds,  except  a  common  lease  or 
-two),  and  on  the  following  morning  deposited  them  in  the  safe 
aforesaid;  that  from  the  17th  June  to  Saturday  the  28th,  inclu^ve, 
Mr.  Wintle  saw  the  deceased  daily,  or  on  most  days ;  that  on  the 
Ist  July,  he  again  called  upon  him,  and  finding  him  much  worse, 
remained  with  him  during  that  day  and  until  three  o'clock  in  the 
morning  of  the  2nd,  when  the  deceased  died ;  that  Stephen  Ford 
(party  in  the  cause)  was  occasionally  employed  by  the  deceased  in 
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executing  distresses  for  rent  and  other  matters  of  a  similar  nature,  Aug.  3. 
but  with  whom  he  never  associated  on  a  friendly  footing,  and  for  '  _ 
upwards  of  a  year  preceding  his  death,  he  had  prohibited  Stephen 
Ford  and  all  his  family  (with  whom  Frances  Garland  was  on 
a  friendly  footing)  from  coming  at  all  to  his  house;  that  on  the 
28th  June,  the  deceased,  baring  been  told  by  Frances  Garland  that 
Stephen  Ford  had  sent  to  inquire  after  him,  and  to  ask  if  he  might 
come  and  see  him,  said  **  No,  I  don't  want  to  see  him ;  I  have 
nothing  for  him;"  that  the  papers  propounded  and  the  letter 
signed  "  E.  A.,"  transmitted  with  the  will  to  the  Registry,  were 
written  by  Daniel  Ford,  a  son  of  Stephen  Ford,  and  it  exhibited 
yarious  letters  written  and  signed  by  Daniel  Ford,  alleging  that, 
upon  a  comparison  of  handwriting,  it  would  appear  that  the  pre- 
tended will  and  codicil  were  written,  though  in  a  feigned  or  dis- 
guised band,  by  the  same  person  who  wrote  the  exhibits ;  that 
John  Lewis,  another  subscribed  witness  to  the  codicil  propounded 
(and  who  was  alleged  to  be  a  confederate  with  Stephen  Ford,  and 
his  sons,  Daniel  Davis  and  John,  and  Frances  Garland,  in  setting 
up  the  papers  propounded),  held  as  a  tenant  of  the  deceased  a 
bouse  and  lands  at  Coleme,  Wilts,  in  respect  of  which  he  was 
upwards  of  two  years  in  arrear  for  remt  at  the  deceased's  death, 
and  for  which  and  rent  since  accruing,  Messrs.  Wintle  and  Dowd- 
ing,  on  the  1st  October,  1846,  distrained  on  his  land  for  j^86S; 
that  on  the  following  day,  John  Lewis,  accompanied  by  Mr.  Henry 
John  Mant,  as  his  soUcitor,  called  upon  Mr.  Dowding  to  com- 
plain of  such  distress,  and  produced  two  pretended  receipts,  pur- 
porting to  have  been  signed  by  the  deceased,  and  balancing  his 
rent  account  up  to  Midsummer,  1845,  and  upon  such  receipts 
being  challenged  by  Mr.  Dowding  as  forgeries,  they  were  aban- 
doned by  John  Lewis,  who  had  since  suffered  the  whole  sum  of 
£865  to  be  levied ;  that  on  the  day  of  and  after  the  deceased's 
funeral,  several  of  his  tenants  assembled  at  a  tavern  in  Bath,  John 
Lewis  and  John  Ford  being  present ;  that  Mr.  Wintle  told  the  tenants 
that,  for  the  present,  things  would  go  on  as  usual,  and  as  soon  as 
he  had  left  the  room,  John  Ford  said  that  something  would  be  soon 
produced  that  Mr.  Wintle  knew  nothing  of,  and  that  a  fly  had 
been  sent  for  him,  to  take  him  to  the  deceased's  house  late  al 
night  on  the  Monday  before  he  died,  and  that  he  and  his  brother, 
Daniel  Davis  Ford,  had  then  and  there  witnessed  a  will  for  the 
deceased,  and  went  on  to  mention  the  effect  of  such  will,  of  which 
statement,  though  made  in  his  hearing,  John  Lewis  took  no  notice; 
and  with  reference  to  what  is  pleaded  in  the  adverse  Allegation,  as 
to  the  deceased  having  expressed  a  desire  that  his  will  should  not 
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Aug.  a       be  proved  for  six  months,  it  alleged  tliat  the  deoetsed  did  expnn  i 

7 —         wish  to  that  effect  to  Mr.  Wintle  and  Mr.  Dowding,  in  ^  pn- 

^*  Bence  and  hearing  of  Frances  Garland,  giving  as  his  reason  thit  k 

would  be  more  convenient  to  them  not  to  prove  it  before,  as  bf 

such  time  they  would  have  funds  in  hand  to  meet  demands. 

Witnesses  were  examined  on  both  Allegations ;  and  oa 
publication  of  the  evidence,  the  Proctor  for  Stephen  Foid 
(the  pauper)  declined  to  proceed  further  in  the  cause. 

Stephen  Ford,  the  party,  being  called^  and  appearing« 

AddamSf  Dr.,  for  the  opponents  of  the  papers^  characte^ 
ized  this  case  as  one  of  gross  fraud.  The  story  in  support  of 
it  wasjeio  de  se  ;  there  was  no  account  of  the  custody  of  the 
will,  or  by  whom  it  had  been  sent  to  the  Registry.  In  short; 
it  was  one  of  the  grossest  frauds  ever  attempted,  and  which 
had  been  persisted  in  up  to  the  present  time.  The  Court 
must  pronounce  against  the  pretended  will  and  codicil,  and 
decree  probate  of  the  genuine  will  and  four  ^^enuine  codi- 
cils, condemning  Stephen  Ford  (in  order  to  mark  its  sens 
of  the  transaction)  in  the  costs. 

BoberUon,  Dr.,  was  heard  on  the  same  side. 

The  party  being  asked  whether  he  had  any  thing  to  sar, 
said  he  believed  the  will  to  be  a  good  will ;  that  Mr.  Slack 
meant  him  to  have  somewhat;  and  that  his  son  had  gone  to 
Liverpool,  to  endeavour  to  find  the  person  who  had  wit- 
nessed the  will. 


JoDOMSMT.  Sir  H.  Jennbr  Fust. — (After  stating  the  case,  the  con- 

tents of  the  papers,  and  the  manner  in  which  they  came  to 
light.) 

The  papers,  it  is  stated,  were  prepared  by  Mr.  Mant, 
who,  it  is  admitted,  was  a  professional  person  of  respectabi- 
lity ;  but  it  is  somewhat  extraordinary  that  such  papers  as 
these  should  have  been  prepared  in  the  office  of  any  profes- 
sional gentleman.  According  to  the  evidence,  Mr.  Mant 
had  retired  from  business  hve  or  six  years  before  the  trans- 
action in  question,  though  since  his  retirement  he  seems  to 
have  acted  for  some  insurance  office.  Now  it  so  happens 
that,  the  will  having  been  prepared  by  Mr.  Mant,  and 
attested  by  him  and  by  Mr.  Jacob  Studley  Manning,  the 
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Court  can  receive  no  information  from  either  of  these  gen-  Aug.  3 
tlemen.  as  to  what  is  supposed  to  have  taken  place  at  the  w  ',  «  j 
period  of  the  execution  of  the  will,  for  Mr.  Mant  is  dead 
(having  died  about  three  months  after  the  deceased),  and 
Mr.  Jacob  Studley  Manning  is  not  forthcoming :  endea- 
vours have  been  made,  it  is  said,  to  6nd  him  out,  but  with- 
out effect,  and  advertisements  have  been  inserted  in  the 
newspapers,  requesting  him  to  come  forward  or  information 
respecting  him ;  but  unfortunately  no  such  person  is  forth- 
coming to  give  an  account  of  what  took  place  at  the  execu- 
tion of  the  instrument  to  which  his  name  appears  sub- 
scribed as  a  witness.  The  question  then  is,  how  is  the  Court 
to  get  at  any  information  as  to  the  preparation  and  execu- 
tion of  this  will,  neither  of  the  subscribing  witnesses  being 
present  to  give  any  account  to  the  Court  ? 

The  history  of  the  deceased,  for  the  purpose  of  this  cause,  History  of 
is  a  very  short  one.  He  had  carried  on  business,  as  a  linen-  ^^®  deceased, 
draper,  at  Bath,  with  his  brother,  who  died  in  1840.  It 
appears  by  the  evidence  that,  shortly  after  the  death  of  his 
brother,  the  deceased  conferred  and  advised  with  Mr.  Fre-  > 
derick  Dowding,  as  his  confidential  solicitor,  and  in  the 
course  of  his  communication  with  him,  some  instruments 
were  prepared  by  him  and  executed  by  the  deceased  ;  one 
in  February,  1842,  which  was  executed  in  draft ;  ano- 
ther in  April,  1845,  and  two  codicils  to  that  will  in  the 
same  year  and  month,  and  another  codicil  on  the  13th  May, 
also  of  that  year,  and  on  the  26th  June  another  codicil  to 
the  will  was  executed  by  the  deceased,  which  he  afterwards 
cancelled  on  the  30th  June,  on  executing  another  codicil,  in 
which  were  embodied  the  contents  of  the  cancelled  codicil 
of  the  26th  June.  These  are  not  unimportant  dates,  the  will 
and  codicil  propounded,  which  bear  date  on  the  30th  June, 
containing  a  totally  different  disposition  of  the  property  from 
that  contained  in  the  will  prepared  fiy  Mr.  Dowding  and 
the  codicils  to  it.  Mr.  Win  tie  appears  from  the  book  of 
accounts  to  have  had  some  connection  in  business  with  Mr. 
Slack,  or  some  dealings  with  him ;  and  there  is  no  doubt 
that  he  was  on  terms  of  confidence  with  the  deceased,  as  well 
as  Mr.  Dowding.     Mr.  Slack  had  a  person  residing  with 

VOL.  V.  3  y 
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Aug.  3.  him^  named  Frances  Garland,  as  his  liousekeeper,  and  who 
WuuUy  Ford  occasionally  assumed  the  name  of  Mrs.  Slack,  but  no  nur- 
riage  had  taken  place  between  the  deceased  and  this  ladj, 
and  they  did  not  live  on  very  affectionate  terms,  or  at  least 
she  did  not  treat  him  with  much  affection  ;  there  were  quar- 
rels, and  she  acted  with  great  personal  violence,  of  which,  it 
appears,  Mr.  Slack  complained.  She,  however,  resided  with 
the  deceased  until  his  death.  He  was  suffering  for  sometime 
under  a  painful  disease,  the  nature  of  which  does  not  exactly 
appear  ;  but  on  the  SOth  June,  it  is  clear  from  the  evidence 
that  he  was  in  an  extremely  weak  and  debilitated  state;  and 
yet  it  is  equally  clear  that  he  was  in  entire  possession  of  his 
mental  faculties  to  the  last;  for  on  the  day  on  which  he  is 
alleged  to  have  executed  this  will  and  codicil,  the  SOth  June, 
two  days  before  his  death,  he  executed  a  codicil  to  the  will 
of  April,  1845  :  so  that  there  can  be  no  doubt,  from  the  en- 
dence  of  witnesses  on  both  sides,  that  the  deceased  was  in 
possession  of  mental  capacity.  The  question,  therefore^ 
turns  upon  the  factum  of  the  instruments, — whether,  in 
point  of  fact,  they  were  executed  by  the  deceased.  The 
whole  case  depends  altogether  and  entirely  upon  the  evi- 
dence, and  upon  the  credit  to  be  given  to  the  evidence,  of 
John  Ford  and  John  Lewis,  because  they  are  the  only  per- 
sons who  can  speak  to  the  facts  supposed  to  have  taken 
place  as  to  the  preparation  and  execution  of  the  papers. 
Evidence  in  Now  John  Ford,  the  first  witness,  is  the  son  of  Stephen 
support  of  the  Pord,  an  executor  and  joint  residuary  legatee  with  Messrs. 
Dowding  and  Wintle,  under  the  will,  and  John  Lewis  is  a 
tenant  of  the  deceased,  and  with  respect  to  whom  there 
seems  to  have  been  considerable  dispute  and  difference  of 
opinion  as  to  the  amount  of  rent  due  from  him  to  the  de- 
ceased, which  it  is  not  necessary  to  refer  to ;  but  the  evidence 
shews  that  he  is  not  a  person  upon  whose  evidence  the 
greatest  reliance  is  to  be  placed.  However,  these  two  per- 
sons depose  that  they  were  present  at  the  execution  of  the 
will.  I  assume  that  the  codicil  of  the  SOth  June,  executed 
in  the  presence  of  Messrs.  Wyatt  and  Veale,  is  admitted  to 
be  the  act  of  the  deceased  ;  there  is  no  doubt  of  the  execu- 
tion of  that  instrument,  which  was  executed  in  the  noon 
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of  the  30th  June ;  the  codicil  propounded  is  said  to  have       Auc.  3. 
been  executed  at  a  later  period  of  the  day,  and  consequently  |«^^r    V.    . 
it  would  revoke,  if  valid,  what  had  been  done  before  on 
that  day. 

Now  what  is  the  account  which  John  Ford  gives  of  him- 
self, and  of  what  took  place  on  the  occasion  ?  He  states 
that  he  was  very  intimate  with  the  deceased,  who  was  con- 
stantly in  and  out  at  his  father's  house  at  Bath,  and  that  he 
(the  witness)  used  to  collect  rents  for  the  deceased.  He 
says  that  the  deceased,  on  tlie  30th  June,  1845,  asked  him 
to  take  a  note  to  Mr.  Mant,  saying,  <*  I  have  given  Mr, 
Mant  instructions  to  prepare  a  will  for  me,  and  I  want  him 
to  come  as  quick  as  possible."  In  his  answer  to  an  interro- 
gatory, this  witness  states  that  the  deceased  said,  «he  had  ^ 
expected  that  it  would  have  been  ready  for  execution  on  the 
28th.  The  witness  says  he  delivered  the  note  and  message, 
and  on  his  return  to  the  deceased's  house  (in  about  three  or 
four  hours),  he  found  Mr.  Mant,  Mr.  Lewis,  and  another 
gentleman,  whom  he  knew  by  sight,  but  not  by  name, 
sitting  with  the  deceased.  He  then  deposes  to  the  execution 
of  the  will,  and  the  attestation  of  it  by  Mr.  Mant  and  the 
other  gentleman,  whom  the  deceased  addressed  as  "  Mr. 
Manning,"  and  speaks  to  various  circumstances,  and  identi- 
fies the  paper  by  the  peculiarity  of  the  seal,  and  from  the 
writing  of  the  attestation. clause  being  **  touched  up"  by 
Mr.  Mant. 

According  to  this  statement,  it  should  seem  that  the  paper 
had  been  brought  prepared  by  Mr.  Mant  (who  is  found  at 
the  deceased's  house  between  one  and  two  o'clock),  accord- 
ing to  the  directions  given  to  him  by  the  deceased ;  though 
certainly  the  paper  does  not  bear  on  the  face  of  it  the 
appearance  of  having  been  prepared  by  Mr.  Mant,  or  by  any 
person  in  his  office.  Indeed,  Mr.  Henry  Wyatt,  who  has 
been  examined  to  prove  the  handwriting  of  Mr.  Mant  to  the 
papers,  says  it  is  very  unlikely  that  he  should  have  prepared 
such  a  will  for  the  deceased  witf^out  keeping  the  instructions 
for  or  draft  of  it ;  and  certainly  I  must  think  it  is  very  im- 
probable that  a  paper  of  this  kind  should  have  come  out  of 
the  office  of  a  solicitor  of  eminence,  like  Mr.  Mant    The 
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Aua.  a  manner  in  which  the  residue  of  the  property  ia  designated  as 
WnauTFord  " '^®  ^^^  "*^  residuary  of  my  real  and  personal  estate  and 
effects  ;*'  and  the  mode  in  which  the  word  ''  share  *'  is  spelt, 
<*  shear,"  and  other  errors^  shew  that  the  paper  must  haft 
been  written  by  a  person  not  very  competent  to  put  in  legal 
form  and  phraseology  the  disposition  of  property  by  will  to 
so  large  an  amount,  and  of  such  large  and  valuable  intereiti 
as  this  paper  purports  to  dispose  of.  The  form,  therefore, 
of  the  paper  itself,  and  the  account  given  by  John  Ford  as 
to  its  preparation,  are  most  important  evidence,  and  it  is  reo* 
dered  more  so  by  the  copduct  imputed  to  Mr.  Mant,  who^ 
according  to  the  story  of  this  witness,  was  so  forgetful  of  bis 
duty  to  his  client  that,  on  the  very  evening  of  the  day  of 
execution  (the  will  was  not  read  over  in  the  presence  of  the 
witnesses),  Mr.  Mant  informs  this  John  Ford  of  the  sub- 
stance of  the  whole  will:  I  say  that,  on  the  face  of  tht 
paper  and  of  the  evidence,  the  story  is  so  improbable,  that 
the  Court  must  have  more  satisfactory  evidence  than  that  of 
John  Ford  before  it  can  pronounce  for  the  validity  of  sudi 
an  instrument,  under  any  circumstances. 

But  the  case  does  not  stop  here ;  for,  immediately  after 
the  execution  of  the  will,  the  deceased  chooses  (accordingto 
Ford's  account)  to  have  some  alterations  made  in  it :  some 
legacies  were  omitted,  and  upon  Mr.  Mant  suggesting  that 
the  alterations  might  be  made  by  a  codicil,  *'  the  deceased 
pulled  out  a  piece  of  paper,  very  closely  written  on  both 
sides,  from  a  small  memorandum -book,  and  said,  '  I  should 
like  it  to  be  made  according  to  this  paper.*"  Thereupon, 
Mr.  Mant  took  the  paper,  left  the  room  with  it,  and  returned 
with  a  paper,  which  he  gave  to  the  deceased,  who  read  it, 
and  said  he  intended  to  make  some  further  alterations;  he 
then  gave  another  paper,  containing  such  alterations,  to  Mr. 
Mant,  who  again  left  the  room,  and  returned  with  the  codi- 
cil, which  was  signed  by  the  deceased,  and  subscribed  bj 
Mr.  Lewis,  the  witness  (Ford),  and  Mr.  Mant ;  and  be 
identifies  the  paper  as  that  propounded. 

The  reason  assigned  by  the  deceased,  in  the  paper,  for 
revoking  the  appointment  of  Mr.  Wintle,  as  executor  and 
joint  residuary  legatee,  is,  that  he  had  desired  Mr.  Wintle  to 
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deposit  certain  deeds  in  the  possession  or  hands  of  Mrs.  Aua.  3. 
Phebe  Slack,  his  brother's  widow,  which  he  had  ascertained  iKjuTTVorrf. 
he  had  not  done,  and  that  they  were  at  Mr.  Wintle's  house ; 
and  that  is  the  reason  assigned  for  the  execution  of  the  co- 
dicil, so  far  as  Mr.  Wintle  is  concerned.  And  it  is  stated  in 
the  evidence  of  the  witness  Ford,  that  the  directions  for  the 
revocation  of  Mr.  Winde's  appointment  were  given  after  the 
instructions  for  the  first  part  of  the  codicil  had  come  from 
the  deceased.  In  answer  to  an  interrogatory,  the  witness 
says,  that  the'interval  between  the  execution  of  the  will  and 
of  the  codicil  was  about  two  hours ;  that  Mr.  Lewis  and  the 
deceased  were  occupied  in  some  business  conversation,  and 
a  great  deal  passed  about  the  possession  of  some  title-deeds, 
respecting  which  the  deceased  appeared  very  angry ;  that 
when  Mr.  Mant  returned,  the  deceased  said,  *'  I  have  ascer- 
tained that  my  deeds  have  not  been  delivered  to  Mrs.  Phebe 
Slack,"  and  Mr.  Mant  handed  to  the  deceased  a  note,  say- 
ing, "  This  note  I  have  received  in  answer  to  my  inquiry 
respecdng  the  deeds,  and  it  confirms  it."  Now  that  note 
ought  to  have  been  produced.  He  says  that  the  deceased 
then  took  a  piece  of  paper,  wrote  on  it,  and  handing  it  to 
Mr.  Mant,  said,  **  That  paper  contains  the  further  altera- 
tions I  wish  to  have  made  immediately,"  and  added,  appa- 
renUy  very  much  excited,  *'  I  will  take  care  that  Mr. Wintle 
shall  not  deceive  me  any  more."  The  witness  then  says  that 
the  deceased  took  possession  of  the  will  and  codicil,  wrapped 
a  piece  of  paper  round  both,  and  left  them  on  the  table. 
Now  this  part  of  his  evidence  bears,  I  think,  yerj  much 
upon  the  fact  as  to  the  place  where  the  paper  was  found  ;  it 
was  not  found  wrapped  round  with  a  piece  of  paper,  nor  was 
it  found  with  the  will,  but  it  was  found  in  a  book  of 
accounts ;  and  it  is  to  be  recollected  that,  at  this  time,  the 
deceased  was  in  a  very  weak  state ;  that  he  could  sign  the 
papers  (according  to  the  evidence  of  other  witnesses)  with 
great  difficulty,  and  was  raised  up  to  sign  his  name  to  the 
other  codicil,  though  he  has  signed  it  with  a  considerable 
degree  of  firmness ;  so  that  it  is  a  fact  which  must  not  be 
left  out  of  consideration,  as  it  has  an  important  bearing  on 
the  depositions  given  by  this  witness,  that,  according  to  his 
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Aug.  3,       account,  the  codiciU  when  executed^  was  wrapped  up  int 
W  tT^Ford,  P'^^  °^  paper,  and  left  upon  the  table. 

The  account  which  the  witness  Lewis  gives  of  the  papen 
is  pretty  much  to  the  same  eflTect,  with  some  difference  as  to 
the  time  of  the  transaction.  Lewis  appears  to  have  been  a 
tenant  of  the  deceased,  and  the  account  he  gives  is,  that  he 
called  upon  the  deceased  in  the  afternoon  o£  the  SOth  June, 
for  the  purpose  of  arranging  a  money  transaction  respectx^ 
his  farm.  He  says  he  found  there  Mr.  Mant  and  Mr. 
Manning,  sitting  with  the  deceased,  who  was  reading  a 
paper,  which  paper  was  signed  by  him  in  the  presence  U, 
Mr.  Mant,  another  gentleman,  John  Ford,  and  himsdf; 
and  that,  at  the  deceased's  request,  Mr.  Mant  and  Mr. 
Manning  (the  other  gentleman)  attested  i^.  Not  bavinf 
I  signed  this  paper,  he  says  it  is  difficult  for  him  to  identify  it; 

except  that ''  the  seal  is  wonderfully  like."  This  seal  seena 
to  have  made  a  great  impression  upon  both  these  witnesses 
and  this  witness  likewise  notices  a  peculiarity  about  the 
attestation-clause,  Mr.  Mant  having,  he  says,  after  the  ezecD- 
tion,  passed  a  pen  over  some  part  of  the  writing — a  veff 
improbable  circumstance,  considering  who  Mr.  Mant  was. 
He  gives  pretty  much  the  same  account,  therefore,  as  the 
other  witness,  and  the  evidence  of  this  witness  and  Ford  ii| 
as  I  said,  all  we  have  to  rely  upon,  as  to  the  will,  deprived  as 
we  are  of  the  testimony  of  the  attesting  witnesses  by  the 
death  of  Mr.  Mant,  and  by  the  second  witness  not  being 
forthcoming. 

With  respect  to  the  codicil,  this  witness  (Lewis)  sayii 
*^  the  deceased,  almost  immediately  after  the  execution  of  the 
will,  said,  <  I  want  to  make  alterations,  and  give  further  l^a- 
cies,'  and  on  Mr.  Mant's  suggesting  a  codicil,  the  deceased 
gave  him  a  paper  out  of  a  little  book,  saying,  *  These  are 
the  alterations  I  wish  for,'  and  when  Mr.  Mant  left  the  room 
with  the  paper,  the  money  business,  about  which  1  called, 
was  transacted  between  myself  and  the  deceased,  and  we 
made  an  arrangement  about  the  payment  of  some  tithes; 
this  brought  up  the  subject  of  the  deeds  of  the  farm  and 
other  landed  property  at  Colerne.  I  told  him  that  his  title- 
deeds  were  at  Mr.  Wintle's ;  he  appeared  angry  at  this,  and 
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immediately  wrote  down  something,  and  when  Mr.  Mant  Aug.  3. 
returned,  he  said,  ^  I  hear  my  deeds  are  at  Wintle's ;'  Mr.  ^.  ~  '„ 
Mant  said  *  Yes,  they  are.*  The  deceased,  getting  still  more 
*ngry,  said,  with  great  warmth,  '  Mr.  Wintle  has  deceived 
me  before  upon  some  money  affair ;  he  shall  not  do  so  again ;' 
and  giving  him  such  writing  as  he  had  made  before  Mr* 
Mant  dame  back,  he  added,  *  I  shall  have  it  altered  in  this 
manner,  and  I  wish  this  done  immediately.'  Mr.  Mant  left 
with  this  paper."  He  then  identifies  the  paper,  and  upon 
interrogatory  deposes  pretty  much  to  the  same  effect  as  Ford. 
The  evidence  of  these  two  persons  goes  to  establish 
both  the  will  and  the  codicil  as  the  act  of  the  deceased; 
but  the  whole  story  is  of  a  most  improbable  nature.  That 
Mr.  Mant  was  ever  employed  by  the  deceased  there  is  no 
other  evidence  before  the  Court;  that  Mr.  Dowding  had 
been  his  confidential  solicitor  for  many  years  is  established 
beyond  a  doubt ;  and  that  there  had  been  frequent  commu- 
nications between  the  deceased  and  Mr.  Dowding  from  the 
year  1B42  to  1845  the  evidence  is  abundant,  shewing  the 
confidential  nature  of  their  conferences  together,  and  there  is 
evidence  beyond  all  doubt  of  the  execution  of  a  will  in  1842, 
of  a  will  on  the  16th  April,  1845,  a  codicil  to  that  will  on 
the  same_  day  (16th  April,  1845),  of  another  on  the  24th 
April,  of  another  on  the  13th  May,  of  another  on  the  26th 
June,  and  on  the  30th  June  of  the  execution  of  another 
codicil  to  that  will,  the  will  of  April,  1845.  Under  any 
circumstances,  the  evidence  of  these  witnesses.  Ford  and 
Lewis,  would  not  be  sufficient  to  satisfy  me  that  their 
account  of  the  transaction  is  to  be  relied  on,  laying  out  of 
consideration  the  evidence  given  to  the  Court  by  other  wit- 
nesses ;  but  when  we  come  to  look  at  that  evidence,  and  at 
all  the  circumstances  connected  with  the  disposition  of  this 
large  property,  I  say  their  story  is  improbable  and  incon- 
sistent. It  is  utterly  improbable  that  the  deceased  should, 
on  the  26th  June,  1845,  have  executed  a  codicil  confirm- 
ing his  will  of  the  16th  April,  1845,  and  the  codicils  of 
April  and  May,  and  that  on  the  30th  June  he  should  have 
executed  a  will  for  which  he  had  given  instructions  prior 
to  the  28th  June,  the  very  day  (the  30th  June)  when  the 
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Aug.  a  codicil  of  the  26th  June  was  cancelled  and  embodied  in  t 
WinHfr~Fordj ^^'^^  ratifying  and  confirming  the  will  of  April  and  the 
codicils  thereto.  With  all  these  circarostances  before  it, 
can  the  Coart  believe  for  one  moment  that  the  deceased 
acted  in  the  manner  he  is  represented  to  have  done  ?  For, 
according  to  the  account  given  by  Ford,  as  I  have  said,  the 
instructions  for  the  will  of  the  30th  June  (the  paper  pro- 
-pounded)  must  have  been  given  before  the  28tfa  June,  be- 
cause on  the  28th  June  it  was*  according  to  the  evidence  of 
Ford,  that  Mr.  Mant  ought  to  have  been  there,  at  the  de- 
ceased's house,  with  the  will  ready  for  execution.  I  say»  it  is 
utterly  impossible,  upon  such  evidence  as  this,  to  pronounce 
for  the  validity  of  these  papers ;  there  must  be  corroboratiTe 
evidence.  Let  us  see  what  corroborative  evidence  there  is. 
There  is  the  evidence,  in  the  first  place,  of  Sarah  Milei, 
who  came  to  act  as  servant  at  the  deceased's  house  on  tbe 
29th  June,  the  other  servant  having  led  on  the  28th.  Whtl 
evidence  does  she  give  in  support  of  the  transaction  ?  Finl» 
she  says  that,  on  the  day  in  question,  the  30th  June,  wbeo 
she  was  living  at  the  deceasetl's  house,  a  gentleman  called, 
*<whom  she  had  often  before  seen  in  the  streets  at  Batb," 
and  walked  into  the  room  where  the  deceased  was^  whom  she 
heard  say  to  him,  "  How  do  you  do,  Mr.  Mant  ? "  This 
witness  was  examined  in  May,  1847,  when  she  was  twenty- 
three,  so  that  she  must  have  been  then  twenty-one ;  she 
never  heard  Mr.  Mant's  name  before,  though  she  knew  his 
person,  and  she  recollects  that  "Mant"  was  the  name  by 
which  that  person  was  called  by  the  deceased.  She  sajii 
on  the  same  day,  in  about  a  quarter  of  an  hour  after,  ano- 
ther gentleman  called  at  the  deceased's  house,  and  Mr. 
Mant  met  him  at  the  door  of  the  room  in  which  the  d^ 
ceased  was,  and  said,  *'  How  do  you  do,  Mr.  Manning  ?** 
She  says  she  is  otherwise  quite  unacquainted  with  Mr. 
Manning,  whom  she  had  never  seen  before,  and  never  ssw 
since.  So  that  this  witness  recollects,  after  a  period  of  two 
years,  these  two  gentlemen  calling  upon  the  deceased,  whose 
names  she  had  not  known  before,  and  that  the  name  of  the 
one  was  "  Mant,"  and  that  of  the  other  •*  Manning  :"  and 
this  is  to  support  the  account  that  Mr.  Mant  and  Mr.  Man- 
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ning  were  in  the  house  of  the  deceased  on  that  day.  This  Auo.  3. 
witness  goes  on,  in  answer  to  an  interrogatory,  to  say  that,  }fj„#^7^orrf. 
on  the  30th  June,  1845^  she  was  employed  in  the  deceased's 
house,  temporarily,  as  housemaid;  a  part  of  her  duty  was 
to  attend  to  the  door;  that  about  twelve  o'clock  she  let  in 
Mr.  Mant,  and  about  a  quarter  of  an  hour  afterwards,  Mr. 
Manning ;  at  about  a  quarter  past  one  she  let  in  Mr.  Lewis ; 
that  about,  or  directly  afler  this,  Charlotte  Parfitt  left  the 
house,  and  did  not  return  until  four  or  five  o'clock.  It  is  a 
very  convenient  thing  that  Charlotte  Parfitt  should  have 
happened  not  to  be  at  home  at  that  particular  time,  so  that 
these  persons  could  not  have  been  seen  by  her.  The  wit- 
ness goes  on  to  say  that,  just  as  Charlotte  Parfitt  was  going 
out,  or  ^lirectly  after  she  had  gone,  Mrs.  Garland  told  her 
(the  witness)  to  leave  the  street-door  open,  which  she  did ; 
that  about  two  o'clock  John  Ford  came,  and  walked  in,  the 
door  being  open ;  that  about  half  past  three  she  saw  Mr. 
Mant  in  the  passage,  going  from  the  drawing-room,  where 
the  deceased  was,  to  the  front  parlour. 

Now,  assuming  all  this  to  be  so,  there  would  be  some-  Adverse  evi. 
thing  like  a  corroboration  of  the  evidence  given  by  the  two  ^^^^' 
witnesses.  Ford  and  Lewis  ;  but  it  turns  out  that  two  other 
witnesses  have  been  examined,-— Mrs.  Racker  and  Charlotte 
Parfitt, — who  give  a  different  account  of  the  matter.  Char- 
lotte Parfitt  or  Mrs.  Racker  was  all  day  in  the  house,  one  or 
the  other,  or  both,  from  the  morning  of  that  day, — Parfitt 
until  four  or  6ve  o'clock  in  the  afternoon,  and  Mrs.  Racker, 
according  to  her  own  account  (and  there  is  no  reason  to  doubt 
its  accuracy,  except  from  the  evidence  of  Miles),  was  within 
doors  during  the  whole  of  the  afternoon.  True,  there  is  a 
discrepancy  between  the  evidence  of  Charlotte  Parfitt  and 
Mrs.  Racker  as  to  the  time  when  Mrs.  Racker  entered  the 
house ;  for  Mrs.  Racker  says  she  went  about  one  o'clock,  and 
this  is  contradicted  by  Charlotte  Parfitt,  who  says  it  was  not 
until  four  or  five  o'clock  that  Mrs.  Racker  came,  and  from 
that  time  she  remained  during  the  whole  of  the  afternoon, 
and  until  nine  o'clock.  That  is  certainly  a  discrepancy  be- 
tween the  evidence  of  these  two  persons ;  which  is  correct, 
the  Court  has  no  means  of  discovering ;  but  one  or  other  of 
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Aug.  3.  these  witnesses  was  in  the  house  during  the  whole  day. 
Wind  F  d  '^^^^  account  given  by  Mrs.  Racker  is,  that  she  called  at  the 
house  at  about  one  o'clock,  and  remained  there  until  half- 
past  eight  o'clock  in  the  evening,  and  that  **  no  person  could 
possibly  have  been  with  or  seen  the  testator  unknown  to  her 
between  the  hours  of  one  o'clock  and  eight ;"  that  no  person 
did  call,  and  that  it  is  quite  impossible  that  the  transaction 
described  by  Ford  and  Lewis  could  have  taken  place  with- 
out her  being  aware  of  it«  This  witness  states^  in  answer 
to  an  interrogatory,  that  she  is  certain  as  to  the  day  on  whidi 
she  was  at  the  deceased's  house.  She  does  not  know  at  what 
time  on  that  day  Messrs.  Veale  and  Wyatt  (who  attended 
the  deceased,  and  attested  the  codicil  to  the  will  of  April, 
1845,  at  noon  of  the  SOth  June)  were  at  the  house  ;  but  the 
other  witness,  Charlotte  Parfitt,  deposes  that,  on  the  3(kb 
June,  "Mr.  Wyatt  called,  and  another  gentleman  with 
him,  who  was,  1  think,  Mr.  Veale,  both  of  them  being  clerb 
to  Mr.  Dowding :"  so  that  she  confirms  the  evidence  of  Mr. 
Wyatt,  who  proves  that  the  codicil  was  executed  at  noon  on 
that  day.  Parfitt  states  that  on  the  SOth  June  the  testator 
was  "  very  ill  indeed,"  and  that  the  only  persons  who  called 
upon  him  that  day  were  a  person  who  brought  a  note  from 
Mr.  Dowding,  Mr.  Dowding's  two  clerks,  and  Mrs.  Racker. 
She  says  :  "  I  stayed  in  the  house  all  day,  and  if  any  one 
called  on  that  day  I  must  have  known  it.  I  left  the  house 
at  seven  o'clock  in  the  evening,  and  was  away  till  eight  or 
nine;  but  from  the  morning  up  to  seven  o'clock  in  the 
evening,  nobody  could  have  come  into  the  house  without 
my  knowing  it,  and  no  one  but  those  I  have  already  men- 
tioned did  come."  As  this  witness  was  in  the  house  all  the 
day,  until  seven  o'clock  in  the  evening,  she  must  have 
known  if  any  person  came  to  the  house.  She  is  not  aware 
of  Mrs.  Garland's  having  given  orders  that  the  street-door 
should  be  lefl  open  at  an  hour  of  the  day  when,  from  the 
evidence  of  Lewis,  the  execution  of  the  will  took  place; 
she  knows  nothing  of  such  an  order ;  but  she  says  if  any 
person  had  come  to  the  house,  she  must  have  known  it,  and 
that  no  such  persons  did  call.  She  says :  "  As  I  now  best 
recollect,  it  was  nothing  like  so  early  as  one  o'clock  that 
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Mrs.  Racker  called  at  the  house ;  the  time  at  which  she       Aug.  3. 
arrived  was  five  o'clock,  and  she  stayed  there  till  nine :"  so  rp-^JT     p    . 
that  there  is  this  difference  between  these  two  witnesses  as 
to  the  time  ;  but,  as  I  said,  one  or  the  other  of  them,  or  both, 
was  in  the  house  during  the  whole  day,  from  the  morning 
until  nine  o'clock  in  the  evening,  when  Mrs.  Racker  left. 

Now  looking  at  the  evidence  of  Messrs.  Wyatt  and  Veale,  Inconsisten. 
as  to  the  execution  of  the  codicil  to  the  will  of  April,  on  the  bLwHtleaoHhe 
SOth  June,  and  at  the  evidence  of  Charlotte  Parfitt,  as  to  case. 
Messrs.  Wyatt  and  Veale  coming  there  that  day,  and  at  the 
evidence  of  Mrs.  Racker,  I  have  no  doubt  of  the  truth  of 
what  is  deposed  to  by  these  witnesses,  and  that  no  other 
persons  came  there  that  day,  and  that  neither  Mr.  Mant, 
nor  Mr.  Manning,  nor  Mr.  Lewis,  nor  Mr.  Ford  was  with 
the  deceased  on  tliat  occasion.  It  is  impossible  that  the  two 
accounts  can  consist  together ;  it  is  impossible  to  reconcile 
the  transaction  deposed  to  by  Ford  and  Lewis  with  that 
deposed  to  by  Messrs.  Wyatt  and  Veale ;  it  is  incredible 
that  a  codicil  executed  that  very  morning  should  be  revoked 
by  the  execution  of  a  will  so  prepared,  and  executed  with 
so  many  suspicious  circumstances  connected  with  the  trans- 
action. The  will  itself  is  not  proved  to  my  satisfaction  to 
have  been  executed  by  the  deceased  on  the  SOth  June, 
1845,  and  no  valid  reason  is  assigned  why  it  should  have 
been  so  soon  altered.  After  Mr.  Win  tie  had  been  appointed 
one  of  the  executors  and  a  joint  residuary  legatee  with  Mr. 
Dowding  and  Stephen  Ford,  that  appointment  was  to  be 
revoked  because  Mr.  Wintle  had  not  done  what  the  de- 
ceased had  directed  should  be  done,  namely,  delivered  some 
deeds,  which  had  been  given  into  his  possession,  to  Mrs. 
Phebe  Slack.  Why,  as  far  as  the  Court  can  trace,  this  had 
been  done  three  weeks  or  a  fortnight  before ;  the  deeds  had 
been  removed,  as  I  understand  the  evidence,  to  the  house  of 
Mrs.  Phebe  Slack,  and  deposited  in  a  strong  room  or  safe, 
to  which  place  the  deceased  had  free  access  after  the  papers 
had  been  brought  back.  Then  I  say  the  reason  itself  fails  ; 
there  is  no  ground  which  the  Court  can  see  for  the  act  done 
by  the  deceased,  so  far  as  Mr.  Wintle  is  concerned,  and  the 
whole  complexion  of  the  story  has  an  air  of  improbability. 


540  PREROGATIVE  COURT.  [Tra.T. 

Auo.  3.       Mr.  Wintle,  having  been  desired  by  the  deceased  to  remore 
|.,.  J     V,    .  certain  papers,  retains  them,  it  is  said,  in  his  own  posses^ 
sion,  and  does  not  deposit  them  in  the  hands  of  Mrs.  Pbebe 
Slack.    And  yet  the  deceased  continues  his  confidence  in  Mr. 
Wintle^  and  his  communication  with  him  ;  for  it  is  proved 
that  he  was  in  communication  with  him  up  to  and  after  the 
30th  June,  1845,  the  day  when  the  codicil  propounded  was 
executed,  and  there  is  no  evidence  of  any  act  on  his  pait 
by  which  the  confidence  of  the  deceased  was  likely  to  bafe 
been  withdrawn  from  him ;  for,  as  far  as  the  evidence  goei, 
the  deeds  had  been  deposited  with  Mrs.  Phebe  Slack,  and 
were  not  in  the  possession  of  Mr.  Wintle.     There  may  hxrt 
been  some  papers  which  were  not  deposited  there.     The 
book  which  has  been  brought  in  (No.  9)  'was  brought  from 
Mrs.  Garland's  house,  and  the  codicil  propounded  was  found 
on  the  26th  September,  1846,  in  that  book,  by  Mr.  Harvej, 
in  the  presence  of  Mr.  Henry  Wyatt-     But  who   placed 
it  there?     How  came  it  there?     The  presumption,  it  miy 
be  said,  is,  that  it  was  placed  there  by  the  deceased  him* 
self.     But  when  could  he  have  done  it  ?     The  deceased,  iw 
are  told,  took  the  will  and  codicil  into  his  own  possessioOf 
when  they  were  executed,  and  wrapped  a  piece  of  paper 
round  both,  and  left  them  on  the  table.     It  is  true,  he  n»j 
afterwards  have  separated  one  from  the  other,  and  placed 
the  codicil  in  a  book  (for  what  reason,  however,  does  not 
appear) ;  but,  to  be  sure,  from  the  appearance  of  the  paper,  I 
should  much  rather  suppose  that  it  had  been  kept  and  carried 
about  for  some  time  in  the  pocket,  than  deposited  in  a  book; 
and  if  the  deceased  did  place  it  in  the  book,  it  must  ha?e 
been  done  on  the  30th  June,  or  on  the  1st  of  July,  for  he  died 
early  in  the  morning  of  the  2nd.     If  this  had  been  done, 
Mrs.  Garland  must  necessarily  have  been  acquainted  with 
it ;  she  was  constantly  about  the  deceased,  attending  upon 
him.     So  that  the  whole  story  is  full  of  improbabilities. 
Evidence  as      Still,  improbable  as  the  story  may  be,  there  might  be 
to  handwriting,  p^o^f  ^f  t^g  handwriting  of  the  deceased,  and  of  the  hand- 
writing of  Mr.  Mant ;  but  unfortunately  all  the  evidence  as 
to  handwriting  is  the  other   way.     It  is  true,   when  Mr. 
Henry  Wyatt  (who  had  been  in  the  employ  of  Mr.  Henrj 
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Mant,  and  is  a  clerk  to  his  son)  is  examined  to  prove  the  Aug.  3, 
handwriting,  he  swears  that  he  believes  Mr.  Mant's  name  to  if^^T^orrf 
be  his  writing — that  is,  when  examined  in  chief;  but  when 
he  is  called  to  depose  to  the  handwriting  upon  interroga- 
tory, and  several  other  signatures  of  Mr.  Mant  are  produced, 
and  the  differences  between  them  and  the  signatures  to  the 
will  and  codicil  are  pointed  out  to  him,  he  will  not  take  upon 
himself  to  swear  that  these  are  of  the  proper  subscription  of 
Mr,  Mant,  but  he  believes  they  are  not :  and  he  is  the  only 
witness  to  prove  the  handwriting  upon  whom  any  reliance 
can  be  placed.  Amongst  the  witnesses  on  the  other  side,  Mr. 
Vincent  and  others  swear  that  they  disbelieve  the  signatures 
to  the  will  and  codicil  to  be  the  handwriting  of  the  de- 
ceased; and  there  is  the  evidence  of  other  persons,  Mr. 
Netherclift  and  Mr.  Clarac,  gentlemen  skilled  in  hand- 
writing, who  depose  that  the  signatures  of  the  deceased  and 
of  Mr.  Mant  are  both  fictitious,  and  that  the  signatures  of 
Mr.  Mant  to  the  will  and  the  codicil  were  not  made  by  the 
same  person,  and  the  same  with  regard  to  the  signatures  of 
the  deceased.  All  the  proof  upon  this  point  is  one  way : 
there  is  nothing  but  the  evidence  of  these  two  persons.  Ford 
and  Lewis,  that  they  saw  the  deceased  sign  his  name  to  the 
papers,  and  that  Mr.  Mant  attested  the  execution. 

The  whole  story  on  one  side  is  consistent  and  probable, — 
that  the  deceased  executed  a  codicil  on  this 30th  June,  confirm- 
ing his  will  of  April,  1845 ;  and  here,  on  the  same  day,  is  this 
other  transaction  of  a  totally  contrary  character,  that  is,  the 
making  of  a  will  and  codicil  by  which  a  great  alteration  is  made 
in  the  disposition  of  the  property,  in  the  appointment  of  exe- 
cutors, and  in  the  disposal  of  the  residue  of  the  property. 
The  papers,  it  is  pretended,  were  prepared  by  a  solicitor  of 
eminence  (who  had  left  off  professional  business  generally) ; 
but  they  are  written  in  such  a  manner  as  no  professional 
person  would  have  written  them  in,  or  suflTered  them  to  be 
prepared.  So  that  the  story  is  improbable  in  itself,  and  in- 
consistent. Who  is  Stephen  Ford,  and  what  is  Stephen 
Ford  ?  He  had  been  employed  by  the  deceased  in  certain 
matters  connected  with  his  property,  having  been  in  the 
habit  of  serving  processes  for  him,  and  he  had  kept  a  public 
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Aua.  3.       house,  and  was  certainly  known  to  the  deceased,  and  ^ 
Wintlev  Ford  ^^^ceased  appears  to  have  given  him  small  sums  by  way  of 
charity.     He  occasionally  came  to  the  deceased's  house,  bat    ; 
if  he  took  a  meal  there,  it  was  with  the  servants  in  the    | 
kitchen,  and  not  with  Mr.   Slack  himself  and  his  house- 
keeper,  Mrs.  Garland;  and  it  cannot  be  contended  that  the 
credit  and  character  of  this  person  are  established  before  the 
Court  to  be  such  as  that  the  Court  could  place  any  reliance 
upon  them,  as  supporting  the  probability  of  the  transaction. 
What  is  the  Court  to  do,  under  these  circumstances,  with 
this  evidence  as  to  handwriting  before  it, — which  is  all  one 
way  ?     And  although  the  witness  John  Ford  says  he  does    , 
not  expect  any  advantage  from  the  establishing  of  these 
papers,  and  although  Mr.  Lewis's  statement  concerning  hii 
rent  may  be  correct,  they  are  not  persons  who  come  before 
the  Court  with  that  degree  of  credit  which  entitles  their 
evidence  to  be  received  as  proof  of  a  case  so  inconsistent 
with  facts.     The  real  question  for  the  Court  to  determine  i^i 
not  whether  there  has  been  a  conspiracy  in  this  case,  bat 
whether  the  evidence  is  adequate  to  what  the  case  demands; 
though  I  think  it  is  impossible  not  to  see  that  the  case  is  one 
in  which  a  gross  fraud  has  been  attempted  to  be  practised,  and 
that  the  parties  have  laid  themselves  open  to  an  indictment 
for  a  conspiracy  ; — I  have  no  doubt  it  is  so.     The  Court  is 
not  bound  to  find  out  by  whom  the  papers  were  written^ 
or  who  wrote  the  names  of  the  deceased  and  of  Mr.  Henry 
Mant,  subscribed  to  them  ;  the  Court  is  not  bound  to  do  it, 
though  it  may  form  a  pretty  strong  conjecture  by  whom  it 
was  done.     But  the  question,  and  the  only  question,  for  the 
Court   to   decide  is,   whether   these  papers  are   proved  to 
be  the  last  will  and  codicil  of  the  deceased,  executed  by 
him  with  an  intention  that  they  should  have  effect,  and  thsl 
the  names  of  Mr.  Mant  and  the  other  persons,  Lewis,  Ford, 
and  Manning,  were  subscribed  to  these  papers  as  attesting 
The  case  set  the  execution  of  them ;  and  I  say  that  there  are  circum- 
up  untrue ;       stances  to  shew  that,  from  the  beginning  to  the  end,  there 
is  no  truth  in  the  transaction.     And  as  to  the  declaration 
which  Mr.  Fidler  speaks  to,  that  the  deceased  said  he  would 
provide  for  Stephen  Ford  for  the  rest  of  his  life, — is  that  a 
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sufficient  ground  why  Ford  should  take  half  of  the  residue  Aug.  3. 
of  this  large  property,  and  be  an  executor^  the  executor  dis.-  |f7,„/^7~Forrf 
placed  to  have  £500  only  ?  What  ground  is  there  to  shew 
any  intention  on  the  part  of  the  deceased  to  make  this  per- 
son, Stephien  Ford,  his  executor, — that  he  held  him  in  so 
much  respect  as  that  he  should  supersede  Mr,  Wintle  in 
the  execution  of  his  will  ?  I  am  at  a  loss  to  conceive  a  case 
more  improbable  altogether.  I  say  that  the  will  of  April, 
1845,  and  the  codicils  to  it,  are  established  beyond  all 
doubt,  and  that  the  will  of  the  30th  June  and  the  codicil  are 
not  established  as  being  the  act  of  the  deceased  ',  on  the  con- 
trary, I  think  they  are  proved  not  to  be  the  act  of  the  de- 
ceased: and,  under  these  circumstances,  I  am  of  opinion  I 
must  pronounce  against  the  validity  of  the  will  and  codiciF 
propounded  in  this  cause ;  and  I  should  proceed  further,  to 
condemn  the  individual  who  propounded  them  in  the  costs, 
notwithstanding  that  he  has  been  admitted  a  pauper ;  but 
I  do  not  think,  under  the  circumstances,  that  it  is  necessary 
for  the  Court  to  go  to  that  extent  against  this  individual. 
If  other  individuals  had  been  before  the  Court,  the  Court 
would  undoubtedly  have  done  so,  for  I  am  satisfied  that  and  based  upon 
this  is  an  attempt  to  impose  upon  the  Court,  and  to  palm  ^^* 
upon  it  a  will  and  codicil  of  which  the  deceased  had  no 
knowledge  whatever.  I  content  myself,  therefore,  with  pro- 
nouncing against  the  will  and  codicil  propounded,  and  decree       Papers 

probate  of  the  other  will  and  codicils  to  the  executors.  propounded 

*^  pronounced 

Proctors:— PiicA/«,  for  Messrs.  Wintle  and  Dowding;  Curret/,  for  *g**n«t» 

the  pauper,  at  the  beginning. 


END  OF  TRINITY  TERM.  AND  OF  THE  SITTINGS 
AFTER  TERM. 
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iait^^0  OTotttt  oC  atantiirbuiifii. 


1,/Sm».  November  2.  '  '  *  ^"  ^'   ^^'.^ 

In  a  cause  The  Ofjpice  OF  THE  Jddgb  PROMOTKD  BY  BbooUbb  Vlir. 
mottda^insTi  YouNGBR  o.  CRBa8WJtLi.w~Af*^iai.~Thit  wa«..o»i^al^: 
Clerk  in  Holy  proceeding  against  the  Rev.  Henry  GvessweU^/viotrofisfcak 

^'suipen'Sed  S^  M^^^«^^'  Somerset,  for  quarrelling. iD|d^%|itiogr».tomi^ 
from  office  and  ing  and:  ufl&ng  piofiuie  and  indecent  latigitagiey  -^reqiienlif 
cert^r  Iriod*  P"^^^  houaeai  and  habitually  drinking  to  exeeasw.  .The  Ca«l 
and  until  be  (February  12^  1846)  held'^that  the  Ardcfes  were  fsufficieailf 
produced  a  cer.  pyofred,  and  asnteneed  Mr.  Cretawell  io  saspemfaai  mhilftk 
tory    to    the  ^  ^  benefiaio  for-  eighteen  month v*  to  commenoa  fnMnL  4bI 

Court  of  his  after  the  date  of  noblication  of  the  sentence,  iianiely,  theM: 
conduct  during  _-      .-^^^        \«.  .  mi         »•* 

the  suspension,  March,  1846^  and  further  to  continue  until  he  anouid  fi» 

and   was  also  duce  a  certificate^  approved  of  by  the  Courts  .«ndeB<4br 

the  costs ;   at  h^nds  of  three  beneficed  clergymen  in  his  netghbottrhdiA 

the  expiration  that  he  had  properly  conducted  himself  during  the-  pmoid 

suspension, up-  suspension,  condemning  him  in  the  costaaf  the  prooeedbfir 

on  the  exhibi-  The  costs  were  taxed,  on  the  10th  March,  at  £581.  lda<  lOd^ 

fa^oTf  *certifi-  *  Monition  for  their  payment  was  decreed  and  issued  on  tht 

cate,  although  26th,  and  attempts  were  made  to  serve  it  uponMr.  Cict}* 

not  ^''en'pl^rd'I  well,,  but  without  success.     On  the  16th  April,  1846,  JUl. 

the  Court  re-  Brookes,  the  promoter^  died.     On  the  16th  May,  adniili<- 

penslon^*  ^^^  tration  of  his  effects  was  granted  to  Elizabeth  Havkes^btfP . 

no  fresh  proceedings  were  commenced  for  enforcing  <bl 

payment  of  the   costs.     The  period  of  suspensicm  bavii\g 

expired  on  the  9th  September,   1847,  upon  the  next  Court- 

Oct  5.  day,  a  certificate  from  three  clergymen  was  exhibited^,  sad 

'^  4  Notes  of  Ca.  429. 
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the  Surrogate  (Dr.  Biimaby)  was  prayed  to  relax  the  sus-       Nov.  2. 
pension  ;  but  the  application  being  opposed,  on  the  ground    Brookes  v. 
that  the  costs  had  not  been  paid«  it  stood  over  until  this  day.      CreuweU, 

AddanUy  Dr.,  for  Mr.  Cresswell,  now  repeated  the  applica*  abgumint. 
tion.  The  period  of  suspension  having  expired,  and  a  certi- 
ficate, as  directed  by  the  Court,  having  been  brought  into 
the  Registry,  I  pray  that  the  Court  will  admit  the  certi- 
ficate and  relax  the  suspension.  When  the  Motion  was 
made  before,  it  was  said  that  the  costs  had  not  been  paid  ; 
but  the  sentence  did  not  continue  the  suspension  until  the 
payment  of  costs.  No  step  has  been  taken  to  enforce  the 
Monition  or  to  obtain  the  costs  from  Mr.  Cresswell  since  the 
grant  of  administration  of  the  Promoter's  effects,  in  May, 
1846.  Instead  of  praying  a  Monition  on  behalf  of  the  admi- 
nistratrix, the  matter  was  allowed  to  stand  over  until  the 
expiration  of  the  eighteen  months. 

Sir  J,  DodsoHp  Q.A.,  for  the  administratrix  of  the  Pro- 
moter, in  opposition  to  the  Motion. — The  condemnation  in 
costs  was  a  part  of  the  sentence,  and  the  Court  will  not  relax 
the  suspension  until  its  sentence  is  fully  complied  with. 
Mr.  Cresswell  defended  the  suit,  and  increased  the  expenses 
thereby,  and  he  has  not  paid  the  costs, — ^the  taxed  costs, — 
in  which  he  was  condemned.  Various  attempts  were  made 
to  serve  the  Monition,  but  he  evaded  the  service.  Mean- 
while, the  Promoter  died,  and  the  Bishop  of  the  diocese, 
from  whom  the  Letters  of  Request  issued,  is  dead.  The 
certificate  is  signed  by  three  clergymen,  who  were  examined 
as  witnesses  in  Mr.  Cresswell's  favour,  and  the  Court  did  not 
rely  on  their  evidence. 

PsR  Curiam. — The  first  question  is,  whether  the  certi- 
ficate is  sufficient,  and  the  suspension  should  be  relaxed. 

Addanu. — There  are  two  questions;  first,  whether  the 
Court  will  relax  the  suspension  ;  secondly,  whether  it  will 
grant  a  Monition  at  the  prayer  of  die  administratrix  for  the 
payment  of  the  costs. 

Sir  H.  Jennbr  Fu8T.-^The  Court  was  of  opihion,  in  Jodomimt. 
this  case,  upon  the  whole  of  the  evidence,  that  the  Pro- 
moter had  established  his  charges  against  Mr.  Cresswell,  and 

VOL.  V.  4  a 
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Hov.flL      aocordiiigly  it  sentnioeiL  Inni'  t»>  a-  aoapeiuion  Mfi\  tjffimti 
Prmkut.     ^  ^^^  ^^  ^f^^J^^^  ^^^^if  *^^^  tuapenaioffi  n«ttoik 
OrmamdL     fokxed  untH  he  should  praboe  a  oertificate*  which  ibonU 
be  approved  of  by  thd  Coiirtr  foom  three  beneficed  dngp 
men,  at  to  hu  conduct  dunog  the  period  of  mmpcbm; 
and  fhrther^  itcondcmiied  Mr.Creaaweil  in  the  coets.  Ibr 
ever  the  Court  might  regrdt  the  aaMMtat  of  tbe  tot^md 
although  it  vat  of  opinion  that»  on  both  sides^  the  cotu  hi 
been  unnecessarily  increased,  it  could  do  no  lesa  than  e» 
demn  the  party  in  the  taxed  costs.   The  period  of  autpenan 
having  expired,  and  a  certificate,  aigaed  by  three  benefioai 
dergymen,  having  been  exhibited,  the  firat  question  mhiA 
arises  it,  whether  the  certificate  ia  aufficient.   .The  tha 
gentlemen  who  have  signed  thit  oertificate  reside-  in  dK 
neighbourhood  of  Mr«  CresswelU  and  they  'Oertifj  thai  Aai 
the  9th  Mardi,  1846,  to  the  present  time  <10th  Septcnte 
kst),  he  had  reiided  at  his  house  in  the  pariah  of  Creech  & 
Michael,  and  during  all  that  time  he  had  been  peraomlllf 
known  to  them,  and  had  conducted  himself  with  tbe  yf» 
jfNrietyand  deoerum  which  becaate-a  ctei^yman  ia  Hs^ 
Orders,  andthathe  is  deservia^pof  beiag  ttatfored  tQjike 
discharge  of  the  functions  of  his  clerioal  office«   .  Notl^ii^  ai 
be  more  satisftctory  than  this  certificate,  stating  that  CkcK 
gentlemen  have  personally  known  Mr.  Cresswell  for  eigkcfi 
months,  and  that  in  their  opinion  he  has  eonducted  hinidf 
in  a  manner  to  justify  their  belief  that  he  deserves  to  be 
restored  to  the  discharge  of  his  clerical  officea.     That  tUiti 
a  sufficient  certificate  I  have  no  doubt  whatever,  and  there 
is  no  averment  to  the  contrary.     It  is  said  that   tbe  time 
clergymen  who  have  signed  the  certificate  were  examinedii 
witnesses  on  the  defence  of  Mn  Cresswell,  in  the  prinqpd 
cause,  and  it  appeared  from  their  evidence  that  they  at  tkl 
time  knew  very  little  about  bim.    That  was  during  the  pm- 
dency  of  that  suit ;  but  there  has  been  a  period  of  eightees 
months  since  the  sentence,  during  which  they  have  had!pe^ 
sonal  knowledge  of  his  conduct.     If  I  refuse  this  certificstSk 
I  know  not  what  I  am  to  require.     I  am  clear  that  this  is  i 
certificate  upon  which  the  Court  is  bound  to  act,  as  a  su^r 
eient  one;  and  then  comes  the  question,  has  Mr.  CressaeU 
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oompHecl  with  the  sentence  of  the  €!o«rtso  far  m  to  entitle  Not*  8. 
him  to  a  relaxation  of  the  siispension  ?■■  Mr.  Cresawell  has  n-ZZ-  - 
not  paid  the  costs, — that  is  admitted.  A  Monition  vraa  Ctetitodf* 
taken  out,  calling  upon  him  to  pay  the  costs,  and  it  appears 
that  attempts  were  made  to  serve  the  Monition,  which  did 
net  succeed.  But  when?  In  March  and  April,  1846,  the 
gcntence  being  pronounced  in  February^  and  the  suspension 
Uiking  effect  upon  the  6th  March*  On  the  10th  March  the 
eosts  were  taxed,  and  the  Monition  issued;  andafler  the 
attempts  so  made  to  serve  it,  nothing  waa  done  from  that  time 
to  the  present.  What  was  the  other  party  about  during  this 
time  ?  If  it  is  competent  to  the  party  to  apply  to  the  Court 
now,  the  application  might  have  been  made  at  an  earlier  period. 
Why  was  the  matter  suffered  to  stand  over  for  eighteen 
months,  and,  when  the  period  of  suspension  had  expired, 
and  not  before,  is  the  Court  asked  to  enforce  the  Monition? 
I  am  of  opinion  that  Mr.  Cresswell  has  complied  with  that 
part  of  the  sentence  which  required  him  to  produce  a  satis- 
factory certificate,  from  three  beneficed  clergymen,  as  to  the 
manner  in  which  he  conducted  himself  during  the  period  of 
suspension,  and  that  he  is  on  that  ground  entitled  to  have 
the  suspension  relaxed. 

This  is  a  question  which  has  been  brought  before  the 
Court,  I  believe,  for  the  first  time  ;  but  I  am  of  opinion 
that,  the  Court  having  directed  that  Mr.  Cresswell  should 
be  suspended  for  eighteen  months,  and  until  a  certificate 
should  be  produced  and  approved  of  by  the  Court,  and  the  The  fmrty 
period  of  eighteen  months  having  expired,  and  a  satisfactory  •ndtlw  to  a 
certificate  having  been  produced,  he  is  entitled  to  have  the  thesutpension. 
suspension  relaxed^  and  to  be  restored  to  the  performance  of 
his  ministerial  duties.  But  it  is  a  very  different  thing  to  say 
that  he  is  to  be  relieved  from  the  obligation  to  pay  the  costs. 
The  Court  relaxes  the  suspension,  but  he  is  still  before  the 
Court,  and  whether  the  administratrix  of  Mr.  Brookes,  the 
Promoter,  may  keep  him  before  the  Court  until  the  costs  be 
paid,  is  another  question.  I  am  of  opinion  that  the  Court  is 
bound  to  relax  the  suspension,  not  only  upon  general  prin- 
ciples, but  likewise  with  reference  to  the  circumstances  of 
this  case.     I  therefore  direct  the  suspension  to  be  relaxed, 


^^^^     da0chigrg9.ofr;^be  {mclHm^  of  bUickri«il  oficeii  -.  /[ifarfiil 

CrtuwdL     Tile  Court  wiHiaakrlih«.  order' rdnxtpoctirof  loUk»«ftd 

finom.  the  9th  September  ?}  .  .Nor  the  euepriiiwfi  J—  bat 

going  OQ  all  this  time* .  Let  therekxetkNi  of  the  i 

take  effect  from  thia  day.         :     .  -      >' 

MonUionlbr    -  Sir  J*  Dodsam.^^1  move  fbf  ft  Mooitioo  me  H. 

^^^'  -*^Pbb  Curiam«-«*How  is  it  that  due  a|)plicatioii  hat  bam 

delayed  until  the  expiration  of- the  dghteeo  mcntha^eiri 

that  no  step  was  taken  mdcO' April,  1846  f]  -  Owing  to  tk 

death  of  the  Promoter. 

Sir  H.  Jxnnbr  Fust.^^  aim  «f  opinion  tha^  if  joa  at 

entitled  to  any  Mooitien  at  all^*  it  ia  a  Monidoa  to  Ac* 

cause  why  the  costs  should  not  he  paid  latlMiadndBiaftalik 

AddtmkB  did.  not  oppose  the  issue-  of  audi  ai  Montiii^ 

whictb  *■    ••••'       •■'■"■■  ■->■'•  •■■     ■■  •'  •'■■  ■?■;»    ■'^'" 

granted.  -    PkbCuaiam,  .WASigftnted.  v;»   '  '  •"  -  "-.-T.ii  :,rl::-ir.^ 

'  '  Proctors  !--7Wf,  Ib^  the  «d«i!nttbitM;  A^ftimf/Mi-'  d^UBr 

. -.■'.I  ,1         ...    •!.     Ill'      /.     /*     r  iiiii      /.  .4.i» 

,   ■..•        ,    ;    .:        \         t;-  •       ij'^     irtW       'li  A-       .  M^v^       III:     l-iljM.i 

■-,■•'    I     .*■-   ■■!     M-    tV  \  ■!  I  'M    -jn^        .-i'li     .      ,i|t    -^ilfTjrM'T 

I    .      -        1        .  ■  ■    /I     ' .  ■    ;':•!■     Jr     /     •  ■.  *    1 » "  . .      •  .Mj;  ; 


Hrrrogatibe  tTQurt  pf  firantrrburo/!  ! 

iff  Sett.  NovEMfifEli  6. 

A  will,  writ-     In  thb  Goods  of  John  Ashton,  DBOj-^^JIiefaw,  «» 

ten  by  the  de-  p«rte.-r.Tbe  deceased  died  21st  June,  1847,  haviacr  withlw 
ceased,  exhibit- '^     ,       ,  ,    ,  .        -n       i  .  .    .         .  . ,        .i 

ing  on  each  of  own  band  made  hia  will>  which  is  written  on  two  tides  ots 

the  two  pages  gi,eet  of  foolscap  paper,  each  of  which  b  signed  Inrthe  dfr 
bis     signature  ,         ,      ^,.       *»»t»t^*  «i#«»,-* 

and  an  imper-  ceased  at  the  foot  and  by  A.  H.,  U.  P.  A.*  and  T.  K.  Ai»  as 

fectattestation-  a  witnesses  to  the  signature  of  John  Ashtoo.*' : .  The  <nt 
scribed  by  three  P^g^  or  aide  of  the  paper  contains  a  bequest  of  his  wk^ 
witnesses,  as  property  to  his  wife  ior  her  life ;  and  ailerwards  he  gmsis 
thrsigmmireof  ^^^^  adopted  sons  £1»000  each  ;  and  this  page  concladtt: 
J.  A.,*^-^such  «  At  the  decease  of  aiy  wife,  M«  A.  A^  I  hereby  diapowef 
being"made  at  ^''^^'^^^  ^^  ^J  proporty  as  on.  the  iither.eida?^  Oa 
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tifae  lOfvuB'  Ma  tcn^enll  ^  b€t)Uest9' ' are  'itnefitibiiiBd,  Md  'tiMft      No^.  d. 

deocuedV  wife«M  tw0  «lb«^  }>erftt>n6  »e  fif(^poitited  ^exe-    ^^j^^^g^ 

cuCOfsv    The  will  is  4ated  24th  Aogfik8t/164S;  "  It  ap][^red  _^ 

that  i n  the  •omtaer  <of  ^haf  year  was  not  kna#n)  Ui«  dfr-  |,|,t    ^^    ^jt. 

eeaaed  produced  the  will  to  A.  H./sphister^  then  on  a  risit  nesses     could 

at  his  house,  and  after  signing  his  name  at  the  fbot  of  the  ^y^^  deceased's 

jfirst  paire»  in  her  pretence,  requested  her  t6  tien  her  naniengnatan    was 

,?.  1     ,,.,.,.         ^  .      '^  ,    .       affixed    to  Uie 

also^  which  she  did  m  hit  presence,  no  other  person  being  ^jn  ^^  ii,^  ^{^j^ 

|Kresent;  hot  she  is  unable  to  say  whether  any  portion  of  the  they  subscrib- 
secood  page  of  the  will  wat  written  at  this  time,  as  the  fgdorant    tiia^ 
sheet  was  not  opened  in  her  presence.     On  a  subsequent  the  paper  was 
occasion  (it  was  believed,  the  day  of  the  date  of  the  will),  ^^  '^p^^bate 
Avfl.  being  again  on  a  visit  at  the  deceased's  house,  the  de»  on  Motion, 
ooatedv  who  was  writing  at  his  desk,  requested  her  to  sign 
a'faper>'Upon  whidi  she  made,  in  his  presence,  the  signa- 
ture appearing  on  the  second  page  of  the  will,  but  the  de- 
ceased did  not  sign  that  page  in  her- presence^  w  ^tate  that 
he  bad  done  so,  nor  did  she  observe  his  signature.    After 
she  had  so  signed  her  name,  she,  at  his  request,  called  in 
R.  P.  A.  and  T.  K.  A.,  the  deceased's  nephews  (legatees 
under  the  will),  who  were  on  a  visit  to  him,  and  on  their 
entering  the  room,  the  deceased  requested  them  to  sign  the 
paper,  and  they  accordingly  wrote  their  names  at  the  foot 
of  the  first  and  second  pages,  in  the  presence  of  the  de- 
ceased and  of  each  other,  as  well  as  of  A.  H* :  but  the  de- 
ceased dl^  U^'si^  ^h^  pa^^|Vi^'a6ktiif^^^Vil'rignature 
in  their  presence,  nor  did  either  of  the  witnesses  see  that  the 
deceased's  name  was  signed  thereto.  The  deceased  did  not  on 
this  occasion  inform  either  of  th^iiritnessefir  that  the  papgf  he  -         '     ' 
piVidoGed  was  his  will,  nor  was  either  of  them  anirkre  of  t^ 
nature  of  the  document.    The  property  amounted  to  bi^ 

tweondB7,00a  and  £8,000*  » 

>4  Jii/otM,  Dr.^  in  moving  fbr  probate  of  the  paper,  sub- BiIoifOK. 
mteed  that  there  bad  been  a  good  execution  within  the  Sta- 
tuta^  The  signature  was  not  made  iii  the  p^es^nee'  of -the 
snbscribing  witnesses,  but  it  was  viitually  aektibwledg^ 
[Far  Curiam.^ H6W  so  ?]  = '  The*  attesti^on^hiuse;  <*  wit<- 
IKSKS.  td  the  slgRatute  'of  Johii  Athtoil,**  was  Irrittei^  by 
th^  tertator^ 'and  <bree  pttstAs^  in  Idiay'subsMbedthttii* 
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signatures  to  the  will.  -  [Pbr  CtnriAMlJk-JTbcyr  my  iHH^fiiipr 
about  whether  there  waa  a  aignatnre  to  the  pap^  or  not  k 
the  time  they  anbacribed.]  The  wilneaaes  hare  signed 
their  namea  to  a  clause  of  attestation,  **  witnetaea  to  tiie  ag^ 
nature  of  John  Aahton,"  which  muat  have  been  there  at  the 
time,  although  they  seem  to  have  forgotten  it ;  b«t  the  ivit* 
netaes  are  called  to  apeak  to  the  fact  four  yeara  after  it 
occurred.  The  whole  of  the  will  ia  in  the  teatator's  hand- 
writing ;  there  ia  a  full  disposition  of  the  property,  and  m 
appointment  of  executora ;  and  it  would  be  pu^ng  tk 
construction  of  the  Statute  td  the  very  extreme  if  the  Court 
should  refuse  probate  of  the  paper* 


DtCREI. 


Motion 
jected. 


Sir  H.  Jbnnbr  Fubt. — If  the  witneaaea  could  han 
proved  that  the  paper  waa  aigned  by  the  deceaaed  whai 
produced  by  him,  and  when  he  requeated  them  to  aign  k, 
that  might  have  amounted  to  a  virtual  acknowledgment affaa 
aignature ;  but  non  conttat  that  the  paper  waa  aigned  by  tbf 
deceaaed  at  the  time.  I  reject  the  Motion  in  common  ibna; 
the  paper  maybe  propounded^  and  the  partiea  maythea 
have  the  opinion  of  the  aoperior  Court,  if  thia  Court  shoaM 
be  of  opinion  that  there  ia  not  aufficient  evidence  to  aoppoif 
re-  the  execution.  All  I  do  now  ia  to  reject  the  Motion  in  cooh 
mon  form. 

Thomas,  Proctor. 


Where  a  tes- 
tator, residing 
in  Guadaloupe, 
in  his  will,  ap- 
pointing testa- 
mentary execu- 
tors (there  re- 
sident) as  to 
his  property  In 
that  island,  «nd 
an  ezecutor(his 
brother)  resi- 
dent  in  Eng- 
land as  to 
iri,l(X)  stock 
in  the  Bank  of 
England     (his 


In  the  Goods  of  Simon  John  Normxn,  oeol — Matmf 
eX'parte* — The  deceased,  formerly  of  London^  but  late  -of 
Guadaloupe,  in  the  West  Indies,  died  1st  May,  1844,  having 
resided  in  the  island,  with  his  father,  Simon  Norman  (noir 
deceased),  for  many  years.  Whilst  there  he  made  and  daly 
executed  his  will,  bearing  date  21st  April,  1843,  in  which  he 
appointed  three  persons,  one  of  whom  was  his  father,  testa- 
mentary executors,  and  his  brother,  William  Norman,  resid- 
ing in  London,  executor  for  the  sum  of  £1,100  New  Three 
and  a  Quarter  per  Cents,  standing  in  his  name  in  the  books 
of  the  fiank  of  England,  the  only  property  belonging  to  him 
within  the  province  of  Canterbury.     The  origiDal  will  re- 
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niaifit  on  rec^d  in  the  R^stry-  of  the  Trihanal  of  the  First       Nov.  a 

Instance  *t  Point*^-Petrei  Guadaloupe,  and  an  official  oo|iy   ^ ^^ 

was  brought  into  the  Registry  of  thia  Court.    The  foUow- 
iBg  clause  appears  therein:  "The  enclosed  letter,  to  the ^hS'^'jSiljI 
address  of  my  brother,  Mr. William  Norman,  at  Messrs.  J*  L.  tion),  referred 
Coa  &  Sods,  No  74  &  75  Great  Queen  Street,  London,  who  enclSsedV^'al! 
I  leare  my  Executor  for  the  sum  of  £1,100  sterling,  which  dressed  to  his 
I  possess  in  the  New  Three  pounds  ten  shillings  sterling  per  S^^J^^^i    {?.  ^ 
Cent,  annuities,  and  my  brother,  Mr.  William  Norman,  has  afterhisdecease 
nay  Power  of  Attorney  for  receiving  the  dividends  on  the  "^as.not  forth - 
said,  aumj  which  I  requeat  to  be  forwarded  with  the  receipt  Cburt   refuted 
of  purchase  of  said  stock,  which  will  be  found  amongst  my  P"****^®    ^   ■ 
papers."     On  the  15th  September,  1844,  Mr.  William  Nor-  of     the     de- 
Qiao:  received  a  letter  from  hia  father^  Simon  Norman,  who  c»Med*B  testa* 
bad^beea  living  with  the  deceased  at  Guadaloupe,  dated  tors  mGuadal 
9ith  August*  1844,  announcing  the  deceased's  death,  and  ^^P*  (l^i*  ^- 
dtftasUng^  m  what  way  the  deceaaed  had  disposed  of  the  ceased)  to  the 
£l^l|M)  stock,  namely,  that  the  interest  thereon  was  to  be  ^ecutor    in 
paidtto  hia  mother  for  her  life,  and  at  her  death,  one  half  tajjl^^in  what 
of.  the  principal  was  to  be  paid  to  him  (the  father)^  and  the  way    the    de- 
el;ber:half.  to  William  Normia,  but  in  case  of  Mie  iather'a  ^^  ^Jf  ^^'e 
4a«lh'iii  the  lifetime  of  the  .mother,  then  the  moietj  of  the  J^I.IOO  stock, 
fwrioelpal  waa  to  be  divided  amongst  the  decnaed's  illegi^  ^^^  ^^'^ 
timate  children,  then  residing  at  Guadaloupe.     Simon  Nor-  original    letter 
man,  the  father,  died  in  October,  1846 ;  the  mother  is  still  ^JStcnce'    "* 
living,  as  also  the  mother  of  the  aforesaid  children.     The 
letter  referred  to  by  the  deceased  in  his  will  has  never  been 
reoo\Ked  by  WilUam  Norman,  wha,  in  February,  1847^  pro- 
ceeded to  Guadaloupe,  where  he  made  inquiries  of  the  public 
authorities,  notarles,^  and  elsewhere^  as  to  the  exiatenoe  of 
such  letter,  without  being  able  to  ttaoe  or  discover  it,  and  he 
baa  no  doubt  that  it  is  lost . 

.  KxiberUon^  Dr.,  moved  for  probate  of  the  will,  together  Motion. 
with  tbe«ontent8  of  the  letter  addressed  to  William  Norman, 
a$.  executor^  Ikoited  to^the  £1,100  stock,  with  the  interest^ 
without  the  production  of  the  original  letter. 

.  Sli»  H.  Jbnnxr  Fu8T.<— I  am  afraid  the  Court  cannot  Of  cabs. 
go  the-  lengilh.'of  granting  probate  of  the  contenta  of  the 


fttt  PRBSOGATIVE  COUBT.  [ifmri;: 

Not.  6.       paper  a»  OMiUdned  in  the  letter  from  the  fiuher^  .9^  ttm^^k, 

Normal  ddc.  °^  proof  that  the  original  letter  from  the  deoeaaed  was  «ur 

in  existence ;  and  I  am  of  opinion  I  can  only  accede  to  tlml 

Probate    of  part  of  the  Motion  praying  the  Court  to  decree  probate  of 

wiU  onlj.         ^g  ^^i  ^Q  ^g  brother,  as  executor,  limited  to  the  £1,100 

stock  and  interest.    It  is  a  very  unfortunate  case,  nio6t«iik» 

doubtedly. 

dame.  Proctor. 


A  tettatnz,  In  the  Goods  op  Sarah  Wright,  widow,  dec— 
5d^  ^^ia  ^^^y  ear./wif<«.-.The  deceased  died  Seth  August,  1847, 
which  she  sp*  having  executed  her  will,  dated  11th  January,  1842,  with  if 
gjjj'*^^;^^^  dated  28th  October,  1846,  having  in  the  wfll^ 

codicil  in  which  pointed  J.  M.  and  C.  T.  P.  executors.  The  codicit  fs  in  tfe 
t?^ier^Su«b^*^®^^®*^  handwriting,  and  at  the  end  is  the  fblldwii)^ 
ter  aid  .  son  clause :  **  Whatever  is  due  to  me  at  the  time  of  my  debesie 
(appointed  re-  ^.^^  house,  bank,  &c.,  added  to  the  sale  of  my  fon^toit 
teat,  not  eze-  and  other  effects  after  paying  my  funeral  expenses  (whidi  I 
cntort,  in  the  desire  may  be  economical),  or  any  debts,  I  leave,  acoordSnf 
gatees   ezecu-  to  my  will,  to  my  dear  Mary  and  Henry,  as  legatees  etecn- 

*?"•"  "".  iJ"*  tors."  The  question  was,  whether  the  deceased  meant  t» 
Court,    with  .        _     ^  .        m*         ««T  f  V      .         «        . 

consent  of  the  appomt  these   parties,   Mary  Wright,   her  daughter^  mi 

parties,decreed  Henry  Wright,  her  son,  executors.     The  parties  themselves 

Lecutdnnam.  ^^  ^^  doubt  that  she  did  not  mean  them  to  be  eseonttin, 

ed  in  the  wilL  but  that  the  clause  referred  to  them  as  the  residuary  \egih 

tees  named  in  the  will ;  and  tliey  had  executed  a  proxy  <il 

consent  to  the  grant  of  probate  to  the  two  executor^  namsil 

in  the  will.  :  'u> 

The  personal  property  waif  about  £2,000. 

Motion.  Jenner,  Dr.,  moved  for  probate  of  the  will  and  codieU  \6 

the  executors  named  in  the  will. 

DicaiK.  Sir  H.  Jbnnbr  Fobt. — The  question  is,  wiMCher  th# 

daughter  Mary  and  the  son  Henry  are  executors'  aes  well  hl 
residuary  legatees,  the  parties  ^emselTes  beitig  of  epinioR 
that  it  was  not  the  intention  of  the  deceased  to  appoint  tkenl 
executors;  that  her  intention  was  only  to  give  tbekrsfiM 
property  as  legatees.      She  was  not  \try  well  skilled  in 


IM7.]  PifittO«At^t^C^I#:  5^ 

th^^tt  as  btccutors.     Utidef  tlWcircumsteftfiSi,  tfce ffaitieil 

being  ^^tnselveer  of  opinidrf'lhM;  they  are 'Tk5t  e)fecutdw;»   -     > ^      ? 

drtd  there  |>eing  a  "proxy  of  c<)n9ent,  I  am  of '^pmioft'tbttl"  v  •-•   "^ 

tbe^€©un  is  in  a  cc«kKti6!Vta  at^tede  to  th^  prayer, ^h^g^aftl' 

probate  of  the  will  and  codicil  to  the  executors  iiato«*d-iii 

the  will. :  ..  > 

Jenning8t  Proctor. 


I^  T^B  Goods  op  Svahn  .Ghoy^niwiMs^  w  Gsoimw.     A    wilT'  *f 
Gwy^B)^  Dpc^3fo*>«,#ap-pflf<tf.— Tbe^deo^«f?d,  «;ho  di^J^t?'^^^ 
ii), August,  1847,  upon  her  nuurri^ge.with  MivG^pr^GlqT^fvwHb  i9ie  Mitite 
(Akfs  being  at  that  time  the  widQw  of  a  P^»W.nwnQdB^)^^J^^**^*^ 
b^f«9tliepieot,  had^r^sevK^  to  ba^eelf  ,lib«i  ipim^T  of ;  .(U»fi94r  mlHad  iatytbi 
H^ of,cer^n  propertjfby wjJi.  ,Up^ ^xecu>i«^,*t8 P<>W?>.^u^./^'*'' 
i^^olJUB^regpectsdiUy,  shewgned^the  w>)l  vi^  -      »- 

U  BwU"  her  fc^wer  husbwi,  in^te^d  of  "  q^fjijef,'; ,  '^'J^    ';       ;.    ,  . 
wifMMM^  saw  the  jiame.ahe  ^signed,  Jbul^^id. Wt>Ji|iHei^  Vfii3%    V  - 

i^ Qut^.  The.9ae9tiop  V4%  wfcet^rllHflrQ  w^ft * gopd ej^f^u^     , ,^ /*' .. ,  '^^ 
lion.' imder the. Statut(»4    >.,.'....■..,,    >:•*..>  i......    ,,ii      -..rinT^'    —      --t-- 

t.^ar<^.  Dr.,  laoveclfor'-probAW.  .,     ..,.h  ;..-,,,  aCw^oH.;     * 

not  take,  it  as  hey  mark;  that  W0NUJ^,/u^ii?9t»  thoi^     .  s  .  ,1  ■ 

^e.coulil  write.    Xam  prepareii  t»  6iQ^jtbate,^.itt^l^J^§ 

aiiffifrfftntt  exQGiHion.  of  .the  wilL    I  bdiemo^o^^f fQiV9?  ha^./o^! 

eurred  of  this  particular  kind.    There  has  been  Ajsa§95  ¥11 

vhich  a  person^  being  desii^ed  by /A  tjaNBt^r^  to.^gf^,^:iriIl 

for  huttf  wrote  I^is  qwq  namo,  and. ]t)Mt will  WW  a4f9ikted  ^, ,    ,,■ 

to  probate.    This  will  is  subscribed  by  Ac^  dctceased^apf) 

the  signature  is  attested  by  two  witnesses  who  were  present 

at  thi«;  flame  tioie^  and  J  may  consider  it  aa  aig^ed  ^itifLj  .tier  , , 

mark.  The  drcumstance  that  afae.  waa  diaposing  ipf  pnQ|^rt]f 

abe  had  from  her  former  husband  may  have  led  to  the  nwr 

taker;  atill,  baviog  been  married  ten  years  to  her  then  l^fr 

bandi  hm  mistakeis  somewhatiextcac^dinai^.  *  I  lam  oC^i^ioi^Q 

VOL.  V.  4  b 


Obvv^Ac.    ^"^'^  twdfitiMesaesy rirho  attested  lhei«ao&e»'i0^0DfekMikif 

••=.-';^\        probatCL  •-'!)«    "if       '-...:?-,,/,.       i  r.    /■     •   m.       .:i->h  .'   )  -trit  iV 

=  *•'''•'■■      '        .f«.'!     •'^•   .         ■■'    J     n  --J  '■        :'■     .-    ?     >-!    J.)   h'-^-*;:  W((fl 

A  holograph  ><!  T«t>8^1itt-  V.   HofcTSMPFTBC     A*ltD  ^  OTHBIUEl,)  i  Brt)i ^thM 

will,  of  1830,  ^^^^„,^j^^j„(5Q^^^j^Thi^:  ^^g  tf  fliit  for 'the' pnrpoAraf 
before  the  tes-  obtaining  the  directioh^^rlh^CburC  m  respect  tb  the  «an^ 
InT  *i^""JSS!  ^^^^  ^'^^  ^^"  bf Cburteft  aoltoft|»ffel^"late»aft ChJwkif'  Obss 
templation  of  <>^d  L6ti^  Acve> Ittatittfhetur^  of *«Dgin«»4  kcbes»eflge'4M^ 
that  events  be-  Uttd  tutl^ry,  irho  dS^ '  cfe  the  1 1th  Apr9;  1^47^  \oavib^4 
)y  the  whole  ^^^o^  ^nd  &ve  mfaiqr  children/  ahd  jpeneaied  *  bf >  {lenaul 
of  his  pro-  pfopefrty  dhMtiuiithigf^Co  abootflO^OOO^ '  He  left  a;  wHl^hWo. 
Ihtura  wife,—  V^V^'  ^^^  signed,  but' imMte^ted^  dated  the  8th;ScfpCeMba) 
pronounced  for,  1880,'the  day  pr^viotA  to  bis'mi^nagie  'ilbd  in  (  ootitelDpb 
rnSKent^^*"^'  of  that  ?  ev<ent,  which-  bequeWiied'*«th0-vfholfe  of  iA 
birth  of  issue,  perad«ial  estat^'^  (#ith  the  exception  of.sina]Me^acie9)|>tf 
JP^"X^4;;^^  the  lady,  ••with^Hom,''  theriirrittorsaym  ^Irfaave  theiiMt 
after  the  birtli  caufiieB  to  hope  Isha))  be  in  but  twelve  hoUrs:  uiiked"/i(now 
chiW^  — "me^  ^"  widow),  signing  the  paper,  **a9  containing  a  toughyhot 
ther  the  evi- safVidently  decisTTe^  instruction  respecting  hiat. last* valli^ 
denceofthewi-  ||g  retained  this  paper,  notwithstanding  his  matriage  sad 
cipal     leKHtee,  the  subsequent  birth  of  children,  in  his  own  immediate  cdi* 

refusing  to  pro- tody,  until  his  death,  and  it  was   found  after  that   event 
pound  the  will,  .     ,        -    .  ,  ,     ,  ,    i     .  i*  ^     ,      ,   .     . 

was  admissible  mclosed  in  a  blank  unsealed  piece  of  paper,  locuced  up  m 

in   support  of  1^]^  private  desk,  wherein  he  kept  his  papers  of  raomfiili 
'  which  desk  he  had  in  constant  use,  and  Uie  key  of  which  i» 

retained  in  his  own  possession.  The  deceased,  on  seven) 
occasions,  shewed  this  paper  to  his  wife,  and  freqa^dj 
referred  to  it  in  conversation  with  her  and  others,  from  the 
time  of  his  marriage  to  within  a  short  period  of  his  deatii, 
and  subsequently  to  the  birth  of  his  youngest  child,  in 
1845,  and  to  the  destruction  of  the  only  other  papers*  of  a 
testamentary  nature  of  which  any  evidence  could  be  ob- 
tained, and  which  appeared  to  have  been  drawn  up  by  him 
whh  the  view  to  the  preparation  of  a  more  formal  will,  tt> 
the  same  effect  as  the  paper  in  question,  the  declara^ns  of 
the  deceased  to  his  wife  shewing  an  intention  to  adhere  to 


theiwtily' nam^y  ^I  dokiot' kilow  iwhati enn ido better ;ilte      . Nor.e. 
wiD Ilhwe'WadeigiTds  ^oii  every! thiBf^/tbeLifivAstniiianoe     Tmierti 
in  the  Clerical,  and  your  own  money  is  already  settled  tOQ    H^z^ffef^ 
our  children,  you  having  a  life-interest  in  the  same."  ^  It 
appeared  to  be  for  the  interest  of  all  the  parties  concerned 
that  the  validity  of  the  will  should  be  established,  particu- 
larly with  reference  to  die  carrying  on,  •  agreeably  t«  tthe 
express  and  anxious  desire  of  the  deceased^  his  businesti^  ' 
then  yiriding  an  income  of  about  £800  a  year. 

It  having  been  considered  that  the  facts,  stated  in  afflt  • 

davits/Were  sufficient  to  repel  the  presumption  that  the  will 
ba^ibeen  revoked  by  marriage  and  birth  of  issue,  the  C(>uiit  Jidy  0. 
vaa-nuived  to  decree  probate  of  the  paper.  -  ^'^^  . 

n'.FlaCiTsiAH.-^The  cnrcamstances  are  certaiiily  veryi'per  - 

ooUar^aiiM^the  facts  fttated  in  theaffidavits  shew^very  atro9gly  „  ^'/  V 
anjntention  to  adhere  totfae  paper  after  the  birth  of  cbll- 
drten.  I  am  afraid  L  must  l^ve  the  parties  to.  propoand.  the 
paper.  I  cannot  grant  probate  against  the  interest  of  minor 
duldrcii.  I  must  reject  the  Modon.  . <  Tbere  is  very  strong 
proof,  as  far  as  the  affidavits  go,  of  an  intention  to  adhere 
to-  the  will,  and  that  it  would  be  for  the  benefit  of  all  parties 
that  the  paper  should  be  pronounced : for ;  but. I  oaAnot  .,. 

grant  probate  against  the  interests  of  ipinor  ohildrent  upea    ' 
Motion. 


>  The  paper  was  accordingly  propounded  by  Mr.  Stephen 
Tapster^  a  legatee,  against  the  minor  childrenf  the  surviving 
executor  according  to  the  tenour  having  renounced  probate 
and  administration^  and  the  widow  -having  refused  to 
propound  the  paper  and  renounced  the  .  curatrixship.  or 
guardianship  of  the  diildren,  both  having  so  renounced 
jind  Tefiised,  in  order  that  they  might  be  examined  as  wit- 
nesses in  support  of  the  will. 

Hardmg;  Dr.,  in  support  of  >  the  wilL^This'ii.almesit  an  Nov.  6. 
amicable  suit. ,  The  paper  is  propounded  by  a  legatee,  in  ARaoMENT. 
order  to  avail  himself  o€  the  evidence  <^  the  widow.     [Per 
CuRiAM.-^The  effiect  of  admitting  the  widow  as  a  witness, 
not  appearing  as  a  party  in  the  suit,  will  be  to  give  her, 
upon  her  own  evidence^  the  whole  property.    The  question 


Nov.  6.  18  important  as  a  precedent  for  other  cases.]  She  is  con* 
TViMter  T  P®^"*  under  Lord  Denpan's  Act,*  jrrhidi  is  an  enaUiDg 
m^ffd.    Stetute,  tc»VeUMVi^lft(HJ(l^ 

and  the  discovery  of  truf]|.  ^^yi^Qy^iAif. — The  will  is  pro- 
pounded by  Mr,  Tapster  ostensibly  for  his  legacy,  but  really 
and  tmly  i\m  tliefwidtip«r*i  ifkd#yt&uiLlilht»re8t.l'^  dle^  bot 
a  fiarty  BBmed  in  th«  reoord,  tfor  iitf -she  n^fknt^'Mt  jhf 
MmuDes*  The  only  question  isy  i/v^iether  she  W  « I^*  pemi 
on  whose  immediate  or  individual  behalF  any  actios^^  riA^II^ 
brought  or  defended,"  such  person  not  being  made'dbd!^ 
tent  by  the  Act.  This  is  not  an  action^  and  skeitftikv 
person  on  whose  immediate  or  individual  behalf  ate*  atiiidv 
can  be  brought  or  defi^nded  in  this  matter,  which^a M 
fa{f  a  legatee,  •defended  by  the  gtttfdinh  of  the  trdttcur  dril^ 
dren,  though  'her  interest  may  be  afie«t€»d  by  ttne'vefenft  tf 
the  siiit.  Biit  if  penmis  hating  «ny'ifllBeTe«l  inutile  ^Mlk 
of  the  suit  are  excluded  fVom  ghring  etidem^e^  itt  ii^uld^ll^ 
io  ceatravcfidon  of  thepaHoy  of  the  Stiftute^ 
\  J(0user,  Dr.,  caiUrhi  cited  Smdw^  ^  'JngMn^  wmha^ 
aattIed\th]B?^(«eBtion^'   ■•  '    ">  '-'i''  •'  ■'  -j'*  ^  r,\.,iut 

JuDQXKKT.  ( Sm  H»  JsmnBR  Fc7i9>^rtliink  ther^-is  suifeieiit  evi^Mice 
to  support  the  will, — shewing  adherence  to  it^  imd  *tfcM  it 
was  made  in  contemplation  of  the  marriage^ — without  the 
testimony  of  Mrs.  HoltzapflTel,  and  without  calling  upon  th^ 
Court,  therefore,  to  decide  whether  her  evidence  is  or  is  iiot 
receivable.  The  Court  would  not  decide,  until  it  wa^  al^so? 
lutely  necessary^  that  a  person  in  Mrs.  Holtzi^pffel's  ooodi^ 
tion  is  competent  to  give  evidence.  J  should  be  sorry  to 
give  a  decision,  in  such  a  favourable  case  as  this,  where  aM 
is  bondjide,  which  must  govern  other  and  perhaps  veiy 
different  cases.  I  am  satisfied  that  this  is  the  will  of  the 
deceased,  and  I  pronounce  for  it. 

The  costs  of  all  parties  to  be  paid  out  of  the  estate. 

Proctors:— FicWer,  for  the  legatee;  Fenton,  for  the  guardian  of  the 
minors.    '*" 

♦  6  &  7  Vict.  c.  85.  t  Ante,  p.  78. 
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i.  The  0FPrcB  OF  thb  Judgjb  promotbd   by  Fabnai«l       Articles 

ti.  CBAiQ.r-*Cai^e,-*-This  waa  a  proceeding,  at  the  pw>mo- JJ^^i*  ^op*! 

tioaoCMr.  George  Rooke  Farnall,  of  Burley  Park,  Hants^  ders,  fo/adul^ 

agaij^t  the  Rev.  John  Kershaw  Craifir,  clerk,  minister  of  the  ^"^t    fornica- 
-T        ^,        1      /•  ri  .       X  ,       1      »^       .  -«     ,         .       .     tion,  or  mcon- 

Pt^W  .Church  of  Saint  John  the  Baptist,  at  Barley,  in  the  tincnce,— held 

said  f:ountj,  for  having  been  guilty  of  adultery,  fornication,  ^®  **®  *"  P"* 

9^  .inpoiMdneiice.    No  appearance  having  been  given  in  the  tence,  suspen- 

fest  jndtsnce  to  the  Ciution  from  this  Court  (whither  the  ^^^^  ^^    ^"^^ 

caiipe  was  brought  by  Letters  of  Request  from  the  Bishop  ^^^^ 

of  Wipehester)^  or  to  a  Decree  by  Ways  and  Means,  the 

Court  «aa  moved^  on  the  first  session  of  Hilary   Term^  Jan.  12. 

1844,  to.  pronounce  Mn  Craig  in  odntempt,  whidi  "was 
accordingly  done;  but  in  the  ocurse  of  that  day,  doting 
th/e  siUdng  of  the  Court,  he  appeared  personally,  and  prated 
Articles ;  upon  which  occasion  the  Judge  stated  that  he. bad 
received  from  him  '<  a  very  improper  letter.'* 

^TbeArtickdi  whidi  .wem-^ituttod  ««itho«ft  bpp#aiddn» 
pleaded  aa  follows  :-— 

1.  Tiie  general  law.    2  and  3.  That  Mr.  Craig^  b^iog  a  ck;ck,i])i  Articles. 
Holy  Orders  of  the  United  Church  of  England  and  Ireland^  was, 
on  die  6th  May,  1839>  hcensed  as  minister  of  the  New  Church  of 
St.  John  the  Baptist,  at  Burley.    4.  That  in  1844,  and  in  January, 

1845,  be,  being  a  married  man,  residing  in  a  house  called  Picked 
Post,  in  the  New  Forest,  occupied  a  bed-room  on  the  upper  floor^ 
and  next  to  the  bed-room  occupied  by  his  female  servants,  the  bed- 
room of  Mrs.  Craig  (his  wife)  being  on  the  first  floor;  that  during 
the  period  aforesaid,  Mr.  Craig,  when  undressed,  was  in  the  habit, 
after  bis  female  servants  had  retired  to  bed,  of  entering  into  their 
bed-room,  and  therein  remaining  with  them  frequently  for  several 
hours,  and  was  guilty  of  adultery,  fornication,  or  incontinence,  as 
hereinafter  more  particularly  pleaded.  5.  That  in  May,  1844,  while 
Jane  Shelley,  a  young  girl,  then  one  of  his  female  servants,  was 
carrying  a  milk-pail  in  Vareley  Wood  (near  Picked  Post),  Mr. 
Craig  put  his  arms  round  her  waist  and  pulled  her  about  in  an  in- 
decent manner;  that  on  or  about  the  3rd  June,  1844,  he  and  Jane 
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1944,  Amelia  Archer,  then  about  fiftteii^wMlt  kittfitlift  mr^fg^ 
Mtx  CiloigyiMid  T^iiudnfedthsrdn  during  ttilpvtniglii^  at <wbiiApt2B^ 
iMdlma{0tata%'lheh  ;ibo1Itfolnte8I^ilra•  aho  iaili&B  >i6|9tte^iM 
Am  igtiiJaniury,  1845;  that  on  the  fi#tt^ht  df  *  Jemjiaa^M 
king  hi  his  terviee,  she  and  hdr  sister,  €3iidcrtte  Siimi;  tlUiomiim 
his  servants  (then  aboat  seveBte€p),  and  Aihefiii  Anbb-,  «t^iM 
ode  and '  the  aam^  bed  in  a  room  vdjoining  tfae'bad-trooiff  6iU£ 
Citug;  \rfao,  #bfl8t  they  wex^  U  bed  together,  on  t&fe  aaid  wgh^ 
Entered  thtir  bednroom  in  his  dz«ssing^owni)iaidrlBaa  doiiiniialte 
side  of  the  bed  h^r  Charlotte  ShsM^i^ho  pot  her  avm^  ointt  'ci  M 
antf  Itr.Oraig  remarkied  to  her,  "Chifrlotte^-  yon  we-^eMf^iUi 
tbett  pen  steie  clothes  ovcr'her,.  aaid'safid  he  rtaua  g^  -mh^ktpd 
she  answered,  "  You  ivDst  not  go  yet^  that  he  shortlyjAfikmnfiii 
Uft  the  bed-room*  7,  That,  on  another  nighty  shortly  belbM^dMi 
19th  January,  1845,  Mr.  Cra^^  having  oh  .his  dressiiig^firciwaaai 
shirt,  entered  the  said  bed^room,  where  Amelia  Archhrluid'Xto' 
lotte  Sims  were  in  bed,  and  having  taken  off  his  idres8in9^||eia» 
got  into  the  bed,  and  temained  therein  with  thehi  Jbr  setaiei 
hours  j  and  that  he  dn  that  occasion  committed  adoiliHy^^ett 
Charlotte  Sims.  8.  That  in  December,  tS44,  and 'Jamuaiy,'  I8IS^ 
Mr.  Cndg  frequently,  in  the  Icitchen  df  hiB;houito,-ent  bcXartT^d 
ire  b^Ween  Amelia  Archer  and  Charlotte  Sims,  and- 4>n  ^soniesf 
such  occasions  Charlotte  Sims  laid  her  head  upon  his  lap,  and  tki 
sat  upon  his  knee,  and  that  on  one  ev'^ning,  while  so  aitdxij^  fli^ 
said  to  Amelia  Archer,  **  Look  here,  I  will,  shew  yoa  s^^mdthiii; 
you  haire  ndver  seen;"  that  she,  without  any  resistance  en'lih 
part,  unbuttoned  Mr.  Craig's  waistcoat,  and  then  suid,  "  I  tkH 
not  Ihew  you  to-night,  for  he  is  ashamed  ;*'  that  also,  during  dii 
said  |)eriod,  Charlotte  Sims  on  several  occasions  remained  akni 
with  Mr*  Craig  at  night  in  his  bed>-room,  when  he  befaayed  so'hir 
in  an  indecent  manner.  9.  That  Amelia  Archer  having  bedi 
taken  from  his  service  by  her  mother,  in  consequence,  as  he  wefl 
knew,  of  a  complaint  made  by  the  former  to  Mary  Archer,'  ha 
mother,  oC  his  conduct  pleaded  in  th&  7th  artkh^  Mr*  dh^en 
or  about  the  day  she  left  his  service  (19th  January,  1845),  calkd 
on  Mary  Archer,  and  asked  her  to  let  her  daugliter^eoMl>adc; 
that  Mary  Archer  refused,  saying,  ^Sha  comld  not  let  herg<rbitk 
on  account  of  his  going  into  the  giiis'  bed-room;'*  th^  Ut 
Craig  thereupon  replied  ''that  he  bad  not  done  so,  and  had  ddJf 
rapped,  at  the  door,,  as  time  for  them  to  get  up.^  •.  KK^That^oA^ 
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Simdby^^Mly  before'GbritlwB^f  lfl44iTlNnrfOivil^  jomgifsllli 
pwMikmen  of  Mr.  Gifa%  (tad  taaougfihmk  Mom  Saulii)^  ^iTeul  Im 
driaki  tM.'in  tke  Idtefaen  at  U«.:ha«tt^  «Bdaftet»Mr8.Cnu9 
i^jvd'to  them  itt  tke  tlnraring-^rocim  upon  ^tiieorguH-aad  witb 
himfaiiBg  or  cliAnted  part  of  the  aemee  of  the  QhjmlirtiaiJt  tlM 
gvlohaTiiig)iiadth0ireupp«r  in^  haUihtayMx.Ctmg^  htAogmlhk 
kitolf em  polltd  back  the  ohair whoreoa  Jam Smitbins aittiig^ 'a«A 
j^ltiiigiliig  hands  nnmd  htr,  kksed^  or  alted^ted  to  kbd  hi^  and 
ficklod  the  kAeea  of  Jeftie  Shelley  "Widi  one  of  hie  handa^.  tayiogi 
bcTdid  80  to  see  if  ahe  waa  jeAloua.  11.  Thal^  aubiequcitly^  to  tto 
pRtmiato  in  the  pveccdieg  artick>  Mr.  Crm^  vntd  to  Lyidn  Sipitfay 
mtther  of  Aim  Saoith  (to  whom,  aa  he  well  knewv  Aba.  Smith  had 
cbm|))kined  of-  his  conduct  aa  befinre  alleged)*  ind^  fad  tefidreace  to 
aikinteftiew  which  she  had,  ab  hour  or  two  befiore,  had%id<  Mr* 
FaniaH^iinqoired  of  heir  what  Mr.  Famall  hadicome:  aboals  thiil 
alio<  aaid/hai  had  come 'concerning  her  daughter/ whom -^hOi  bad 
beai!di<lie  (Mr.  Craig):had  attempted  to  k^e  whenrahe-wabt  tOi  taaj 
to  whieh  atatemeat  Mi^.  Cn%  gave  do  denid,  end  made  norefdj^ 
btit»  the'  folldwing  day,  wrote  to  Lydhi  Smith,  letjaeadng^  hdr 
daughter-  to  come  t6  hia  (Mr.  Gbraig's)  houae.  12^^  Kffhthifcw  thd 
letter./-  13.  ThM,  for  Buch<  esfieeatea,  MK  Crtug'  oaght^to  bi^ 
cononically  corrected  and  poniehed.  :  U.  That  on  the  4th  Febni''. 
arj^  1845,  appJication  was  made  to' the  Archbishop  of  Gantathaty 
by  Mr. Famall, charging  Mr. Oiaig  Withadnltefj^ &ai %hercrapoti( 

00  the  6tk  March,  1&45,  the  Arctibiahop,  by  tirtue  of  the  Act  S  &<# 
Viot.  c.  86  (the  Bishop  of  Wincheater  being  the  patron  of  the  New 
ChurohX  isseed  a  notice  to  Mr.Craig^  and  on  the  25th  of  Mardi 
ieaaed  a  Comonssion,  directed  to  the  Yen.  C.i.  Hoare,  Aitihdeacoii 
of^iacheater,  Rev.  W.-  J.  Yonge,  Rmral  Dean,  Rev^  Bj  Foctescne^ 
Rnr.  1.  P.:  Hammond^  and  Rev.  C.  Hatch,  t6  inqoire  into  th^ 
gilciands  of  the  charge,  v^ho  reported  that  there  was  prmd/asiB 
groiuid  for  instituting  farther  proceedings,  and  that  the  Bishop 

01  Winchester  thereupon  sent  1^  caae  by  Letters  of  Reqiiest  to 
thiaCoort.  .     •     >< 
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On  behalf  of  Mr^  Craig  a  Defensive  All^atiOn  uroi      Defensire 
brought  in^  which,  aflter  reformation,  pleaded  as  follows:*^  Allegation. 

1.  That  Mr.  Cnug  has  not  violated  the  laws  £cclesiastieaI;1)ot 
hasy  since  hie  residenoe  at  Barley,  faithfully  and  diligently  dta* 
charged  his  duty  as  minister,  and  acquired  the  good«will,  and 
conducted  himself  to  the  entire  satisfaction,  of  the  great  majority 
of  the  inhabitants  of  the  district>  among  whom  he  was  held  in  Ugh 


H^v.  in  ^itMM  andt  hrdgfafd^Mi' wrfF  f(#<lM^toAttliel*  ilb'#fa^  Ito  pMMt 
.— r  .  ldvpUbfio'«al«ftitnitiiii«;  te'(bp<lii8'*illileillkA»'«o'liie(«dMlfii^ 
cir^  alto  to  the;  poor  and' «i«h  M  tM*  dlairioi^^Md  ^sdoii^dAefliqiii 
ragard  contiaiied  'utHftiainishod  ^ip'  to '  the^  t'>^<^'i>*<'i'i>^al^^ 
That  Mr.CMigf  aad bio ntf^'^bdp  had  iboeH-  MnriMl  for^lMtii 
ytars^  tuidhadfotir«Mldrett>ilie«^«l«rafo^li]ro^  kad'^MMM^i 
tomo  of  ^Ml  aoad  ufoiiitamip^^d  tfi^iofei  i  4ba|i  thi^  oiitttpfl| 
f^parate  bod-rootts  wan  •aoltlf  tt^idg<  to  tli6^)kato^b«a)lli  <tf  Mia 
CVaSg.  3.  That  Mr.  Faraall,  iha  praiii6tisr,  iMa  cntti^tOMd  ili 
mnifeatad  in  varioua  wtfjra  a^fe^Ubg'tff  jt^^eaf  ^^inVonAl  MAitf  rial 
illi^ll  tdtvai^s^Mr.Ciyiyf;  aftdthat  «ach^  imdiall  oPtliodi^ 
ariided  agaiAsI  hitn  liate  beMi  vrkkodly  amd  baMiim^y%nMitflft% 
Mr.  Famid),  andf  are  utterly  Mae  atid  unftmndod^'tiiMr'MhiOMft 
haa  nefftr  been  ga'dty  of  any  Act  of 'idttltery/fomicaiioti^  or4lMi> 
tiMi^aBd  haa  meter  tak€aaaylhdaoant;Mipm^ry^or''UidM«ad^ 
liberty  or  fariillifltrity  irHh  any  feftoalo  wtMOaVerl*'  4> '  QMaerpKik 
the  charge  of  Hldacent  faniiliaritievt^Mi'i  Craig<  with  JantSlufl^ 
alltgediii  the  5th  oftha  AitietearlfiVkreloy  Wbod,«iia^aadV(li 
WilHaxn  White,  the  only  witness  jp^od^eod  m  aupport^f  tliia  diftl|i 
(and  wbo  is  a  serrant  of  l^fr.  FaniBn);ifl  his  «Wdctao6'lMfer«llia 
Oommiasion  of  Inquiry  at  Ibsley,  depotod  on  erbaa-oitaminitiMi 
that  such  tratoaaetbn  oceorred  whfiet  Hfr.  Qraig^  ivatod  a'4iiM 
(meaning  a  hm  tA  VAreiey),  which  <^rae  given  ^p  b^  liiitila  IB^ 
and  that  no  farm  bad  been  tented  or  becttpled  by  Mr.  CMgiatVif 
time  nnce  1842.  5.  Ckmnterpkada  thai  part  6f  tbe  filb^ANick 
which  chargea  tbe  commnston  of  adultery  between  Mn  €Mg#i 
Jane  SheUey  in  lUdley  Wood,  and  pleada  thai  it  waa  diailMiy 
•worn  by  White  (the  only  witneea  examined  in  aupport  of  thi 
cbalrge),  in  bis  eridence  before  tbe  Commiasionera,  that  be  «4i^ 
neaaed  tbe  commission  of  tbe  offence  in  RkUey  Wood  on  tUb 
erening  of  tbe  3rd  June,  1844,  at  seven  o^clock ;  wh«-oaa  tbe  wsid 
consiste  of  full-grown  beech  trees,  without  tinderwood  of  vHf 
sort;  bas  a  public  road  leading  from  Ridley  Bottom  di^a^ 
through  it;  is  crossed  bypaths  in  various  directions^  atfdiatU 
play-place  of  children  in  the  neigbbonrhood,  and  much  freqiieBttd 
by  such  and  others,  especially  on  summer  evenings,  and  ia  expaiei 
throughout  to  public  observation.  6.  Exhibits  tbe  depoMlienaif 
William  White  before  the  Commissioners.  7.  That  a  meeting  elf 
a  Female  Club  is  held  annually  at  Brockenburat,  Hante,  6a  A^ 
Tuesday  following  Trmity  Sunday,  which  ia  of  internal  lo  tta 
country-people,  many  of  whom  attend  to  witneea  the  waSdng  d 
the  members ;  that  such  meeting  in  1844  wae  on  tlie  4lb  Jbhi 
and  that,  in  the  evening  of  the  3rd,  Jane  Shelley  waa  tit  beeii^'tt 
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fli9  hmno  of  lMir/&t)ieF  and  fiootker,?  Aie  wholer  ^  .^hfr-  evimif^  V#v.  U; 
from  belwcea  flre  and  six  vatil  die  went  to  bed,  and  Ihat  duriag  nT^ 
tia  part  of  such  eveoioig  wae  the  aft  cdl  iq  the  compaiiy  of  Mk^  CVa^Z* 
Craig,  in  JUdlejr  Wood  or  elaewiiere.  8.  That  Amelia  Jane  Arel^ 
(« iipitaess  produced  in  aupport  of  the  Article)  was  in  thefienrMp 
of  Mr*  and  Mrs.  Craig  twice  only»  for  a  fortnight  only  on  tach 
pecaeion,  and  on  each  to  supply  the  place  of  Jemima  Sims>  their 
regular  servant,  during  her  temporary  absence  on  account  of  ill- 
health,  and  never  was  in  their  service  for  a  fortnight  with  Jenunia 
8ims;  that  the  nights  of  the  19th  December,  1844,  and  the  19th 
JMuary,  1845,  were  the  only  nights  Archer  and  Jemima  SUms 
^pient  together  in  Mr.  Craig's  house,  and  when  Archer  slept  in  the 
8arae>bed  with  Sims,  and  in  which  alao  slept  on  those  nights  Chof- 
loUe  Sims  (then  and  still  in  Mr.  Craig's  service),  an  elder  sistier 
of  Jenuma  Sims,  and  that  on  neither  of  such  nights  (^Q^  on  any 
oAher  nin^)  did  Mr.  Craig  go  into  any  bed-room  in  which  thir|r, 
or  mther  of  them  (or  any  other  of  his  female  servants),  were  or 
W9B  then  in  bed,  and  there  sit  down,  and  conduct  himself  as  alleg^ 
m  the  6th  Article,  or  go  at  all  into  any  such  bed-room  under  any 
ai^ch  circumstances.  9.  Counterpleads  and  denies  the  whole  Ojf 
vhat  is  alleged  in  the  7th  of  the  Articles^  and  plei^s  that  Mv. 
Cta^  was  neverj  on  any  occasion,  guilty  of  adiUteiy,,  fornicatioiV 
or  iocpntinence  with.  Charlotte  Sims.  10.  Peunterplf s^s  and  d^ 
fif^  what  JA alleged  in  th,e  8th.p€  the  ATtvde^  a^d  ple^s  that  pja 
JCiQ  o<^a^iovi  did  Mr..  Craig  sit  betweeii.  ^n^lia  Arcjier  W^  Q^^biv- 
|pt^  l^iOf ;. that  on:  no  occs^qn  d\d  Chaiilotte  SiWM  lay  i^eii^ifii^ 
^90N^jhi(^lap)9r6it,uponhiakQ<^>qf  ad/a^  j|l}fged;/^,tha,^.^ 
ifOjO^oasioift.^  be  i^aveto  Charlotte  Sims  ip  an  indecent  uumi- 
9^^  9t  n^si^^  rione  wMh  her  at  .night  iu  bis  bed-^rg^,  ll ..  ,T^ 
;Mr-iFamall/hsN»  bfl^P  repealedl^  awui^.by  Aro^(a^Ja^  A^ifl^fr 
|yb^.wbat^is,  alleged  in ihs  7tb  en^  9th  ^of  ,^e  ^icjl|sa  .w^  f^ 
^d  vnfound^i  .^d.  that  she  knewinpthipg  to  thi^j  pr^jiifJic^  # 
^r^Crsug,.  l$\  Cpntiterpleadathe,9l;hQf  thsiVrtifl^,  {mdpls^ 
^at^Arohei,  having  been  hij?ed  for  a  >  particular,  puippae,  and 
pofiiod  {4S  before.^  pleaded),  remained  the  time  for  which  ,she  h^ 
j^een  hired^  viz.  until  Jane  Sims  returned ^  that,.inftjeBd  o^  :^kipg 
her,Away,,lier  motber^ov  the  morning  of,Satui4ay»  ^8th  J>anuaTgr, 
brcHigbt  her  daughter  such.thiafiSMa8>sbe  rf^red  forr aj^ex^ding 
church  ths  next  day„  being'  the  day  Sims  return^  tq  her  pli^ce, 
and  the  20th  being  the  day  on  which  Archer  left;  thatnpcopi- 
plaint  waa  at  any  time  made  by  Ameha  Archer  to  her  mother;  so 
%,froin4t>  sh^  was  unwilling  to  l/save  her  sit«atio%  an^  when 
flhe^, leave,,  expressed  herr desire  to  return  tp  it,  should  Jenyiiiia 
VOL.  v.  4  c 


'M2  .AttCHx^cemtr.  [Mkm. 

Jane  Archer  has,  siiipf^^hfi)  e^ii^^atjic^  ^a  wiU^^OQ  ^\P^ 
d^, .been  again  received  ^^toite  g^nicc  pf  Mr.  FartiaJl^sfaBiUj, 
,  ...  or  taken  iato  his  service,  ,l>iirw  [p^s  well  knpwn  to  hiro)  if  m  ad- 
.  .  ...  'I  vanU^  Btate  of  pregnancy  at  the  time.  U.  ^Hmt  the  lOihofik 
Xrticli!d  contaitti  in  paH'a  perverBion '  of  the  tniih'  ^md  1ti  tl* 
^ttt'hei"part  an  averraent  of  ^at  h  ab«oliitely  fal^e ;  that  th*^  Ssh- 

occa«loiiionvUcll<Ami  9biiti|evlffftoak»«MiMhMll;0«al[^fliil^ 
itiidt(^at)j«aUj^«h  ocarrediwaAwrtlfliowi'niAdm  Siiftth^^iln^ 
,witfa^her  AKhar>ii«i4fjb99lter^1^ff»iy3Eih9C^^  <iri»tWnttwfciM>f 
jchmfik.  W&»  askM  l^y  J4rm  graijl^o  ^fflP^#>  IbW-  feWWft^li^ 

M¥if  ^*^W»  who  had  bee,9  invited  ifl,li^ft.Rpaifn3^,,^e||^ 

and, Jane  Situji  then  hving  "^ *"-  '^^-'^  -'' 

(between  which  and  te 

inio  ihe  parlovir^  artd  asBisleil  or  beeh'prei 
■aonib  \lpim%,  whilst  Mt^.  Otmgi^hjiediipd^HU^iJ^^);'^  ^ 
'li^llfae  fbat^  yynnifc  fcfiridetf  i^i^  i^i'etiarlril  tb  '1^4^' 'Mrc.e^# 
iottit  coar^rwiAbk  with  Attn'  (Smitbl  wi^y^  td  pttr^hteifi^  ft^o6^fc 
«l prayer-books, bhelto  kiaraclf  «fidiuirfo»  her  fifotli«r(wUdtAfe 
' icqucated  him  .to  do}^  and  tbeti  liaila  Ana  BwUk  ott^imoftt  Sim 
fovfimg  to  help  to  m9Ht  on  a  p^vty  oC^itpii^  f^pec|ie4  Ali  liM^Nf- 
Craig's)  house  on  t^i^  folj^pwing  d^yj  bat  that  iT^^hyo^  mA^iPO^ 
.91^  apyotj^erpccft^iondiidliekifls.pr  atfempt  tt>ylii^8^f>i^§iRifli, 
or  tickle  the  knees  of  Jane  Shelley,  expressing,  himself,  as.  artjci^ 
late,  and  that  Mr.  Farnall  himself,  previous  to  t^e'  ^ostitutjoo  of 
this  suit,  was  repeate(Ity  assured  by  Ann  Smitti  tliiat  on  no  oca- 
sibn  had'she  been  treated  witbi  or  evfer  withe8iBec!,ahy'in4|>ro- 
priety  whatever  on  tbe  part  of  Mr.CridR.  15'.  ITiat  tte  lliH  of 
tb^  Articles  \b'  in  part  a  p^rvefsiom  'tif  the  thith.'antt  ik  pAhhlbt 
vidtog«ther;  ihalt  no  isach  «miiplaint  aa  ia,  therein*  iale|ped:litd 
been  aadeby  Ann  Smith  to  her -notber  ^at  «iichitiuet*that  tfe 
.day  on  which  both  Mr.  Fvistall  .and  Mr.  Cnaig  calM  on  I9A 
iSmith  was  xipt  tiUf  23rd«  but  the.  20th>  of.  J^uary^,  ia44»,i]p)wh|A 
.aotb  Mr.Qcaig  w»a  about  ^.a9PWP|UQy..}^9HWifpItp,,^c|fl^ 
Park  in  ^  fly.hired  from  , the  Crown  Inn  ^  Rinf^9p<^. fojr, )^ 
purpose^  and  that  the  leUer  exhibited  in  the  Article  bad  refexeoce 
to  ptlker  matters  in  relation  to  the  proceedings  of  Mr.  Farnall,  ai^d 
not  to  any  complaint  of  Ann  Smith,  or  to  any  conduct  of  Mr.  drmg 
iowards'her.  ''■*■'  "    '  "'    "  "    '■"■'''  ■"■ 


AsseEa-cBirsr.  Jes 

AWegatitm  Kiidbeen,  in itb^ firstiinstaiice^idirettedilb  Ho^^M. 
Hnilwl  r  itt'WJi»^tWeiii6abtl<iet(irfi»*kid"i'  (Mb  AHbgatiwi  f^^.^, 
htij^ht  in,  ^hfcfh  wk^'^j^i^eO  iJ^/^  2ifti^'aiH*ai^^tb  ^       Oco^  ' 

irthei-  Al%ation,  by  WrVl^'^rna^^^^^  Further  Alle- 

lad  been  and  was  in  thelfiatiit  o^perforininff  fiis  put}-  gf^ion  by  the 

;     ...:         .-■■,■'■''   '■■'"■r;  n<i  Ic   j?P>-.  L*4(ri  "•    Promoter. 
i^traUons  m  an  irreg^i|l^r  mano^j; :  ^hatJ;^]^d^.lfo^^ 

rk  to  be  in  the  riwcling-desj^  w,jt;h,|xipiir^^i)4  -to,^-^^ 

>6on8j  and  had 09  mmy  Sm^^9^ovniU^.U^rmi  ^^' 

rta  of  ther  service^  <that^  ftotrtly  (Mtfing^^^ttobiirnegu- 

i  tiie   chbrchy  dUriDg/.the'iyeaP  ilS45y!  :wa^ii»ltlahn 

>d  OR'  the  inonrihgl^tof  "Sandifff  ibyf|iaoi«tJAamr<'8]^ 

yersoti^,  Bind  Sh  thid '  ^v^hirigft'  %y<  ^ivki^  ^Mh  iwi/tky 

I,  excftisir^  of  chntfi^ii;    tHiiif  -off^th^  ftihiMtdnfts 

attended,  since  the  cotatoe^ci^i^erti  6f  l^^iT,  i^p^i^^-i 
;  chapel,  built  in  1641 ;  that,  about  tite^  year  ^1^ 

of  the  subscribers  tp  .tli|e,paroc(i|j^^  ^cnpol  cmcoijiti- 
leii:  subscriptions,  in  epn£|eq^en|[)9  9('l^  jlWPR^W.^^ 
;ajg,  and  that  the,;>jd^oj,  ^^a^fj^i^e^^ 
o^§  and  girls  to.  aboMt:  eight igir1/$<axid(tw«>>fbi)iy»>  Wihile 
!i  a  school  in  connection  iwilfaf  tJie  [Dissenting (di^fwl 
sued,  and  was' attended  )b}r  bbout^^ifortty^aiit  bciysiiand 
that  Mr.  Famuli  hadindt^manlfeilM  v^f^iig  of'pef- 
mnity  and  ill-wtll  tdW^rtfs  "Ki^J  Ci^f^j'^^tttd  tfart  'Me 
hibited  the  At^icles'St  thfeidst^ttefe'atld  reblifeieWf  *e 
bishop  of  Winche^lei*/  ,*,"," 

{  Allegation  was  adtnj ttedf  witfe^^ t  opposition^  ^   '  j     Sept.  1 2. 
irther  Allegation,  on  bebaylf  f[^f .  Mr.  Ci;aig*  de^,i^,  tjiat     Further  Dc- 
exk  had  been  admittf^  )U>  ti^^r^f^i^r'^,^^^  or,^d  [?^^f  ^  ^"^^^ 
le  LQ8^on«^^erefrQip„aip?^/thf  ^n4^^f.lS*2,[<ir,Wg?P- 
f  1843>  and  pleaded  th^t^be  tfeadiog  af;Ahe  J^easof^iby 
Tk . from  his  own  <  idesk  i  in  ^the  roDndrniilg  / (bait. ne vei^dn 
mkig}setM^,  HAd)b€en>ooniii)ji%()$ta'icohai()eratiofttc)f 
faig* hkvirig  bebri'lohg-stibjee*  lil ^a-spktiw^^^ 'bl«M$d, 
^th^fdK^u^  bcfe^^idrtetfHi)^'  th6"Wdfc"or4^eI*4  ttilfcs 
S^Siaky','^  that  k  VrkV  litoi^a^'^tto^'k^l  mV'liid 

d  to  read  certain  parts,  of  the  service  on  mkn\  l5un- 

iLf^  . 'Ja  [<■  >vi;iiT)D -'xVni   <;t)  .71  if'»(ij,,.n  .1; /'<»Ji//ij  vmy't^    i 
.Jliat.it,  was  only^  don^   09  piye  ocjca^on,  m  18^2,in 

[uence  of  Mr.  Craig's  alarm  and  anxiety  ^^pift  ,a.,$<>Pi 


M4  AftOHES'.CDinV.  iMitMA 

Nov;  ri.  Who'  had  tmtiV  wMi)  >  >tertolUrladridc»bf  !<tM'^^thi»i«iW|ff 
Fdimdt^  numbed  oi  At  oeiigvegtttisH  it  the  dibi^iif  Biurhyitb^Mi^ 
drai^i  mitlhe  year  1845  mm'  e\^tf  m}$ihefnm/bmliigii^it}UD  M 
dbeteveomg^/  that/  ^^feptidMae'tf  ifeitenilieiatf  Mb^B* 
nidi  and Aff. Hill;ao<|>ewidr  iktipgfmttheriwgA.^iea^iiwBi 
lip  in;  or  far  long  |irUr»to^  d645  p^hitil  myijagnniiiajtt 
IMiMb«elrt,M{#i|h  ar  Mhoolatteobidta^t^  iIifeulUzi9iH|»iht 
difilrfct  ^'^Burifly'for'^er'ilaali  half^onteitf  f >thak  mAfiht 
peradhs  hiad  ^llidfawiii 'tliell'>ir««p4io^t|fraib  tdm  iBori^ 
4(4moI  in  l'S4Of<that>ti|e^«eh«iiia0|q'iGlniU]fi^ 
mariy  chiidreii  ^aa.  «ft'aiiy  fQniitr>|Maqad»f  •ny>-tihrfmitMi 
wKidi '  it  might  have '  HQtlaititd;  Ittijap  '^told^iqfMaadjbjitlia 
etiMk^sof  Mri  &Ania]1><liia  fiHbily/  and  frlcnifl^L|tf]Kq|ipifr 
4l6i<Wdetiby,  «i»d>tt>  «uciUunth<rl)i4seAterariadboql[imop^ 

Nov.  19.  .M.This  iAIlegaOon  'wisiOppeted^  biit.r<wils  ^4idinitlKd>(Ar 

¥«ibrnaatf<m)y  the  OoimT  obfittriti^that  ?|ii0pnaMditqr|i^ 

(<iU*tKe'Pkronioler)idUgftt  to 'have  been  «ppeaad4i  aincedtiU 

lidd  to  a  respdiiae  which  Tpised  a  4iew  issue  in  the.fCaa^4ti 

theCoart^  Irf  being  compelled' til'adi»ii>4lBa|>lra|i^ai>inide 

a  party  to  an  irregularity  on  both  sides.  ;.>'ja.ii. 

-^  After  pnblication  of  the'  evldene^^  rpleaa*  eoqcefttiiieitk»%it- 

'  nesses  were  admitted  on  both  sidesi- 1  ki'^che'hi^anwyk^ii 

Afotibn  Was  made  to  the  CoUrttodi^e^tari  a|ipl|ditiaii(|ii(i|K 

Vickr^General  for  the'produetion' of  eenaindoodnunftsin 

lg^7         his  Registry,  which  th^  Coirrt  fejeetttdk**  "'■    i  *:j  nu^  -;  jy 

Juiiel0,21,&29.  Haggard  and  /MiiMr,'=Dr4^  argued*  the  case ^fthe>B^ 
Mister;  Addatns  and  R.  PhiUimo^e;  DrBii  f&r  Mr^KJrdgu  • 

Nov.  ]].  '  Sm  H.  Jbnkbr  'Fu8'r.-~(After  stating' tbenaftiipeAr4iie 

Judgment.  ettse.^-^ The  Letters  lof  Re^eest'  we*e  pre8ettted.(io,. /add 
accepted  byy  thit  Court' on  the'£9th  IMovfember^.  iM5;.i 
Decree  issued,  and  wiw  retamed  oti  the  IStb-Dsoeadicr, 
1845,  with  a' certificate  andi  atRdavk  of  the  loflteervudnt 
eetual  service  ^  the  Decree  could  not. be  m&de^  and  ai De- 
cree by  Ways  Mnd  Means  issued  -sit  the  p(^tition  of  the  FH- 
mioter,'  which  was  rctnrned  efftthe  30th  Deceniber;  butino 

•'■  ■  •  ■•    •  ■•■  "■  .      »     .  I-    M     ,.  „,,;! 

•     '  ■»  AntiM,  p.' lie.     ■  -.    -.^   .  .nr 


«|pfMBBniwd:wiislgiveB dn i>ehal£iafifthe  patty  oited.ix.Oii.die      Nov«.il. 

fa,<lbiulenby  JVfn  Jjawf^oe  HiU^jwUii  vft  certttQ  flthibit       Gn^^ 
miiexMy  statini^ithatlilieDeiate^ibirtWjiysMMl  ])i^^ 
inKAi>eavadBxed  to4hmdimim£  ih*/G|uiichi!^  fiU  Joho.tfae 
ttlptist^lBiiEkDy^i:  haiiilbeeBlMiii0Ted»;tcf  .jCftUseA  to  tm  i)9* 
^d^vBdi,>JbyMtj€mgv  ^JM^iaiimst  lofftnaivcipi^pec  i(j«ih0ti^ 
Mb^lhMie  Mtaot  kiMiiflifiHrinieto.tfiiy)  isiirbMimuid.  t  I.fotr 
tviaritb  rekd  the  papeivnvbichite)of»iiirt>«(iOff^iiJte4{^^ 
1»r j(i  Uie  pbrty^-Bot ^apfiBviagi  i  wa^  iMroootinped  itt  Q9ntoei|)t, 
•ndiBiDe^eeto  •de^poDopecdiiiga iafmedragainilrhUii^^  Jibmp 
'Mflr^^iidmJ^mgitke^^i^9^€ftbmOml1t  upoiiitbflt.Oepi|siG#j]djV. 
-<b^iigi8ppe4ved.<*Ti».AftidM  wckre  bnotigbtfkl*  muluNtot^^ 
«iti}qQtioppo8HioB;i  ttAi(lc(lii8iTerJUiegait<lO(Wa9  )iratigjbtif» 
by  Mr.  Craig,  which  was  admitted  as  reformed ;  a  fiirtinir 
Afl«giU9(m'<iraS'bfoiighi  in.4i9i'^e'Pvoini9^  *>   ''^ 

ipdr|t'^}MD.!^raig  arir^Hegatidn  reB]Mt>siv0  th«BH((ViiipQ« 
''wJiiah •  DO  witbcssqi  I  were  ejuuninedy  J  ft|i t  the  AiMWi^rs^ /i^r 
Mher  party  )iinere  taken../  >Aii  eseeptiVfiiAllagiati^^Pfl  bflMtf 
dfjcadL party  i¥a8iadmitte(iUiapdti>^hich<jwilne^^9  Wfune^^i^li- 

mined.  -.)i>:.    'ikM!   .••    /.;ni;ii.vi'^r)-i  fi»;  <>t    /••|i!<(i- 

j  1  £cfi>oe  idle  proceedings,  eommended  iftrtbiei Cimf t,t«t  tireli-      PreiiiDinary 
■ixuiiaity/iiiqairy<tx)ok  plaabiatilbtlerjM  before  >CQf9m8iioiianB   °^^''7' 
a|ypcintedib|i.|be  Loid  Archbishop  ofiCant^rbury^jkb^BJlfibfip 
<€f -Wmoheatevj'  in  .whmse  dictteser(|}ie.iU8tnftt  pAiMb,  oftSur- 
ley  is  situated,  being  tiie  .patni»,j(>f  th*  JUvfogt  mifJ^QftA-        ^ ^ , 
bi^to  thoprovisiods  of  »th^Ac^f(|he^pr«llkpinaryki#^^^y  is,-  ^  /.  iv  .,!.,•  .1 
in  si:^  A»ca^»  tOt  b•lGtmried^^4lf^Jo  lll|e)iiftii|iax«l[ldidi\d^^t)Ms 
authority  of  the  Archbishop  of  the  province.     Four  of  the 
fitiehCoiD«issktoeffart»inclttdii)g  the  jBevu^M^i  YMig?i<.the  ii   n,y\ 

lBmral<l)eaii7^thr>4reliidoaQMifC|f  .WiiKb^tel^>t^^  -t....,  » 

nijs8iotier,ijaM'beitljg:phe^eiili),  MettiA> Aprils  l9^iy4fi\'9Qfh 
cfailstJtfadiittpdrjirfi  It.a^peMr$-ithait/4naiiy  .witMiseat^iirfCfe 
Jcsiaminaiion  bdthtaides^^iiliitherinqioftnjftfac^ 
fdie  days  iAltfae  eBaminAtioa)ofi^hd  I  wJlveieesrpfodiiCtMl/ii^ 
MH  F^niU,  tandfftyeitt  AajawmiiMtidil  #f  )tho/D^iin^|SMa,4>p 
•befaalfl  of  iMr^  Gf'iii^t|)f'aDd;tbe  Iresvte  >waa^v/thQr  ttnamiKHIi 
Report  of  the  Commissioners  that  there  was  a  sufficient 
primdjacie  case  to  call  fan  fi;^rtbisir inquiry.    This  Report  was 


Archbishop  of  the  province,  though  the<)9$E(|9iqq9p,l|i|4r  bfV 
9^|oaiQ()i|^  ^,th«;4i(wefte^ftWiiM^fl|tWi  t)vi- J^W ^ W^o- 

ip^^a^ng,  |^he,pirppee4iflgi,  ^  fln^jUo^-VfW  B^qw^arflf (f^iHfei 
Vj^ft^rpi  ^pj>i^ip?l.^.tp.tl»e)|^i;rt>rf^  Wftl^^oTlbejwsriffjft 

^ut  ^b^,  wifW^.pf  l/u)y./  tlft*fir,rf^i%45o^D8rf  I»fce4«» 
e^l)j^^9^.d^^llg,tl^J»i«^^g8.^^^^  f^M^^  J9t.  f^^W 

a^is^  YU^ltlW:!^ei4rqhWBhpp,pfrfi#C!t^15W  |»W8r 

q^t^.th^  ca^^(9,  pr  j^¥e,BW¥^<rf  Win^fi^^  ^^t^pf^mr 
i^igr  prQc^edings^tod.be^n  jpwrieA.pft,  4iv4l)^ n^|k|^  qf^bf 
A>rpUbmi9P  ,pf  CaftterUiU^y^.^f^^QQUiRftri  )wQi^4rTh9!^ti9 
advise  yrli^b^r.  tl>e,  ull^rior  prjOcee4ing%i6b9<^M[b«  mn^iefl^fi 
iplHe.nOTi.?..at'  the  ArqhWiiUop,  ^  ,,w)>et^9r,^)f^3,Qi6b()^.^ 
the  4ioce^,;8l^oHl4.§end,  tbe.c^8if,,by  L^^m-pf  ^^^^^es^  jfci^f^ 
Th^t  the^ig^^^cg^ur^e  v^ad9p,H;di.tttw,Y?,nft  4«iii>^r#i^  ^ 
caiiw.,l)^pg,  »?flt  tp,,thi8,(3qart  by;l^^t^ifp,<^  R«^n*^*iflW 
the  Bfifthpp  pC  jy^i^^herte^i.th^  priH^eii;Mj9tf^3fcspP)a»9PQeAi9 

Proceedings    .,  ^mt,rt>^, v^r,e.q«rri^,pnjp  tha)iwurt  A>»*nieti^wpj4W>»9l 

ill  this  Court.    |^^,t^(jtlor.ppi:r^t,;^^yti,ftii)  aHl¥>Hgb/^^  MAwp^wA^l^a^f^ 

i^  aprqof  of^^^f^  cg^^d«i?^pf J)(lr-^Qjrwg.imlh^  j^ifl^rPfifeif 

o^;^  cpMS^  tb^^V^ifW  »Pt,  tbrPiyr.apy  q^)8^wf^pn^«ll^  >W 

o^f^epf^ocefiding^.  ft  ^pes  i¥Ji^,)pftHf^pry)iJ^jcwW«ntft^ 
oifcf^Pg  wp'^^c^e* M»«tlief4MrPcee4i»gft pf,  ib^.Co^^itif^vff 
i^^app^jW^ce,  ,tp,  fixjt^bit»r^rca«^«iipt  §>fi,xtm  C^^^|^)]an(4(l• 


thete  ^k  W  a^grke^  df 'paHltilty  ib'  thi^e  ^i^i^^^iri^g;  iilhrd 
Vi^  btMAIf^  bb^erH4ti«tif9<iupbH  'this  '^H  bf  ^thec^sfe  ti^^i'e 
inatf e  1^  aft-.  -CWKfg}  i«  W  letittr ada^s^'  ttt  bifii*'  o^  thfe'  'Wit 
tfl^«Mtt,  'M?!rdf"Mftl<^rM  Ati^^t  difetied'^bgkinit'  thd  iVb- 
motM  jlhd<>tJheattVi^1)eab^^Vli^^Vc!ri'{he'  BikUb^'bf  Wli^- 

this  48  )y^Hbctl)^%3^ti'atVeoii^'md  'itt^^t^f.-  'T»]k'CUiiV'!8 
i^t  ^ ttln^  ^  It'  COttH!  'df 'A'fft^eal  B  1^V(^  the  '^^r^if^l^gi  < ^f 
tl^Oti»]ttMl«yi^yM^t*«^iit  ib^r  this  Goiirt  b)is'  lidt'  h^t^HftU  ^6 
d^cidd^heth^r'«lM<i^taMisd6ihlei^'^i^^p^  ^nMdted'tl^ 

WM  t<^fiaV4>l:^n'bdMiitH'  ^i^Vfd^ni^e' W^  r^fedWhScti 
dttgUtolftt^t  beeti  i^celv^d.'  'This  (ibiit^  hatf  iky iottiiMtiiiil^ 
b&ht&\fiftJbi\Hem(iM\h^m  qiiisiSdhifH'h^  libt  iin'^y  evi- 
dence taken  before  the  Commissioners  of  In<J[iiii^;  tb/l^ifot/lle 

ihb  OotettiS«kftheHJ|Jfed4tt  tW8  C^ 

ib^ih^difclM  th^illbdlV^yr  'ibis''OMifH!'frite''driiy'^-'tfitt(t'  6f 
th^  6^€M€!«'  b^fbj*^^  ;<tt'.ntrttttier  (M^'WItV)^  #ere  ^U- 
hrtki^  <bMb^'th4'C6tnmTMk>ner«^h6^haYe  tibt  b^ir  ^k^ 
Mkved'hetr^and  ii8-tDi|Me€otMbMiofifer^  itfis'^afte^tbtibk. 
8nihi"foi">lliM  CbuH  t»  erit^  into  "^eMtiotis  M/p^Maii  tf^ 


Kbv.  If.  tondv^c  df  (tcM^nsr  whO'  M'mt  iJ^eAMift"  ltf><hl!^  f^M^ 
FtoiM^  neither  HilfttbKttW  nor  tfufhorHy  io  effttilr  1^tk>>  <  ftut^Tflkibii 
O-o^.  '  Biit  Wi«k  teg^ifd  t^ '  th^  eDtidiRk  'ttf  llie'OttknMiMlfalMVif 
It^afry,  the'flfdctiont^bf  tlM«^  gend^McM  dM^A-dinrAlll 
ex^dted  b^  this  OMiK.  Tfav  i^rovin^'  df thd^  06WiHi«teihfl 
h  hdt'tty  iaquihd  irhethei*  the'  ^arty  'b^^^tyltS^'UMMdritM 
dfl^nk^e^  itnptnsed  to  iiim-rbdt' Wh^het'  tMeit^^lsyH'^M^^ 
stcMd^Y  atid  eiil  Hepoit,  ^ncf  ii^hethet  tftfcr^  fft'  kMiMtf 
gr6Md  f6t  Bfach  etil  i^on^t  An^  M»d«ii;  i^Wtepdtt^^^ 
ther  there  be  a  AUffici^nt  pfimdfdtkt^e'  to  juMffy^f^^klMif 
proc^e^itil^ : '  kiid;  therefore^,  Vei^'  jMiMfSff/'  ihtf  ^CtfiAttili- 
af oners  maybe  Justified  in  receh^ing  eVi<le^de,'  '2h^  ^tfdi^ttl 
Mcertain  facts--^I  gite  n6  o{^iniott  tfpbn  tbis  pttHit^iLWfWfiij'. 
D&issible  in  kCouii!  of  Justice, '#hii6h  ba^  f  ^  dMd^Mu^flle 
guilt  or  innoeence  bf  the  pktty.  It  is Ver^tHi^,  thii  CMiOft 
sionetB^^  are  eniipowered  to  ttiBkt  M  in  vest}g<dV?^  ^d  ^<c^i^|iM^ 
the  result,  whether  tliere  be  groiihd  fbi^furtbet^'i^M-d^ll^MU^ 
so  that  the  Report  n^ay  havethe'etibc^bf  iM^t^tiiMf.'if  IH^ 
report  that  there  is  no  ground  for  further  proceedfttj^'f  1MM 
it  cannot  have  the  effect  of  ft  wnVictfon,  foftbA  tei^'^b'bj 
a  proceeding  befoi^  an  ulterior' vHbunal,'  tiiuh^y I 'b^fm^ 
B?shop  of  the  dioctese,  or  this  Cotfrt.  ThfeVefoW,  I'  alMiifr 
from  entering  into  a  consideration  of  thfe  cburse  ^hi^ti  Wife 
Commissioners  pursued  in  conducting  their  inquiry,  fbr 
which  this  Court  has  not  means  or  materials. 

Now  the  conduct,  to  a  certain  extent,  of  the  Bishop  of 
Winchester  has  been  brought  into  question ;  and  it  has  been 
said  that  the  Bishop  was  hasty  in  instituting  the  proceed* 
ings,  and  that  there  was  a  letter  of  Mr.  Famall  (which  was 
not  acted  upon)  which  was  the  commencement  of  the  pro- 
ceedings, and  which  has  not  been  produced.  The  Bishop  «f 
Winchester  requires  no  justification  at  the  hands  of  the  Cdort; 
but  Imust  say,  I  do  not  see  what  other  possible  (^uts^  the 
Bishop  could  have  taken.  He  received  intimation  that  there 
were  certain  scandalous  reports  against  Mr.  Craig's  conduct 
in  the  parish,  and  he  writes  to  inform  Mr.  Craig  of  it,  and 
that  a  preliminary  inquiry  would  be  made.  I  do  not  see 
what  other  course  the  Bishop  could  have  taken  than  to  insti- 
tute such  an  inquiry  as  to  these  reports.    That  these  reports 


fcWt-WihfedlWfiftnnpli  ^e  )]^bf^  4if^c|;#d|i«.jifvii|i,ry,t9,bf        (^^^^^ 

t)?ait;i!4i^CriHg.  Jias.boea.  guilty.,^  J^  P%pce«  ^o^d,  40,4^* 

*  Thefollowingjrf'*et)|iyWtfee'Blift^*4fl<itt*f:-ii    •  '     '*^    J^      * 
^  '    1  '      '*    ='       '^^  «  Farnbani  tastlW  ^Wil  17tll,  164^. 

charge,  of.  having  liad .  impcuper  intercourse  with  ope ,  or,  ipore  young 
femalea.'' 
'•^'feucbia  i^hai^  tra^tf6f*femade^he  sulijert  of  fmirieaia^frtvettlJ 
^i^%  W  the «ake  '6f  Chi?  dtgrgynan  Mtnself  \i1id^ Is  -^Mpose^l 'to ' thU 
8cmdaI)a«i>iellaa'ortlte'ClMiB(h*.'  wr.^  ^^^  M^wp- •' •'^''-••fl  jri:7' 
.   t'^  i;i»^;prpper;  comrse.will  he  tp,proc$e4,.fs.  dirocted  >yf ^  jChm^b 


han  yba^'ali^ttm  \)e^re  tb^^ake  my'  ccmntmidaUon  «6'hiti  dri-tM 
aolgedC^fi  -^  r.-    .^f  I-ajmi'Rev«^'8ifV''      <'.n  -^  ■.-:*.  :     vA\ 

.,,/*J^ev,.^,.K,Cfaig/\..,^..     ,...  .    ,    ,.    ,.;..  .:;C,  W^w^vS*:,  . 
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Nov.  11.  the  unanimons  Report  of  the  Conraiidskmer^,  it  was  utterij 
FtmuiY  impossible  ^at  the  Bishop  could  stay  the  progfcss  rf  fbt 
Craig.  cause,  or  that  the  Archbishop  of  Canterbury  cookl  hiff 
directed  the  proceeding  to  be  stopped.  Nor  has  Mr.Cf«i|fi 
conduct  tended  to  put  a  stop  to  the  proceedings  ^  far « 
number  of  printed  statements  and  letters,  and  an  addre»lo 
the  Archbishop  of  Canterbury,  were  pot  forth,  after  tke 
Report  of  the  Commissioners,  calling  upon  him  to  prevent 
any  further  proceedings  against  Mr.  Craig,  and  ctaf&ai^ 
reflections  upon  the  Commissioners  and  many  of  the  wit- 
nesses they  examined.  But  I  say  all  these  matters  are  irre- 
levant to  the  cause  and  to  the  question  to  be  decided  by  tiw 
Court,  whether  Mr.  Craig  is  or  is  not  guilty  of  the  offenea 
laidto  his  charge. 

The  Court,  therefore,  disclaims  all  authority  to  inquiif 
into  any  thing  relating  to  the  conduct  of  the  Commissiomni 
or  of  the  Bishop,  or  of  any  others  but  the  Promoter,  and 
Mr.  Craig,  and  the  witnesses  examined  in  this  Coart.  I  htfe 
stated  the  steps  taken  to  bring  the  cause  before  this  Comt, 
and  those  taken  by  Mr.  Craig  to  prevent  the  proceedings 
from  going  on  in  the  regular  course.  It  would  have  been  i 
course  more  becoming  in  Mr.  Craig,  as  a  gentleman  and  a 
clergyman,  to  have  appeared  to  the  Decree,  instead  of 
shutting  himself  up  in  his  house,  and  ordering  his  servants 
to  bar  the  doors,  and  preventing  the  person  entrusted  wiA 
the  service  of  the  Decree  from  obtaining  access  to  him,  and 
taking  means  to  obstruct  all  service,  pulling  down  the  De- 
cree by  Ways  and  Means,  and  substituting  another  paper ; 
it  would,  I  say,  have  been  much  more  becoming  a  gentle 
man  and  a  clergyman  to  have  appeared  and  defended  himsdf 
in  a  regular  manner. 

(After  stating  the  substance  of  the  several  pleas,) 
Tlife  charges  It  is  not  denied  that,  if  the  facts  charged  against  Mr. 
fence.  ^  ^"  Craig  by  the  Promoter  are  proved,  they  amount  to  a  gross 
violation  of  decency  in  any  man,  and  especially  in  a  clergy- 
man, and  that  they  render  him  amenable  to  ecclesiasdcai 
law.  The  defence  of  Mr.  Craig  is,  that  these  charges  are 
not  only  altogether  false  and  unfounded,  but  that  they  have 
been  maliciously  brought  forward  by  Mr.  Farnall ;  and  a 
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great,  part  of  the  Argument  on  behalf  of  Mr.  Craig  was      Nov.  1 1* 
directed  to  that  part  of  the  case,   attributing  malidoua     fZj^y 
motives  to  Mr.  Farnall,  and  imputing  to  him  not  only  the        Craig, 
bringing  forward  c^  false  and  unfounded  charges,  but  the 
attempting  to  support  them  by  perjury;    persons  having 
been,  it  is  said,  suborned  to  give  false  evidence^  and  induced 
by  threats  and  promises  to  depose  to  that  which  is  altogether 
without  any  foundation  whatever.    The  Court  is  not  much 
in  the  habit  of  entering  into  a  consideration  of  the  motives 
of  persons  who  stand  forward  as  Promoters  in  cases  of  this 
description ;  but,  under  the  peculiar  circumstances  of  this 
case,  the  Court  is  bound,  injustice  to  all  the  parties,  to  con- 
sider how  far  the  allegation  against  the  Promoter  is  sup- 
ported, that  he  has  been  actuated  by  malicious  motives  in 
bringing  forward  these  charges. 

It  certainly  appears  that  Mr.  Craig  and  Mr.  Farnall  are 
not  on  intimate  or  amicable  terms ;  that  Mr.  Farnall  does 
bear  feelings  of  bitter  animosity  against  Mr.  Craig — there 
can  be  no  doubt  about  that ;  and  there  is  as  little  doubt* 
looking  at  the  letters  and  memorials,  that  there  is  a  pretty 
fair  share  of  animosity  on  the  part  of  Mr.  Craig  towards  Mr. 
Farnall.  It  appears  that  Mr.  Farnall  has  expressed  himself 
in  terms  of  reproach  against  Mr.  Craig,  and  may  have  been 
led  by  the  reports  respecting  him  to  wish  to  get  rid  of  Mr. 
Craig  out  of  the  district.  All  this  goes  to  the  extent  only  oi 
shewing  a  great  probability  that  Mr.  Farnall  would  readily 
avail  himself  of  an  opportunity  of  accomplishing  his  wish, 
to  get  rid  of  Mr.  Craig;  but  that  will  not  induce  the 
Court  to  come  to  the  conclusion  that  Mr.  Farnall  would  have 
recourse  to  undue  means  of  accomplishing  his  object,  or  to 
such  a  course  as  is  suggested  in  one  of  the  articles  of  Mr. 
Craig's  Allegation,  and  in  the  interrogatories  put  to  the  wit- 
nesses examined  on  behalf  of  Mr.  Farnall.  It  may  possibly 
be  true,  as  suggested  by  the  learned  Counsel  for  Mr.  Craig, 
thaty  under  the  influence  of  the  feelings  which  Mr.  Farnall 
entertains  towards  Mr.  Craig,  he  may  have  lent  a  too  credu- 
lous ear  to  the  stories  related  to  him  as  to  the  conduct  of 
lilr.. Craig,  and  have  proceeded  without  sufficiently  inquiring 
into  the  foundation  upon  which  such  stories  rested.     But 


j7i  Awiiss  emmTi  [um^^ 

Nov.  U.     thU  i»#.dUrdveni  thb^ lh>Bt  sabMntogiptasmd  fUi  ota^M 

Cnu^.  '  the  pereon  !•  bring  ^ENrward-tiie  dkaf^^,; and  .MTprotmlftiMai 
bjr  witiieii«8 1  but  be  i»  no  ndtnnaliBnieVfaitr  jt  OMflAjMk 
Fnomolep  «rthe  office  <if  fcbe  iodgb^  aiWl  ilit»i9nrldh»«rideB0t 
of tbtf/witneefet  he  prodttee^and  of  tfio9e4oa^lbe'e(|^ic8iBd|i 
that  the  Court  if  lo  decide  tfte  ctliser  IhelCoulEt  is  lil.jti4|B 
of  theeffeciof  the  evidence.  I  have.  Ickdced^thrtfi^iliii 
^videnct  lo  ate  if  tlierebeproorthMMr^Panidl  hmknM 
wttaesse*, endl  can  fed  none tothet  effect.  .'tTwentjMMii 
wttneBsct  llavebeett  produced  or  the  tbM  :artM€ro£ci)d  Aik* 
gittioii,  impudiig  to  Mr.  FamaU  the  bringing  fi^rwerd  Ahw 
charges  fnom  widked  andTnelitio«s  m/Mret;  'mnd  jHiieleae¥ 
these  vitncases  will  take  npon  himself  to  sajiimt  the  chsgn 
ate  wickedly  and  malieiouslj  bvoeght : f ortr«rd«  Thsjr>d« 
sa)^  each  of  them>  that  the  charfcs'are  falser  iMt  ihe^id 
not  6ay>that  tliey  have  been  wickedly  andmaltdoualy  brooglt 
forward  by  Mr.  FamalL  That  Mr.  Fvnal)  had  reporU  aarie 
to- him  as  to  the  conduct  of  Mn  Craig  there  can  be  nodei^ 
A  person  oF  the  name  of  Jane  Simsb  a  servant  in  the  familjr 
of  Mr.  Craigy  appears  to  have  been  the  originator  >t>ftkc 
reports ;  she  left  her  situation  in  Mr.  Craig%  fitmilyoa  tk 
^h  December,  1844>  and  though  it  appeara  that  she  after- 
wards retracted  what  she  had  said  to  Mr.  Farnall,  that  she 
did  make  a  report  to  Mr.  Famall  is  clear>  otherwise  ahehtd 
nothing  to  retract.  But  she  does  not  withhold  it  from  other 
persons ;  she  does  not  conBne  her  confidence  to  Mr.  Fsf- 
nail;  ahe  communicates  the  charge  to  Charity  Head»  to  Mrs. 
8niitli,  to  Ann  Smith,  and  to  her  sister  Maria*  The  com* 
munication  she  made  to  Mr.  Faroali  and  to  these  witnessa 
was,  that  Mr.  Craig  had  seduced  her,  and  Charlotte  SinM) 
and  Jane  Shelley.  The  nature  of  the  reports,  therefore, 
justified  any  person  in  making  inquiry  of  those  individuali 
as  to  their  truth,  and  these  are  the  reports  upon  which  Mr. 
Fmrnall  acts  in  the  letter  No.  1,  to  Mr.  Phelpa  (dated  SOtii 
January,  1845),  namely,  that  Mr.  Craig  had  seduced  some 
of  his  servants;  and  that  he  had  had  a  Btatement  from  the 
father  of  two  of  the  imlividuals ;  and  on  the  1 1th  interroga- 
tory, Mrs.  Smith  says  she  understood  and  believes  that  Jokn 


madif  the^mplainttDi  Me^  Firirmdiof!  wfak  hvycbiigfateri^lMid  jG|,]i^^ 
told^hkn;  "fBat,'M  I  «dd^  fcd008ixs0t^i«^4ipeii  tbe« report  df  0«^^ 
JdikefSttMi  as  eherb  kiliie'eviilenoe  of  Clteky  Head;-  "Who 
watiin^conlaittfiicatidii  with:lierawd  ber  d^ter'IVfariaf:  Bdi 
tf^'cdiev^ndfis'shemflde  a  ixnnniviMoatiani  who  tut 'ecpMUfy 
credible  -virkh  Mr*  Famall;  Ibr  afae'  cottundTiicates  iff  tb 
Ofabrles  Young,  whom  she  tnarried  in'SepCOnibel*^  I845y'kiifd 
be^beKev«s  what  Hhe  said  she  told  Mr*  PArtially  and  he-aetd 
tip^vt  ki  ftif  %e  iMys  he  in:  conaeqveUce  staid  away  ff^^ 
cMilTh  fVdtn  th«  middfo  of  Jantlary  till  the  80th  Micnb  Mi 
Itfwll^^r  «0  thht  he  was  not  saitisfled  of  the'  fidsehood  of  the 
Miarge'vnakkr  by  Jane  Simsagahist'Mpj  Oriig*'  There is^iio 
reitsefi,  thei^»fi6r0',  to  beHeve  that  this 'ohargewaa  wickedly 
iftKl  miiliciously  brought  ^opfward,  without  'suSoiont  ground 
ibp^MfiiFAnvaU tor^tit  uponl  Botth^  Gw^t  guat-dadtsoif 
Against  its  ^ing  supposed  that  it  takes^theevidfenc^'of  Jiine 
Sims  a«  proof  of  the  chargie  against  Mt.  CrtAg ;  the  Coart 
htfsHo  intetition  of  doang  6o>'the  purpose  Ibr  which*  the 
€<ourt^  uees  it  now  is  to  diew  that  the  report,  wfae^^ 
Mlnded'Mdr  mufounded,  did  not  Originate  with  Mr.  ^aMaU^ 
bttt  with  Jane  Sims.  ,..• 

>  It  det^s  not  exactly  appear  when  the  ItlformatiOn  wai  finft 
edmiltonicated  to  Mr.  Farnall.  Jane  Sims  left  the  servitceof 
M K  C^raig  on  the  6th  December,  1844/  and  It  is  not  sogu 
gosted  that  she  retracted  any  part  of  the  <^arge' she  had 
fttade  until  January,  1845;  so  that  there  was  ample  tinve 
for*  the  disseminating ^and  giving  currency  to  these  reports 
thronghout  the  parish ;  and  her  sister  Maria  says  tlmt,  when 
Jane  was  on  Mr.  Farnall's  side,  she  referred  to  these  goings 
cfo,  and  often  said  to  her,  ^  Don't  you  recollect  the  evening 
whOD  you  were  walking  up  and  down  the  kitchen,  Mr. 
Craig  persuaded  roe  to  prevent  yon  going  home  that  nighti 
and  he  <iame  to  our  bed?"  This  comes  out  ftom  Maria 
Shns  upon  interrogatory;  that,  during  the  time  her  sister 
was  on  Mr.  Famaira  side,  she  repeatedly  said  this  to  her.  ' 
'  Now  it  was  on  the  authority  of  Jane  Sims,  confirmed  as  it 
was  by  other  reports,  that  Mr.  Farnall  communicated  with 
thie  Bishop  of  Winchester.  •  The  leUer  (the  first  letter) 
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Not.  lU  written  to  the  Bishop  by  Mr.  F4urQaU,i8  pot  pn^m;^  9f^jt 
Firrnotf  ▼.  "  ^^  ^^  ^^  ^  ^  ^^^  hardship  tp  Mr.rCn^^.^fl^ 
Craig.  '  Bishop  could  not  have  writt^  the  letter  J!>fp»  7  (4pi^4  ^4^ 
January^  184>5)  unless  there  had  been  eome  other  chin;^!, 
But  I  am  not  aware  that  there  is  any  thin^  wJuch  ci4U  upofi 
the  party  to  produce  this  letter*  written  by.  him  tp  the  Bishop 
of  Winchester  in  reqpect  to  the  ccmduct  of  Mr.  Craig.  Tbe 
letter  of  the  Bishop  of  Winchester,  as  I  have  aaidy  has  hcen 
introduced  somewhat  irregularly.  The  letter  of  th^  17tb 
January  is  merely  in  consequence  of  one  received  by  the 
Bishop  from  Mr.  Farnall,  and  the  Bishop  writes  to  Mi. 
Craigy  informing  him  that  he  had  received  informatioiL  of  the 
kind,  and  that  he  should  direct  an  inquiry  and  proceedings 
to  be  instituted.  The  Court  has  no  power  to  compel  the 
production  of  Mr.  Famall's  letter.  The  party  is  entitled  to 
have  copies  of  all  the  proceedings  before  theCommissioiieri, 
and  to  be  furnished  with  the  names  of  the  persona  on  whose 
information  the  proceedings  are  to  be  instituted,  and  tbe 
nature  of  the  charges  against  him ;  but  beyond  these  he  h» 
no  power  to  call  for  any  further  information*  I  canool 
inquire  into  what  passed  between  the  Bishop  of  Winchester s 
Secretary  and  other  parties,  and  between  Mr.  Johns  and  tjie 
Proctor,  for  these  matters  have  nothing  to  do  with  the  cause. 
They  shew  not  much  confidence  in  his  innocence  on  the 
part  of  Mr.  Craig,  but  rather  a  desire  to  avoid  the  proceed- 
ing in  consequence  of  the  expense.  But  these  matters  are  all 
irrelevant  to  the  subject  of  inquiry,  and  do  not  sustain  tbe 
accusation  against  Mr.  Farnall  of  having  maliciously  brought 
forward  these  charges ;  and  if  the  letter  were  produced,  it 
does  not  appear  probable  that  it  could  furnish  any  thing 
beneficial  or  advantageous  to  Mr.  Craig. 

Having  noticed  these  matters  connected  with  the  original 
preliminary  proceedings^  I  now  come  to  the  question  upon 
which  the  whole  case  turns^  namely,  whether  Mr.  Craig  is  to 
be  considered  guilty  or  not  guilty  of  the  offences  imputed  to 
him  ;  whether  the  evidence  of  the  witnesses  in  support  oi 
the  charges  is  sufficient  to  call  upon  the  Court  to  pronounce 
that  the  Promoter  has  succeeded  in  establishing  them. 
The  evidence  as  to  Mr.  Craig's  general  conduct  and  cha- 
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racter  id  utiiforhi ;  all  the  i^ritrtesses  dtpMe  m  M<mg  tthm  Not.  ir. 
tb'fais  condu^  during  the  timfe  he  baa  been  in  the  parish;  pZIaUy 
that  he  c^ntribnted  very  liberaHy  to  the  endowment  of  Cruig: 
aclibdiir,  and  was  constant  in  his  attendance  at  the  6Cho<^sj 
the^e  fs  evidence  to  shew  l^at  he  was  kind  and  attenti? e  tb 
the  poor  and  sick  of  the  paHsh,  and  that  he  "ftot  otily  eon- 
stdntly  attended  the  schools,  but  that  he  contributed  to  them 
as  far  as  his  means  allowed^  and  probably  more  than  could 
be  expected  from  him^  when  it  is  considered  that  his  stipend 
was  only  £100  a  year.  It  is  proved  by  all  the  witnesses  in 
the  cause  that  he  and  Mrs.  Oraig  lived  on  terms  of  aflTec- 
tion;  that  she  walked  about  with  him,  and  attended  the 
chtilth  to  i*^ceive  the  Sacrament  from  him.  There  is  evi*« 
d^ce  to  shew  that,  during  the  time  Mr.  Craig  resided  at 
Edmonton,  befbre  he  came  to  BaHey,  and  atOulton,  he 
conducted  himself  in  the  most  propter  and  correct  manner. 
I  Yefer  to  the'  evidence  of  Miss  Ai^gUs  and  Mr.  Palmer.  But 
there  was  annexed  to  the  Allegation  of  Mr.  Craig  a  memo- 
rfal  Cbming  fVom  th^  inhabitants  of  Oulton,  and  another 
firbtii'the  inhabitants  of  Edhionton,  and  if  the  Court  was  at 
liberty  to  attend  to  these  memorials,  I  have  lio  doubt  that 
they  i^onld  confirm  the  evidence  of  Miss  AngtiS  And  Mr; 
P^mer.  But  the  Court  rejected  themj  and  why?  Be^ 
cause  Mr.  Craig  might  have  produced  witnesses  froni 
amongst  these  inhabitants  to  Speak  tb  his  conduct.  The 
▼ery  same  eircumstance  occurred  in  the  case  of  Kitson  v. 
Ldflus.*  There  never  was  a  memorial  more  strongly  signed 
than  the  paper  annexed  to  the  Allegation  of  Mr.  Loi^s ; 
yet  in  that  case  the  Court  found  itself  under  the  necessity  of 
rejecting  it :  and  on  that  occasion  one  of  the  learned  Coun- 
sel engaged  in  this  case  argued  against  receiving  the  docu* 
ment  by  the  Court.  If  Mr.  Craig  wished  to  derive  advan- 
tage from  evidence  to  character^  he  should  have  examined 
witnesses,  who  would  be  open  to  cross-examination ;  and 
the  Court  is  satisBed  that  it  did  right  in  rejecting  the  memo- 
rials. But  I  do  not  think  I  have  done  any  injustice  to  Mr. 
Craig  thereby,  for  I  am  entitled  to  presume  his  good  cha« 

**  Notes  of  Ca.  323. 
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Not.  IK  raoter  until  the  contrary  is  ahewiu  BemdeB  tiia^.lie  wai 
FamMr.  ^^WP^^^  ^7  ^^  ^''^  Bishop  of  Winchester,  in  whose  ^ 
Crwig^  cese  the  district  is  situated,  and  the  Bishop  never  wcndd  hm 
permitted  a  person  of  improper  character  to  come  into  ssdi. 
a  district  as  Burley  was,  so  destitute  of  s|>iritual  inslmctiin 
until  the  huilding  of  this  church  in  1889^  to  which  djjeel 
£100  was  contributed  by  Mr.  Famall,  who  was  a  Yefyjict* 
lous  promoter  of  the  building  of  the  church.  The  placemi 
destitute  of  any  spiritual  superintendence  or  instrucCiip 
until  the  chapel  was  built*  Now,  as  the  patron  was  t^ 
Bishop  of  Winchester,  and  he  knew  the  destitution  of  ik 
parish,  he  would  not  have  appointed  a  person  who  he  wpi 
not  sati86ed  was  qualified  by  his  moral  and  religious  pnft- 
ciples  to  undertake  the  charge  of  it.  So  that  Mr.  Cii^g 
has  suffered  no  prejudice  by  the  rejection  of  the  memoriik 
from  the  inhabitants  of  Edmonton  and  Oulton.  Mr»  Ckfan,^ 
therefore,  came,  in  May»  1839,  to  the  parish  with  a, chmP' 
ter  unimpeadied»  and»  as  far  as  appears,  uoimpeinM^k* 
But  we  all  know  that,  notwithstanding  the  strongest  te^ 
mony  to  character,  the  result  has  shewn  that  persons. JB19 
be  very  materially  deceived  respecting  the  conduct  sfid 
character  of  a  party.  In  Mr*  Loftus's  case^  no  tjestiiiMifij 
could  be  stronger  than  that  given  to  his  character ;  wharois 
he  had  forfeited  it  by  his  subsequent  conduct.  So  that  the 
Court,  notwithstanding  every  presumption  in  favour;  {<iC 
Mr.  Craig,  roust  come  to  its  conclusion  upon  the  result  of 
the  evidence  in  the  cause. 
Conflict  of  Now,  unfortunately,  the  Court  must  pronounce  in  tfiis 
e  evi  enoe.     ^^^^  ^j^^^^  ^^  ^^^  ^^^  ^^  ^^  other,  there  has  been  the  n^ 

shomeful  and  barefaced  perjury.  It  is  a  case  in  which  Uie 
Court  cannot  reconcile  the  evidence  of  the  two  sets  of  wit* 
nesses :  there  are  direct  and  positive  charges  on  one  side, 
met  by  direct  and  positive  contradictions  on  the  other,  bj 
persons  with  the  same  means  of  knowledge,  and  who  can- 
not be  mistaken.  For  when  Ann  Smith  says  that,  on  the 
occasion  when  she  was  at  Mr.  Craig's  house,  he  puUed  her 
chair  back  and  kissed  her,  and  Shelley  and  Maria  Sims  ss^; 
he  did  not^  one  or  the  other  of  these  witnesses  must  swear 
falsely.     Again,  Amelia  Archer  says,  Mr.  Craig  came  into 
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t!j%!t  n>biB»wW  l^dn^n  by^Otfe  bedr«rt*o»idf{ta€haiii4tr      Ndv.  Mc 

S»ri«,  »wMo'  put  her  ^  jflrni^^  out  ^  bed,  *^  Charlotte .  7011'^^    Fi^w  v 

(50»M'r'tttidOhArio«|e8itifs  cfoniei it«lto§lstheri .  lArohsrr^M.      Chi^.^* 

sth^ttk^to  Miv  Cmig'tf xjonduct 9|i  th6'k]«elieyi,r8nd  >to?Gfanx| 

Icitt^  Sitrtfti  laying  h^  head  in-hib  lap,  whiob  oth^refdistiiidflfyT 

dmfi'  ^Ati&eA  to 'th^  odculrrento  in  Ridley  Wood,  the  ^oti 

is'  IBpotteM  talir  pcAskive  tenns  %  Wlifite,  dnd  «a  pontively 

cOtif rb^ded  by  Jiine  Shelley,  not  only  a«  to  tiuit  occasion^ 

but  \M't6  any  other,  ilnd  she -SMreara  that  no  ast  of  adult^rjh 

eV^  tdok  pl«ee  between  Mr.  Cruig  end  hervr  Under  thtat* 

ch^umstftnee^,  it  is Altterly^ impossible  that' th^  cvidene«( 

cs^'be^  r6«bildhed,^ml  thtsrefbife  the  Court  i»<clriyen  t^tbvr 

neti^ttity  *df-dfeC]ditlg  to  which  classr  of  witnesses  it  is  to  gim* 

credit)'  fMA  Which  1t  nfust  pronounce  gtMhy«(f>  direct  ptp^i 

jtfry  :'  the  C<mrt'cannot  escape  from  it;    How^  thenf  iS'  th«< 

Cl^Uit  to  deal  '#ith  the  evidence?    Very  sKght  6irteunisiBnoe9 

may  give  a  preponitorancfe  to  one  side  dr  the  cither,  andthly 

Court' most  look  to  see  the  manner  in  'whiith' the  .witnesaeai 

have  deposed,  the  stories  they  have  toVd;  the  < probabilities 

of  their  stories,  bnd  the  motives  which  may  influence  the 

witnesses  on  one  side  or  the  other  to  depose  falselyp  ^    -      >•  1 

Thie^are  three  partictilar' facts  in  this  case,  namely,  th^      Tlie     main 
adulteiry  alleged  to  have  been  committed:  in  Ridl^  Wood.;>^^    **"     ••*« 
the  thihsaction  between  Mr.  Craig  and  Ann  fimithv  cm  thd 
19th  October,  1944;   and  what  occartvd,  atf  alleged^  be^ 
tween  him  and  Amelia  Jane  Archer,  in  December,  1844; 
and  January,  1845.  •     »"  . 

The  transaction  in  Ridley  Wood  is  deposed  to  by  Witiiam  Tbc  5ih 
White,  and  there  is  no  doubt  that  White,  before  the  Com-*  ^'*"'®- 
mjssioners,  referred  to  the  transaction  as  taking  place  on  tto 
Monday  after  Trinity  Sunday.  White  is  a  resident  in  tlie 
parish,  and  on  the  &th  Article  he  deposes  that  he  remembers 
seeing  Mr.  Ck*aig  and  Jane  Shelley  once  in- Voreley  Wood 
and  once  in  Ridley  Wood.  He  says  he  was  peat^cuitii^ 
wheii  he  sai^  th<em  in  Vareley  Wood,  coming  along  the  path 
which  thei  hunters'  use ;  that  they  were  aboat'6fly  yarda  off 
when  he  first  saw  them,  and'  then  they-  saw  him,  and 
"pulled  up  with  a  kind  of  slop.''  •  But  this,  he  says,  mual 
have  been  abdnt  four  years  ago.    <*  When  I  saw^Mr.  Cfiig 

VOL.  v.  4  E 
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Nov.  Ih  iind  Jane  Shelley  together  in  Ridley. \y ogc^"  rhfifigaf^;^ 
FarnaU  v,  ",*^  ^**  ^^  1844;  I  am  certsiin  of  thatj  ,it  w*8  4|(mit:;dM 
Ohaig,  time  of  the  May -poling  at  Picked  Post ;  it  Jwas  thr^  ia^ 
afler  it,  I  recollect  quite;  it  must  be  just  the  bc^nningiif 
June  I  saw  them  this  time«  It  might  be  a  mile  and  «  bilf 
from  Mr.  Craig's  house.  I  was  in  the  wood  after  a  nitd^  tf 
sticks,  about  halfways  through  the  wood.  I  could  &nd  nam 
on  the  ground,  which  we  are  allowed  to  take>  and  SQ 1  gdt 
up  the  tree  to  break  off  the  dead,  and  it  was  whilst  I  was4ip 
in  the  tree  I  saw  them.  I  heard  voices  first,  and  tfaatnudt 
me  look  about,  for  fear  I  should  be  found  out  in  the,  tree^ 
and  I  saw  Mr«Craig  and  Jane  Shelley  together  in  therosdr- 
one  of  the  cart-roads,  a  forest  road.  When  I  lirat  saw  tbeoi 
the}'  were  about  twenty  yards  qff;  they  turned' oflT  ffoiattK 
road,  and  passed  closer  to  the  tree,  to  be  at  one  tijiie  alKNlt 
t^Q  yards  only  from  it:  it  was  in  the  evenings  about  s^vcB 
o'clock,"  Then  he  deposes  to  having  witnessed  :an  act  ^f 
criminal  connection  between  Mr.  Craig  and  this  wom»np  JKi 
more  than  ten  yards  from  where  he  was.  *<  I  saw  them  9 
the  very  act,"  he  says ;  **  there  could  be  no  daujt»t  a)^Q4ili^ 
in  the  least."  When  he  says  that  this  took  place  three  days 
after  the  May* poling,  that  would  be  the  Ist  June;  but  tfafre 
can  be  no  doubt  that  it  was  the  understandmg  of  the  fUn^es, 
that  White  intended  to  represent  that  it  took  place,  a^  be 
stated  before  the  Commissioners,  on  the  Srd  June,  the  Mon- 
day after  the  May-poling. 

A  great  deal  of  evidence  has  been  given  as  to  the  state  of 
the  wood  ;  and  the  general  representation  is,  that  it  is  not  i 
place  very  likely  to  be  chosen  for  committing  such  an  act 
Here  again  the  Court  has  been  called  upon  to  reconcile  the 
evidence  of  the  witnesses  as  to  passengers  frequently  passing 
through  the  wood,  or  to  the  probability  of  the  parties  being 
detected :  all  which  is  not  necessary  to  be  particularly  cob- 
sidered  and  decided  by  the  Court.  The  great  question  is  ss 
to  the  existence  of  the  fact  itself  deposed  to  by  White.  How 
is  his  evidence  met  by  the  other  side  ?  In  the  first  place, 
Jane  Shelley,  one  of  the  parties,  has  been  examined,  and 
she  positively  denies  that  she  ever  was,  either  on  the  Srd 
June  or  any  other  day,  with  Mr.  Craig  in   Ridley  Wood, 
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ami  she  positively  denies  that  there  ever  was  any  criminal  Not.  II. 
connection  between  her  and  Mr.  Craig.  With  regard  to  this  j?a^^y 
witness,  Jane  Shelley,  the  Court  would  not  be  inclined  Craig, 
Vei*y  much  to  pay  attention  to  her  evidence,  especially  con- 
sidering the  mode  in  which  she  has  given  her  depo* 
^tion  upon  the  interrogatories  administered  to  her  by 
Mr.  Parnall.  It  is  suggested  that  she  had  given  some 
information  to  Mr.  Famall^  and  in  answer  to  the  interro- 
gatory— to  which  a  paper  (the  Exhibit  I )  is  annexed, 
which  is  placed  before  her,  and  which  paper  purports 
to  be  signed  by  the  witness  in  two  places — she  says: 
*•  Mrs.  Craig  taught  me  to  write.  I  am  not  a  good  pen- 
woman.  I  think  that  I've  improved  since  May,  1845/a 
little.  I've  inspected  the  Exhibit  annexed  to  the  proceedings 
under  the  Commission  of  Inquiry,  marked  I,*  and  now 
sfiewn  to  me  by  the  Examiner,  and  I  have  referred  to  the 
two  signatures,  *  Jane  Shelley,*  appearing  at  the  end  thereof. 
I  believe  that  the  second  of  the  said  signatures  is  mine ;  I 
think  it  was  the  one  I  made  at  Ibsley;  but  I  don't  know 
whether  or  not  the  first  of  the  said  signatures  is  mine  or  not ; 

*  Tile  following  is  a  copy  of  this  part  of  the  Exhibit  I : — 
*'  Jane  Shelley  snys-^-I  ImTe  been  m  Mr.  Craig's  service  5  years  last 
3epteinber.  When  first  I  went  to  biro  I  was  about  13  years  of  age. 
Mr.  Craig  was  then  living  at  Stocks  Farm  ;  lie  afterwsrds  removed  to 
Picquet  I  do  not  remember  the  exact  time.  Charlotte  Sims  came 
shortly  afterwards  as  my  fellow  servant.  I  was  then,  I  should  think, 
rather  more  than  H.  Charlotte  Sims  and  I  slept  together  usually. 
About  6  months  after  Charlotte  Sims  can>e  was  the  first  time  Mr. 
Qiaig  took  any  liberties  with  any  me  [sic].  He  then  came  into  our 
bed  room  (I  was  sleeping  with  Charlotte  Sims)  about  10  o'clock,  and 
got  into  bed.  We  neither  of  us  called  out.  I  got  under  the  clothes. 
He  staid  a  short  time,  and  then  went  away.  I  kept  the  door  shut  for 
some  time  afterwards,  and  he  did  not  come.  He  returned  afterwards, 
oecasionalty,  and  came  to  our  room  of  a  morning  before  we  were  up. 
One  morning  be  threw  the  bed  clothes  back.  He  first  had  an  impn^er 
intercourse  with  my  fellow  servant,— I  believe  it  was  Charlotte  Sims,— 
and  afterwards  with  me,  on  the  same  morning.  He  had  the  same  inter- 
course with  me  several  times  afterwards.  I  never  mentioned  this  to  my 
father  or  mother." 

"  17  January  IS15."  "  Jane  Shelley." 

'*  Jane  Shelley.'' 
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iKoy-il.  it'6:]ike  mine,  and  it  may  be  miney  but  1  don*t 'tfaaDk< 4c  ii.* 
Fmh^w  ^  ^^'^^  ^^  ^^^^  "^^  swear  that  it  is  her  signature  cyr  thatk 
Cru^  is  not ;  she  will  neither  admit  nor  deny  that  it  is  her  hand- 
writing. And  she  says,  ''  I  did  tell  the  Commissidners  it 
Ibsley,  that  I  thought  the  signature  was  not  mine,  but  t&it 
I  would  not  swear  that  it  was  not."  Therefore^  there  is  no 
proof  that  she  did  sign  the  paper,  or  knew  the  contents  sf 
it.  But  there  is  a  circumstance  to  which  the  Court  nnut 
riefer,  which  was  pleaded  in  the  7th  article  of  Mr.  Cra^'i 
Allegation.  That  article  was  afterwards  struck  cmt^  undff  a 
misapprehension  that  the  Court  so  directed  it«  I  am  qmie 
certain  that  this  was  an  entire  misapprehension.  The  Oovit 
directed  the  reformation  of  the  article,  bat  there  was  no 
ground  for  rejecting  it.  The  6th,  7th,  dth,  and  9th  artido 
pleaded : — 

6.  That  the  statement  annexed  to  the  Report  of  the  proceediigi 
bifore  the  Commissioners,  and  now  remaining  in  the  Registry  tf 
the  Vicar-General  of  the  Archbishop  of  Canterbory,  marked  I,  tD 
Ike  first  side*  of  which  the  signature  of  one  Jane  Sims  was  pvs* 
ewred  by  Mr.  Farnall,  was  and  is  wholly  mitrue,  and  the  aaae  wm 
so  declared  to  be  on  oath  by  the  said  Jane  Sims  when  produced  Si 
a  witness  before  the*  CommissioaerB  by  Mr.  FaraalL  ... 
:^.7.  That  the  signatmre  of  Jaae  Shelley,  originally  aiflked  to 
another  part  of  the  same  statement  or  Exhibit  (the  second  sab- 
Kcription  baidng  been  made  by  her  before  the  CommisaionerB  tt 
Ibsley),  was  fraudulently  procured  thereto  by  Mr.  Famall :  Tfatt 
the  said  Jane  Shelley  having  been  sent  for  to  and  attended  at  tlie 
house  of  Mr.  Farnall,  accompanied  by  her  father,  had  on  the  ITtb 

*  The  first  side  of  the  Exhibit  I  is  to  the  following  effect : — 
"  Jare  Sims,  16  her  last  birth- day,  says  she  was  in  Mr.  Craig's  off 
and  on  for  2  years ;  during  the  last  time  she  was  in  his  senrice  for 
9  months,  and  left  at  Xmas  1B44,  during  which  time  she  slept  sone- 
times  with  Jane  Shelley  and  sometimes  with  Charlotte  Sims.  On  the 
firsr  night  of  my  return,  Mr.  Craig  came  into  our  room.  I  was  slee^ 
ing  with  Charlotte  Sims.  He  got  [nc]  our  bed,  and  be  bad  an  improper 
intercourse  with  both  of  us.  Mr.  Craig  repeated  this  frequently,  se 
often  that  I  have  no  recollection  of  dates.  It  occurred  sometimes 
when  I  was  sleeping  with  C.  Sims,  and  sometimes  with  Jane  Sbelley* 
and  he  then  had  the  same  intercourse  with  Jane  Shelley.  I  never  meo- 
tioned  this  to  my  father  or  mother." 
•*  16  January  1845."  "  Jane  Sims." 
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Janvarfv  1845^  an  interview  with  bim«  at  which  her  fothcr  was  not      Nor.  1 1. 

pecmitted  to  be  present :   That  at  such  interview  Jane  Shelley         — "  . 

(i:an^y  and  truly  answered  the  questions  which  were  addressed  to        c^^, ' 

her  by  Mr.  Famal),  and  denied  firmly  and  unhesitatingly  that  Mr. 

Cr^g  had  ever  conducted  himself  criminally  or  indecently  with  or 

towards  her^  or  with  or  towards  any  other  person,  to  her  know- 

ledg:e  or  belief :  That  Mr.  Farnall  was  very  angry  thereat,  called 

Jane  Shelley  a  liar,  and  endeavoured  (though  unsuccessfully)  to 

indace  her  to  spe^  against  Mr.  Craig,  of  and  towards  whom  be 

e^essed  himself  in  terms  of  violent  hostility  and  abuse,  accusing 

hks  of  having  taken  fiv«  of  the  prettiest  girls  out  of  the  school 

into  his  family  for  the  purpose  of  seduction,  and  expressed  his  great 

defiire  to  prove  that  one  girl,  under  thirteen  years  of  age,  had  been 

9|^uc^  by  him,  in  order  that  be  might  get  him  transported :  That 

towards  the  end  of  the  interview,  Mr.  Farnall  desired  Jane  Shelley 

to  sign  her  name  to  a  paper  then  lying  on  the  table,  and  on  which 

he  had  been  writing,  to  wit,  the  paper  I  aforesaid:  That  Jane 

Shelley  signed  her  name  to  such  paper  without  reading  or  having 

the  same  read  to  her,  which  she  so  did  by  the  direction  of  Mr. 

Farnall,  who  told  her  that  he  could  write  in  her  statement  better 

another  time :  That  there  was  at  this  time  a  blank  space  before 

the  signature  of  Jane  Shelley t  That  at  the  conclusion  of  sneh 

interview,  Mr.  Farnall  told  George  Shelley^  the  father  of  Jane 

Shelley  (who  was  then  admitted  into  the  room),  that  be  eenU  get 

nothii^ifom  his  daughter;  to  which  George  Shelley  rqdied,  that 

"  if.,  she  knew  nothing,  she  could  say  nothing.'' 

,.  8.  That,  notwithstanding  the  premises,  the  paper  marked  I  was 

produced  in  its  present.state  (save  and  except  the  second  signature 

of  Jane  Shelley)  before  the  Commissioners  at  Ibsley  on  behalf  of 

Mr.  Farnall :  That  Jane  Shelley  did  upon  oath  declare  before  the 

said  Commissioners  that  the  whole  of  the  letter  and  material  parts 

of  the  statements  therein  contained,  to  which  Jane  Shelley's  name 

then  purported  to  be  subscribed,  the  truth  of  which  she  also  then 

distinctly  denied  on  oath,  were  not  made  by  her,  and  were  not 

contained  in  the  paper  on  which,  and  at  the  time  when,  she  signed 

her  name  thereto,  on  the  occasion  mentioned  in  the  next  preceding 

article;. and  the  party  proponent  expressly  alleges  that  what  she 

so  declared  was  and  is  true. 

9.  Exhibited  an  official  copy  of  the  statement  marked  I. 

So  that  these  articles  leflt  no  doubt  that  Jane  Shelley  did 
sign  her  name  to  that  identical  paper  I.  It  is  impossible 
that  the  Court  could  have  rejected  these   articles  of  the 
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Nov.  II.  AUe|rat>oii>'thmigh  it  required  ^them  t&he'rMi^tae^Tlit't^ 
FarmH  v  ^^^  ^^  ^^^  declaratiotiB  before  the  Cbnitnlftftion€¥i  t '  ihi  iMir 
Qrmg.  to  speak  to  the  fact  before  this  Cclurt.  -  But  if  ie  ^Wprtiij 
alleged  in  one  of  these  articles  that  erhe  did  sigik  tilis  t^ 
ment  marked  I.  The  evidence  of  Jane  Shelley^  Ifie^efif^ 
in  answer  to  the  interrogatory,  Ss  in  direct  top|k>9itioii  isriSHt 
plea  of  Mn  Craig,  and  thid  shews  how  little  d^p^dcM 
can  be  placed  npon  the  evidence  of  a  witneae  'Wh^  depM 
as  Jane  Shelley  has  done.  Mr.  Craig  averred  thattb^re^ 
a  fraudulent  attempt  made  by  ftfr.  FamaSl  to  obtlrin  the'M 
deace  of  Jane  Shelley;  that  ^e  ai]gnedth^pa|^^  widMrf 
knowing  what  the  eontents  were»  aiid  that  thetie  -wis  it^ijfM^ 
leH;  for  additions  afterwards.  I  have  n(»  doofbi  wbMm 
that  this  article  of  the  Allegation  was  Hbt  r«jeetett  hf't^ 
Cdurt.  Then  this  witness,  Jane  Shelley,  has;  in  tliia  nipi»iti 
not  given  a  fair  and  candid  statetaent^^  aaid  tfae'ldaartf^ 
Counsel  for  Mr.  Craig  admitted  that  it  would  4iaW  b^ 
more  fair  and  candid  for  her  to  have  acknowledged ibM  Ifiii 
signature  was  hers,  it  is  suggested  tbat  ahe  ml^ht  ha^ 
forgotten  the  fact,  or  boen  mtstaloen  {  but  I  di>'  tioC  thiilltttM 
either  could  have  been  the  case.'    r  .-^^    •-      •  -      ,'    .mjiI 

This  witness  also  gives  a  i^ery^xtnwMtlhiary  aoiibaitattf 
the  manner  in  which  site  lived  in  Mf^  Griag^s  Anilljr.  %^ 
says  she  had  been  in  hrs  service  for  five  or  six  years;  hot  t 
continued  service^  buC,  as  the  witness  says,  ^  off  and  ok!^ 
She  says  first  she  quitted  Mr.  Craig's  fkmily  Bve  or  jk 
months  before  the  Srd  June^  1844.  She  says  on  the  lit 
article  that  she  left  about  two  years  before  her  eKamhiatioo 
(which  was  in  June,  1846),  and  has  never  been  there  siaixfi 
yet  we  find  that  she  was  in  Mr.  Craig's  service  again  ii 
1 844.  I  say,  where  a  witness  deposes  as  she  has  done,  it'ii 
impossible  for  the  Court  to  place  any  great  reliance  tipba 
h^  evidence. 

But  Jane  Shelley  is  not  the  only  witness  on  thisi  paitlif 
the  case;  for  Mary  Ann  Young,  George  Shelley,  and  otbetfi/ 
depose  to  circumstances  which,  if  true,  shew  that  it  is  im- 
possible that,  on  the  3rd  of  June,  adultery  could  hare  taken 
place  in  Ridley  Wood  between  Mr.  Craig  and  Jane  Shelley. 

In  the  7th  article  of  Mr.  Craig  s  Allegation  an  account  ii 
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givei^af  aclub  which  i»helcl  at  Birot^enharst  on  the  Tuet-  Nov.  H. 
cUy  followiDg  Trini^:  Sanday,  which  was  on  the  4th  June,  p^^^i^^ 
\^M,  ajnd  it  pleads  that  Jane  Shelley  was  at  home,  at  her  Oro^. 
ffgL|>er'8  hpuse>  the  whole  of  the  evening  of  the  preceding 
ds^i  Xrom  five  or  six  o'clock.  Upon  this  article  scTeral  wit« 
passes  have  been  examined,  whose  evidence  goes  to  shew 
t^,  on  the  3rd  June,  Jane  Shelley  was  at  home,  and  to 
at^  circumstances  which,  if  true,  prove  that  she  could  not 
b^v.e.gone  to  Ridley  Wood  between  seven  and  eight  o'clock 
on  the  evening  of  the  3rd  June.  These  witnesses  are  prin- 
cipally Jane  Shelley  herself,  her  mother  Mary  Shelley, 
Q^rge  Shelley  her  &ther,  Mary  Young,  and  Charles 
YptUt9g4 .  The  story  they  have  told  is,  that,  on  the  after- 
Pfion -of  that  day,  Mrs,  Young  and  her  daughter,  Mary  Ann 
YoDPgi  went,  down  to  a  place  in  the  forest  to  drive  the 
fp^s  home,  tsad  were  there  until  five  or  six  o'clock  ;  that 
4me  Shelley  went  with  them  (with  a  child  in  her  arms)  to 
4lf  ¥t,  (the  cows,  and  on  their  way  home  they  met  Charles 
YjWtig,  the  son,  and  he  was  in  communication  with  hia 
i99^^r  atid  Jane  SbeUiey  until  nine  o'dock  in  the  eveningw 
If  this  be  true, — if,  from  five  o'clock  until  nine^  Mrs.  Youdg 
liras»!with»  Jane  Shelley  for  part  of  the  tame,  and  Chii#les 
Y^ung  for  the  rest  of  tfafi  time, — it  is  clciar  that  Jane  Shelley 
^uld  not  have  been  in  Ridley  Wood  with  MW.  Craig 
between  seven  and  eight  o'clock  on  that  day.  All  the  wit* 
nessea  agree  in  this  statement,  and  in  a  most  remarkable 
manner,  not  only  in  substance  but  almost  in  wofds;*  their 
evidence  is  almost  verbatim  the  same.  This  is  a  Very  i^ 
markable  dreumstanoe,  and  the  Court  may  have  some 
doubt  whether  the  parties  are  relating  the  facts  as  they 
aetually  occurred  to  them,  or  whether  it  be  not  a  story 
which  has  been  got  up,-— I  do  not  say  falsely  invented,  but 
got  up  by  being  talked  over  again  and  again.  It  was 
fibrtanately  discovered  that  Brockenhurst  fair  vras  on  the 
4th  .June,  and  the  subject  has,  perhaps,  beert  talked  over 
aiad  over  again  by  the  parties,  and  the  Court  may  have  some 
doubt  whether  it  could  rely  on  the  statements  of  persons  so 
deposing  as  these  witnesses  do  depose.  But  I  feel  a  great 
deal  of  difficulty  in  holding  that  the  evidence  of  White,  un- 
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Ciraig,  although  tli^re  ii  ito'  reasVrn  to  suppose  lli**rt  fie  lia^  dejios^^ 
wilfully  fftlaelyi  or  that  Ills  eharatter  (though  a  servant' df 
I*r.  iarninf  im  "^cc^p^briabl^'^to 

provei  mk mst  his  g^n ernJ  ch nx^cX^f,—^ ^i '  ^ifn d e^^  the  d r- 
cumstnncesf  the  Court  coidtVrifit  conslHer  itself  jb^fifetflif^ 
holding,  on  th^  'siijglc  e  vide  nee' of  While/ Wit  Hotfitei^feTT- 
:  dence  comrtdfckhig  it,  llnit  the  AAfge  of  MWti^j^  iurffiBfe? 
Wood,  ontheSrd';Ttiiie;i3estabH^^  ^diuf-r^  noi. 

Th^re  is  a riother  c5 rt u tti stanf  e  ;  th ere '  waA  A  *ia p e r  in 
neKed  tp  the  intenrogaiori^'adclressea  t6  some  "br  the*  \<it/ 

m^yicaf 'praetl- 


newfl,  ^  test  the  iruifi   of  t Weir  story,   purffofi'iig  to  Iv 

aTgneci  by  a  gentlenoari  rinm^rd  Wcstcott,   a  it 


this  certificate  neve^^  could  be  received'  as  evidenire  at  iffl 
iii|tW'fcouft^^  reject  It.'   ¥h^  6ilht  tbtMfl^iai? 

recewe'^  It' "as  evltletit^  of  any  ekamiii^MdiK ';  '  ttUt"'  W  W 
applied  as  a  test,'  ^'tio  you  beUeve,  irt'ttie'^faee  Optftyt^i^iS 
iicide,  tiiat^ane  Shietley  could  have  signed  the  pa^^'"^fl 
woukt'iiave  tjeen  concluii*e  W  Mr/WestVott  *€eff^ifi^ 
mined  upon  qatliV ,  I^V^iy  was  he  Ji^t  ^xllrtif riek  r'' ttWi 
remarkable  deficiency  in  the'  case  iHal'ilK  WeBtcott  ^hbiyiS 
not  have  been  examined  as  a  iffitnessV  But  iidtmtbstatidJM 
this,  th6  Court  is  still  of  opinion  that  it  would  ri6X  %V  jiliti^ 
(led  in  liolding^  oh  the  single  uiicorrobofilte3  Wvicl(^^'''OT 
White,  that  the  adultery  with  Jane  Shelley i'  Iri  '*R3A^ 
Wood,  at  seven  o'clock  in  the  evening  of  tTieSWl'JuTO,  jl 
proved.  But  when  he  came  here,  White  deems  to  hiavebi^ 
in  doubt  as  to  the  day  pn  which  it  occurred^  and  seeii^8t0 
fiK  another  day,  three  days  after  the  May-polfng.'  The  Majp^ 
poling  being  on  the  29th  May,  this  wohld-make  it  tfre't^ 
June,  and  I  thhtk  Mr.  Craig  was  at  home  dufiiijg  the  Stbi^ 
noon  of  the  1st  June,  some  coals  having  been  bfoiigKi  io 
him  from  Poole  on  that  day.  I  have  not  much '  ifloubt  tfiiit 
on  the  Ist  of  June  Mr.  Craig  was  at  home. '"  f  ana/  tlij^ 
fore,  of  opinion,  on  this  part  of  the  casd,  that  their^e  is'  not 
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sufficient  evidence  of  an  act  of  adultery  having  l)een  com-       Nov.  11. 
mitted  between  Mr.  Craig  and  Jane  Shelley,  either  on  the     jf^Tnaff  v 
let  or  the  3rd  June.     At  the  same  time^  it  does  not  neces-        Craig, 
sarily  follow  that  White  has  deposed  falsely  and  corruptly  ; 
there  is  room  for  supposition  that  he  has  made  a  mistake  as 
to  the  day :  whether  it  be  so  or  not,  the  Court  is  not  at 
liberty  to  inquire.     On  this  part  of  the  case,  the  Promoter  Not  proved. 
has  failed  in  proof  of  the  Article  relating  to  it. 

The  next  subject  for  consideration  is  the  charge  with  re-  The  10th  and 
gard  to  Ann  Smith.  The  transaction  occurred  on  the  19th  ^^^^  Articles. 
October,  1844.  It  was  originally  pleaded  to  have  taken 
place  shortly  before  (the  Sunday  before)  Christmas ;  but  it 
now  appears  to  be  fixed  to  have  occurred  on  the  1 9th  Octo- 
ber, 1844.  It  seems  that  Ann  Smith  and  her  mother  had 
been  attending  at  Burley  Church,  and  Mr.  Craig  invited  her 
to  go  up  to  his  house  and  take  tea  with  his  servants.  The 
establishment  of  Mr.  Craig  at  this  time  consisted  of  two 
female  servants,  and  that  was  the  general  establishment  of 
the  family,  and  at  that  time  Jane  Shelley  and  Jane  Sims 
were  the  two  servants.  Ann  Smith  says  she  did  go,  accom- 
panied  by  Maria  Sims,  and  they  went  down  to  the  kitchen, 
where  they  drank  tea,  and  staid  to  supper.  On  the  10th 
Article  she  says,  <'  After  supper,  whilst  I  was  sitting,  Mr. 
Craig  pulled  back  my  chair,  that  is,  he  put  his  hands  over 
uiy  shoulders,  and  pulled  me  and  the  chair  back  together, 
and  he  kissed  me.  Mr.  Craig  came  into  the  kitchen  to  us 
abput  ten  minutes  or  so  after  we  had  been  at  supper ;  he 
first  stood  talking  to  us  for  a  little  while,  and  then,  before 
be  kissed  me,  he  tickled  Jane  Shelley  on  the  knee,  to  see, 
as  he  said,  if  she  was  jealous ;  and  almost  immediately 
afterwards  he  came  round  and  kissed  me,  .as  I  have  said." 

This  witness  has  undergone  a  very  strict  cross-examina- 
tion ;  she  has  been  solemnly  adjured  and  threatened  with  a 
prosecution  for  perjury,  and  told  that  Mr.  Craig  would  be 
examined  upon  the  prosecution  for  perjury ;  still  there  is 
no  hesitation ;  the  witness  persists  in  her  story,  and  it  is 
not  improper  for  the  Court  to  state  the  manner  in  which  the 
witness  does  depose  to  these  facts  upon  interrogatory. 

On  the   13th  special  interrogatory,  she  denies  various 
VOL.  V.  4  p 
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Nov.  ] f.     iugge0li6nfe  put lo'he^,  ^iMv«ir^ Mil*'4kil«MW^  OiMitt^'ii 
jj^,^^      ^^  defmed  to  by 'wHiie8ie8<«)tam9b^ftM  hibdf^iSPWF. 

mcnt  read'  txifm^  toythe  :^t|Mtlti^>ji^Ui4#^t^tkl^M1 
cort't  tbmk  hdW  Mv.Cn^  cbti'  flttl'«ticAi  <MsdlH^^4^ 
Hen^  is  a  direet  negative  la  «ll  tfi^Htii^ge^hM'iS^i/MM^ 
^  interregatory.  She  tben  "d^ls  tbe  ^i<aMlsfMkbtai  di 
stated  in  her  evideiu^e  iit  Gbi^f>  denyit^  'all  'th^»ft^||^^fttMtt 
^nttoher.  •  On  tbe  14lh  fm^rrogaUMry  ^t&'Mftx-^ViA 
desired  by  the  B>>siiiiner  to  retnemSer  tlittt,  lii^ides'^hlEtli 
written  in  the  Bible,  abbut  Hd^s  h^lug  ilief^  pUMobWtft^ 
lake  diat  bui^nedi' ivith  fire  and  brinft^lofiH  Mk  <!M%f'lAn- 
self  t:an  be  examihed  as  a  witiveis  otif  a^fyros^ciltiail^Vbi^pli^ 
Juryi  and  tlrat  ev^ry  person  by  ^^botni  ciSM  be%>titridlm 
can  also  be  ^sBanmed,  lind  that'Mr;  'PnHiiifll  'tiaH^  'j^HMftct 
lYie  ironi  the'Corad^pene6s  of<a'  tMivt^tibA'i^iseilT  T'iM# 
solemnly  and  ddiberately  'thlat>  oftth^  8utid4y'^6vMi^I 
have  spoked;  «f,  Mr.  Cfai|fi  tn 'hls*>^w%i' kitefee^/^tiA 
hands  iipon>  my  shoulders;  pa)l«d<tti&  Mckv^hel4d"lii^  fit 
about  a  tniitiite»  and  kissed  kne'r  that>1i6'^)M  'tiddM'Hie 
knees  of  Jane*8helky^'t^hig[  that  he  (K#  ^so  tei^M  "ifAe 
was  jealous;  and  that  his  lirhf^'cotldutit '«ihd  hih^§mi^ 
wM  impropev  to  us/'  And  agairt,  iSy^<the'78t^  fnt^it^- 
ioryi  nothing  can  be  more  positive  thin^th^  Ifta^eteetit  ^ 
has  solemnly  averred  and  deliberately  ^d^os^  "i^d  sd* 
heved  to.  •  '  .  '  •      .  - 

There  are  odier  drcumstances  which  the  OoM't  *i!s  iMncl 
lo  take  into  its  oonaideration  with  respect  to  this  wJCne^ 
This  occiirrence  took  place  in  October;  1844^  and'  the  wit- 
ness does  not  communicate  any  particulars 'of  ^hat  tool 
place  until  just  before  Christmas^  1M4,  when  she  siiys^ 
mentioned  it  to  Mrs.  White,  who  had  asked  her  'why  slie 
did  not  go  to  church,  and  she  said  h  would  remhifl  herisf 
Mr.  Craig's  conduet  to  her,  which  shfethen  tdld  her.  Mn, 
White  told  this  to  Mr,  Farnall,  who  called  sit  her  Vn«th«r% 
and  told  her,  and  afterwards  sent  fbr  the  witness. 

Lydia  Smith,  th^  mother  of  Ann  Smith,  says  thsft,  soon 
after  Christmas,  1644s  Mr.  Craig  called  upon  her,  and  asked 
her  the  object  with  which  Mr«  Famdll  had  «oHie  u>  her 


b^i^it^bft  twl  jii«t<jiertiit),,AiNdfflbe  IqH1«  hmvioC  the  t^ea     Npv.  U. 
KfMPcrtiog.Wl  iwn4«c$„j,Wul-Qf.  Mfv.FamaU  baviqgi  said     i;^,^,^/!^; 
9s^qj^Xhing  Xo  bier  nbpqt .<hifi  (Mr*  Cmig't)  kiiwg  ter  duugh^       On^.) 
^,;,(thj^,JM[r^]P4rn|iU  had  obliged  bifanritbiComitig  down 
to.  ff^q,  ,ki^;b^.«^ ,  l^iaslng,  bw  d^wgk W.    She  rnkfa^  •  Mr- 
Qri^  jnf^Mje^np  x^|>ly  t«  Xbif  j  not  deifying  /or  «ioknow)edging 
i^  wl.b9'W^tiiw«.jk  .TwQor  ibreoidays/afkefWArdfl^  akto 
9f^fi,.fllb^.i:9ceiifed.a  iwtf  irom.  Mr.  Cr«ig>  lo  ask  her  daugh^ 
i^  tp  go  up. to  biB  b<Mii^..vbich  $hie.  (the  mother), refiiBe4 
t9«9}i9;i'7>.i.Tbis  l(»tler  .J^.  been  exhibited*  and  i»  dated 
^^v^^ry #4tb>  beginpingy  <f  JDear  Mra.  Smith."  ;: .  / 

. ,,  J^.a^pa^ms  tb«t  Mi%  Far»aU»  having  hfavdi}£the>  conduct  of 
149(1  Cr^i^:i9.kiMingthis.yoiing  ^^^  in^bia  ktteben^  ^vent 
(^Alr,9'{§f»^h»  a^  a^kedbenaboiifait^  Mrs..S«iith  didaot 
|Kmwi(ff  )dbl?(fQircQin9tancek:but.mdahe  iroddask  herdaugh* 
^r9,;«rhp  iv^not<tibw«t  hprne*  -ShedHlaov  and ! heir <daugh«> 
^r^^lf^-4br/ithe,ik8t,  timet  (in,  the  month  ^fJaiunry),  oom* 
i^n9pi^4;tjb#  faotvU)  bfr-mothev,  who  meBlionqd  it  ita 
Mr*  Gtraig  »ifhen  ht  came.  iramfdiaAdy  .afterwards  to^inqube 
j^bou((  th^  <object  of  Mr^.J^arnall'a  viiiu  ;  Upon  the  additional 
ililteprog^tories  a44re9aed;,to  Mra.Smitki^tshe  oonfinna>hef 
dafigbter  i|9,^rT^i^)Q  could  do  SQ«      <::  .      .   :   ■>  *> 

,.  Xwa..vit^e8se«,.ba,v«  baeti  examined,  to; can^nM^nA  Mra. 
;gfpitb  #r4  bernd(Mght^»  Jane  ,8hdley  and  JMUttda  Sima 
Jajne:$bel]ey'a, pv}d^ncft  ia.to  ithia. effect .»  tbaty  lant  fianday^ 
the  19th  October^  1844,   Ann  Smith  and  Maria  Sims' caxnfe 
|^A«ihej^a  W>tb  ber  and  Jane  Sima>  tfaatrtbeytgot  iiame 
abovi^  »ix  q'cIoc^s  »fkd  aflar  going  up  i»to>tbe  ^awingfvoom 
tp  bemr.  the forganr and  flinging  some  of  the  church. by m^s, 
Ib^y  !«rent  down  into  the  kitchen  again^and  they  staid  there 
talking  until  about  mne  o'dadi^.whai  th^  had  supper^ 
tbaty  wben.they  bad  done  supper^  the  bell  rang  and  aha  went 
upt^  answer  i$n  and  found  Mrs.  Craig  wanted  aome  gruel  ilo 
be  made,  and  she.  (witness)  told  Mr.  Gnsig  that  Ann  SoMi 
wmited  to.  see  him*  for  abe  had  told  the  witness  she  waitted 
to  see  him  before  she  went ;  that  Mr.  Ovaig  came  down  with 
ber«  and  when  they  came  down  int»  the  ball^  they  heard 
them  shufBing  about  in  the  kitcheUy'  and -as  they  were  going 
into  the  door,  Jane  Ssmsaakl^  <*  What  do  think  Ann  Smith 
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Jlbr.  M       «id^  aiF?'V4ittdlr'ArnivBiifith>6ai<i^(i9  It)  yoib^teUg  Jmk,  IQI 

J^<#iid^^     ii0f«rii|rtiikno:yc«r5a«yiioofvjy  |ji«OMit/^Qbigothe»6tiiji 

Q«^        i«>lf  i Ae  bUciriU  «kiy  r^^hfiv^doiAilcft  ir iftf  hei^>Jttiei^/iiii 

aidDtd  herwii^iihb^  wilted  MifiJfbn>>aMH  diel  uH^rWiil  .itt 

.trai^t«d4i  Piiay€t>(Bodkilbr  htr  ind.heii  brbth^  nd^ewii 

indaH  their  pi^ople^ihevifttheviMidi  nwchecy  wbnBjgoinf^ 
bdre  the  ohipd  (Mid  jgo^  t»  idtuifch'^  abd^hda  -h^^iu&fbt 
^^idd  try  aDd>^  lb«m>fc«<fier  ;:^mBd4l89if  heaidkki>th4i^^ 
«l^art3r<toMv2ng  AoM  QOlthn^y  ^trn'miiAtitaus^  sittdhemkjM 
8QMiri<roetc#^4)ktt0iaiM  Mf),vttnd'44fiiv:8adth'#ak)dflte  $Mli 
stay  all  night,  if  Mtnn'^«^ld»igtf  hmaenwM  i^ctD  hsn^Mnr 
a]id»^Bk«tipcnr<  kwivr  cidhefeR^du^^was^riind)  Mft^>CbKi^dA]d]ie 
«hi»DghtManii9i9chbrittef><iifti&ej48  sfadimd  anvAr^qiivIr  tl 
tH#  houg^fiihcfchcrdfat>nbt»Mhe)pneJtiyiheg|tDJgMi^^ 
iwiit)i#adidavk,(  anlctwr  ]^a»ifil  thiaJterndiniidnesi^wannuiipj 
tkdt  Mr  J  Cnd|f  tbennwrbntiupitairsjdkgaliiv^ndaAMi^itttk 
audi  iMsriJVfBiiiVilcarJthe)  liduie^  AtKh'sheideniesntftat^lfe 
lPra%  vM, > oMiihdtoi^  savy^Miievi9fX9§Atdl^  kfar/knovlBd^ 
falsi'Of  attffMfjb.tb  hisK'cAqnrfiimtly,  ior4kl(le:rorndMmfMf 
ticUle^^fier  {tk^imineaf^ktie^ii  JwHtfaat  sUexi^rrraify^rihf 
ledsti<iinrpra|9riety^:  ton  the^^Kirtnaf  f  ftCir.  ^Giiuffi^^ltaMnD-diiiiiiii 
Smith  tor  anytedy'dlfe^^iahdnif  fftetritfaMdibedwamyimpBi^ 
cimduct^n  hft^pan^j8lie«l>U8tJiiiTefbBnJlit^rt'  /li-^q^  oi  imi 
i  illie.  €oort>fiiust^ttheP6£bre,>!deteifcn»6  the nquMttflDdaf 
^redik  b^trvea.  chhia^  uxiln^etp^coopl^dflwithvjdba  ndbi'jeii* 
denoqff  a^dlida  bdksviethe'aoooiuilriof^aa^iBatiitkiiifi^lKdk 
trii^  aooaQii|.ci)Ii|iatw/no'faMiti4aon>iiTyiyjttgi  thdt^tif  rlj«ib 
io)okbot^^tweentha<awo)dritnea8eWJiKiiM^irartioii  o^inf 
miMnk/  m  ^vcaur  of  the  <  storf  fMdbhyyAnit  Smitfa,}  aafl 
fl^iitst'  tfakt  takl  by  > Jatie  Sbellejr^^ imnsderkig^lhe  ^TqhUbm 
li^/of  the 'account i  add  the  d^i^  of>  ccedit  tUt^toaM 
are ifeepecdvvly  entitled  to  abtha  hktdff'of^thdCobnibiL  xj 
''iBut^there^is  aMolh(^r  ^arittle^,  Maria: ^*9i«l8^  mhaidapam 
t^the^^naeedect,  <kMd>^aya/ Hi  ^ilh  8i»«ar>tfaaril  iitv^nDf 
did  aot  (J*ll  Ami  Smithv'or  eith^  of  >osi'iwek.na  tlieiciMiri 
or'f>at^*his  arms  rouBd  her/^r  kisa  hevy  lar^aatbniptiito'tkiis 
frei^^or  any'tofiilie^her8,^nothiag^of  the>  kinA  toolc  piacei 


LfiJl  tbftt.  pttasedio^asi  thilktf.;l¥ben^(Jam)/6llflU^y  -wai  iaw  Now.U. 
i»p>taiar8fitO!:>teU:>Mhi/CnJ|s  tb«i>cAi|ttFSm]ithr)fwaliiti9d  (Some  j^^jjjj^^ 
IRrayenrBboks/l  Adii»rSte»thMiiiid:i<tet/fhe}4lio«M  Jikeifor       (;^h^^ 

iobwnffetbiot  iald^ei  hall,tiDi|r  «wter( Jatetf  dy  j'rVi  tellyAm, 

inefiarojpeafe/  tQ'..jr«Mfti  ^gmni^ltfttidfitheii^Mr*  iGiteigi^Aicli 
^(l^hatevcir  ahe^s^di  doa'ttitfU  •£  h?r>' ^mmI  tMriiraBiSllthafc 
.tosk>pldfeliil>outith0ikiBiijpg.^  )Mr*  Graig  didn't eitherli&cikle 
fthfriJaieebliQ^.  Jiffiit  iSbelk)?,  .;or.cttV!«A  wettt  neaffofaert  :<pe 
dUbk^  tekeiflDyiUboriyrwith  Aoy  <(^ti^.  ^Tiu%dl  tlMt«cnAe«Mi||^ 

<>rilf(ik^i9iiiden6fe  ofnthis;  -iritni96a>lorfbe  takfil  iiD^irefiiraicc 
^  duiftrjofiAnn  finitbi^  dWhatr«b>QSjri)d  Ai|r(SttiaDi4breif|Q<tht 
Aftthf.MHCTriDg|tory?.f I iMep t^dtteiqtyi  iiihyiAi^ ftbaU .  /ori  the 
pi»s«nrrii¥henrEkhSknt^took  bdiiUp  %»  ihk.  ^kmtiiVBhanwg^ 
diid^^hof. sbeisaidt^^&.'faMifffitQ hanm^df  l^^ Craif , rbdr 
jsiMetaAmei8aM)to(beit)if^.]^oojlHycatlre6aUec*iiAaftiiKi^ 
wfiJM  yoa  ;4)irai^  4«aUBiii^«p  and  «k>iim.  tbeiiitcbcn^  Mr.^iimtg 
fil^rtipfldod^inetoi^ioeii^eDt  jtoai|f0iDgyhoin^  thafcfiigbtij  aoddh^ 
cdfD^/to>ni37^bedi''  writhttt  3b»j[(iferHt>fin^!aDepU^  1<^iWeIU  )if 
heilid^  .7«ii>icQP9cdi@d.€i^  H)Mni?ttff-tbis  mtn^fiv|^(pniii0d»l 
cfc^ioqaa^fian^adlteaii^taligdinla^  tif  dalird< 

lion  to  speak  the)^nsyi,owbfeli^^iabe'jilHdtiiiff[M^  aietat jJanei 
^hc»iiribaiA(ia8)dii  Mriofiai-riaU'riaUeprbflmiBBiditoat^,  jaiil  I 

|nitiacibaidytfi«Blat«#elmiK^i<ii)baii)(|9^  «(alking^>  Up^asU 
dim^h'tlie:rkibcl^9^MrilGncq^jp0rtuBdediiikd  to  preiumft  q/nm 
goin^  bomeiitiHit  ^afigl^-iasid  b&«aiimiJttt')QM(m4iMioobbtoi 
doB'tcrthiiik  8be/aa&d^8d>tbe  tinm  I  ?#astgoiii|^u|>  t^iMr^fianv 
ndl'dQ't^aiiB«ra-ab»fdtdn'{v^L[dl«!dan;t  tepcllbMj^viHibMfalie 
didfSDtal^diAt  tibM».  con  vhfs|dler)dhe;|jdidQ(ti^)i>iwoii'it  ^wuM 
sbe  didi3^lJ()  )l)dakr.wJiciilfakrjftwbeee  ia)ivttiif8^1fitoea»<;iirii'iwi 
a9Hii|e#»tarian  iatei^gatol^,  itahews  tbdtoaiie  J»;«ntitlBd1to 
fitao^erit^  Aagree^^vS/ credk  to  AnvkSitakthf) »  Mewi^aniuA^ 
iBMd»»m(«n>iMiglfei»n>bel}^,a(Ur  ai.dei>iid^p9flr  OM)),  jbjr  the 
alnlngtlviqC^ejiilerffo^aWry.  -It  lafti^jewidcinQetagMnHJ^* 
Goaig  ab>to  tbciiWlv»  butjAfi$;«¥iden(»i|^MBt.tlva><cr(edilt«if 


Fa^Y,      ^^^  ^"  ^  "®  question  f^i  jto  wfijffh.  IB  f^ntiUffl  i^^QrfK%/4 

dpwatahis  kitchfn»  aadibmw.ticUci^^m^SheUf^,  mi44i4 
pull  \>9fik  thft  eb^ir  a)^An»  S«i}th,iaiMl,pi;it  h^^nn^fifffHrt 

Estobiished.     fpre»  of  opiingii^  tb»^the  Ipth  |ui4.  liU^  AfifUA^i^^imp 

bUab^bjr  th«.eyidei^»<prodM(»4t(iffnK9rf<lt^^inn n  '^  fn^iJ 

The  6th,  7tb.     The  last  dMU'ire  jfttlu^lBiMJFen.^  bf  A^aa^iA^.^Mp^J^p^ 

and  8th  Arti-Tbjschargf  ipfcw^iiwiin  *e  ^Artiae^^.^rOm  mm 
ipto  tl^f  flervice  sdMr-^  Ctmg  iif^XXec^tpi^r,  m  ♦fee  ihy^w^ 
Jemima  Sims  aud  8heUej;left  .lm,^i7fi^  t  $^.faj%  Ali 
§j^e  and;Cbftriptte  Siws  *)ept  in.the,  WP[>fi,il^p<i^in{>rt#Tfc# 
rpqm  adJQ^upg  Mi^^  Gcajg  s  Jbif drognu,  m^/ffnb^fAlHsronm 
in  bed  togethf^^jyix,  Craig  c^wfifiofi^tt^^^^ 
aftw  they  M«POe  )tft  Mi  »n4  «#.4o,VM7<¥^,rt>^^^^p|^ 
bed  on  wJUcb.Cbario|tt^3Hn«l«iyf  «>hppflt  )^ 
1^,  and  he  said*  "  Charb^te,  ,you  j^e^^cgjcj,"  ^^i^^iejlfeip 
p^t  8oc9e  clothei^  upon  he^i  wd.«fHy^iif^,]^-i8^J^^I9Jii^ 
go,  and  lefltthe  ropfn;  t)Mt,£^«rlQ^49,^iiM«i|)fd»  f^M^ 
8a^d,h«  rauft  go^.  V  You  ^fw^*,t  go  yet;."  l<M^.;ti)ef^ijKPii 
laiighJDg  and  taUMPg  before  between  them,  ^aa^r  lp^.,11^.9^ 
there  more  than  a  quarter  of  an  hour ;  that  it  w^*  vi^ 
and  dark,  and  there  was  no  candle.  Pn  the  Ifb  .Artii;)€^  ^ 
says  that>  on  another  occasion,  ia  January,  1^45^  aOjtf 
Charlotte  Sims  and  /she  had  gone  to  bed,  |iir.  C?«%^  qnm 
into  their  bedroom^  and  got  into  their  bed,  and  Xjevni^iied,^ 
V>ed  with  them  until  the  morning;  thaJtt  during,  t})4titime,]iiB 
asked  the  witness  te  kiss  him;  that  he  and  Chariot^. .$aii 
ulked  together,  bu^  np  act  of  adultery  took  place .  betivftfo 
them.  On  the  8th  Article  she  says  that;,  during  the  .^ix^eshe 
was  in  Mr.  Craig  s  service,  he  frequently  cam^  into  tk 
kitchen,  and  sat  before  the  fire,  and  Charlotte  3ia)«  qfbefi 
put  her  head  upon  his  lap,  and  once  sat  on  lu«.  kaee,  on 
which  occasion  she  unbuttoned  his  waistcoat  and  »^ki  t^4hl 
witness^  <*  Oh,  look  here,  and  I'll .  shew  you  SQinethiiv 
you've  never  seen  "  that  Mr.  Cfaig  said  nothing;  be  qi^ 
smiled.    On  the  9th,  she  says  she  complained. to  ker  aiothcr 


liftWfbgfttttritti  ilfei  pat  id  h^  rk ^d^  ttt^'iheW  tlWt  ih^Hi 
from  what'^i^^d^tifb^l^^;'tbW  <^^tyiV'e^t^htlJ'  ft^gppbM 

cbtt*ii«rfMf'b%f><JhMrf*tt^«itii/'Who  W^^ 
rf»«de/itf*Mr/tfrii^'8  A11feg»t?6b,  ^H^^MW.  Aidf^.^aid  Wdt 

«g4Sh^i>€6urt»*  t<y  feiy  Wiietfi^lt  x^rlH  glYte  crffedft' to  WB^ 
ttWS'^Wtft^A^hfen'sttiis^i^  by^'^i^i*^W;^iif4tta'1^ii^iri6y 
tfctF;^d«a'byi^F^ftiol««f'^'lwinatirt.  'R  Js  dfeai^ tlWt'  hdr 
iM(h^l^8Me^'her  idlekte  iitid'l$h^d^ire<ft6  ititj^\  b'dt tlJ6' 
^Hiat^iirt ittHhw'pftrt  6f  tli<- *cart  l6,  iHk'pftpettrgli^Vf^ 
afkkW\Vti^,  ^to^1*ffe  eflferti  ^=«  I^  Wtfe  ti^^  yeeti  br  knT>W 
irdy  thirty  Jtefttoi^^of  ^ny^itftJhJpHe^fn'M^^^  Ct^aig't^liifet 
hnl^H  HVfea'  in  1iW^i«rVid^."  Thife  fi^eHrai'  draWn  lip  on  the 
WtftPJittWft^y  ^  tfe*  ^viftid^  to  i«^/^eWl^r;(JrrfJ^  tH^W 
8h^  h^d  beeh  to  MK'FM^IU'  atod  ttikde  ^ib^  (^nithtiti)d^ 

«^''fiirt^bt«^'cArfdiict'  to^krdd  htr.  The'i^tie*'  i^'in  Jtr. 
Giri^  tiMd^rftfH^/  '  ft  i^^cUkr  thatt'tH^^  Yiddlimiti  tiSitt 
of-Mii\ietf  ttt  hier  knbWltedg^^.'    Thitf  pa^eir  Ife  t6  iiavfeWi^ 

tb^<CodHI"caif  faltb^^'^lyrbiitf^it  db^  Ubf  Uid  cfttiifidt 
^0  Wt^  tf^fft'of  6h(i#IVl^^%at  ibh^ld  ridi^  to'b^'hb^lki^^d 

tlf'li^^litf  sigVif^  ifi^'pap^^  thkt  it  Vdfin^d  to  Staamorality  as 
Y^i^pMi^  fa^^Ufl  ^Tfris^i^  bi)  TiinpoH^t  dkt^;  fdt'il  is  tH^ 
dl^kaief  tfte¥etoek(ft{iUoh  oftihe  othd^'wrt^iisss^'jatle  SiMir.'lt 
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Not.  11.      »  a  piipep  which  does  throw   oonflideniUe  difficilltj  md 

p~n        doubt  upon  the  question  At  to  the  extent  to  which  ikm  wit- 

CMg.  '     ness  is  be  believed,  and  upon  this  part  of  tibe  caae^  «al  wtDai 

that  deposed  to  by  White,  i  am  not  quite  aatiafied  thst  I 

should  be  justified  in  pronouncing  the  cbargie  to  be  eUs* 

blished  on  the  evidence  of  Archer,  although  abe  m  in^auay 

respects  confirmed  by  her  mother,  and  there  io  the  ht^d 

her  having  applied  to  be  taken  into  the  service  of  Mr.  Cm§ 

again.     There  are  also  some  circumstances  connected  with 

the  Exceptive  Allegation;  and  upon  the  whole,   on  Jms 

evidence,  I  do  not  think  I  am  at  liberty  to  aajr  that  ths 

Not  esta-     proof  is  so  satisfactory  to  my  mind  as  to  call  upcm  me  10 

blished.  pronounce  that  the  charge  is  clearly  estabUabed.     Bet:  I  ds 

not  think  it  is  disproved ;  I  do  not  think  it  is  an  inueetiSa; 
and  I  cannot  say  that  there  is  no  suspicion  attadmig.  ts 
Mr.  Craig  on  this  part  of  the  case.  That  ia  a  very  diffiaral 
thing;  the  Court,  before  it  can  say  that,  must  beaataM 
that,  on  this  part  of  the  case,  as  well  as  on  the  other  psrti^ 
the  Articles  are  disproved.  But  I  have  held  thati  vilfc 
respect  to  the  charge  spoken  to  by  Ann  Smith,  it.  ia  pfovsd 
indisputably^  and  that  lays  a  not  improbable  ground  fiv 
believing  that,  with  other  persons,  Mr.  Crai|^  coaM  faaie 
carried  his  conduct  to  a  greater  extent.  On  the  other  two 
charges,  however,  I  have  come  to  the  conclusion  that  the 
party  has  failed  in  his  proof;  but  I  also  hold  that  Mr. 
Craig  has  been  proved  to  have  conducted  himself,  under 
the  circumstances  pleaded  in  the  10th  Article,  in  a  most  m- 
proper  manner  on  the  19th  October,  1844*. 

Sentence.  The  great  difficulty  is  to  know  in  what  way  this  oflTence  if 

to  be  visited  on  Mr.  Craig.  If  he  had  been  able  to  satisfy 
the  Court  of  his  innocence  with  respect  to  the  charge  spoken 
to  by  Ann  Smith,  the  Court  would  have  been  bound  to 
pronounce  that  the  other  party  had  failed  in  his  proof  a]tog^ 
ther ;  but  on  one  Article  he  has  been  proved  to  have  conducted 
himself  in  a  highly  improper  manner,  and  the  Court  onaft 
pronounce  some  censure  on  Mr.  Craig.  If  the  charge*  hai 
been  proved  altogether,  there  must  have  been  a  sentence  of 
deprivation,  for  there  could  be  no  doubt  what  would-be  tia 
effect  of  such  conduct  in  the  parish,  and  he  would  not  haie 
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been  luttt  ip^soti-  tothenuin  iQ.ohargcrof  sut^  ai  fii^sb-afl      Nov.  U* 
tfais';  but  it  being  ^oiiljp.ipeafved  thai  he  ba»;Con«lybetfd  himh     FamaUy^ 
a^fas'he  has  done  towards  'Ann! Smithy  ibe  ^iieation-ia^       Craig. 
what  sdnttnce  the  Qoinrt>  shall  pronouMte*     ^ndlhen  wilh 
Ttipect  to  the  eostB,  that  is  a:  very  material  qnestioa;  ifofi  tbo 
0D8U  vnll  be  verp  heavy*     A  ^rreat  deal  ofi  extraneous  »iAlM 
bas^been  ititrodeeed  into  the 'pnicefdiogs».  aod  •hoAvtsa..thA 
Court  t»' divide  the  costs  ?     i  held  that  this;  Promotei;  bed 
f^oired  tufiietent  to  juUify'  the  institutaon  of  ppooeedinga  im 
tMi  Court ;  Itiiink'thatiMr^Oamall  has  ptovedfthathe  hm 
ndl  eome  forward  with  wiched  and  maliemisanotivesi  and 
that-MiuC}yaig  has  given 'oeoasion' to  these. proceedingib'uil^  ■  -^ 

ther^fhre  suspend  Mr.  Graig  from  the:  <perft>miiti)Qe  oif*  ^^H  Su«penti<mt(>r 
anilifroin  the  emolmaentsiiof  his  benefice^oft  ;4{^o;ftiia  ^^^y^^^- 
defi^feio^^for  tw9  jeM's^fhoaa  the  dated!  this  seotencei  end 
Mtilihe  shall  produce  tfae'Ossel  :oerti%at^j;..and  I  JmUM: 
imidMnn  >Mf .' Onug-m' soeae  )>art  of  the  Isxpense  ofltheprdt 
oeieMlingB'here^^'  butas  it  is  iinpossibLar  to  say  what  partihAS 
lieen  iiteurredby  each  ehavge,  I^  ahaliioendema  Mr^iCraig  Costs. 
in  S/Uf^HOmini  exipemantm^  '  i  piiooDunce  liiat  the  Proiso*^ 
tm  Hfli) Adled  iti  froe^' of  the  4tfar  6th,i  6^  ^  7th,. i  dthii  and 
9th'AMcles,  and  thattihe  reaa«ider>are sufficiently  .provedi} 

*'  't*roctbA  —Jemer,  for  tHc  'jfrombterV  ^^Ster,  ftn-ttie'i^rty  6!^'^ 


-JiJjLA- 


NovlSltfBER  16.  .      .  9nd  Sess. 

Fbkbx  o.  Frbrbv— i)fo^'o».»--The  deceased,  the  Right  A  British- 
HoDoiirable  John  Hookham  Frere,  died  7th  January,  1844^  ^JJi^u'S^^^il; 
at  Malta,  where  he  had  resided  since  April,  1821,  with  Malta,  having 
occasional  temporary  absences,  until  his  death.  In  Septem*  !"'^®  uld.^*^ 
ber,  1886,  being  in  England,  he  executed  a  will  in  the  £ng-  cording  to  the 
lish  form,  attested  by  three  witnesses.     There  was  sufficient  Cngl»h     l<^w, 

VOL.  V.  4  G 
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Kov.  16.      e?idsiice  to  shew  that  he  iiad  abatadoned  all  intettition  of  »• 

JrcrtT  Fran  ^^™^^£>  to  Engiandy  and  had  established  his  doiiBcil  at  Mila 

The  question  was,  what  was  ^e  law  to  be  appUed  to  Jiisltf- 

ing  to  the  law  tamentary  acts?    From  an  affidavit  of  Dr.  Antonio  AlicalleC 

of  Malta  ap-  an  advocate  of  Malta,  it  appeared  that,  as  to  wbat  coaoem 

made  in  that'is! '^'^^"»  codicil  8>  and  donations  cau§d  mortis,  the  Coiirtftitf 

land;  the  Court  Justice  in  Malta,  '*  generally  Speaking,''  reflate  themselw 

nounce  aKamst  ^^  ^  ^^^^  ^*^®  **"^  customs,  and,  in  default  of  laws  mi 

the  validity  of  customs  of  the  country,  by  the  decisions  and  opinioDS  of  tk 

beinr^no  eW- *"^"^**^  ^"^  writers  on  jurisprudence;  that»  in  cases  if 

dence  to  shew  succession   ab  wUetUuto  to  property  at  Malta#    Uie  Conli 

ItMlJtowo'lJS'**^"^*^  themselves,   "generally  speaking/'  bj  the  Moid 

consider  it  in-  1 18  of  Justinian,,  as  interpreted  by  Comrts  and  writetStwii 

ther*'the*'coii^  the  exception  of  a  few  local  legislative  proTisiofn  ;  that  wiii^ 

trary.  not  being  privileged,  made  in  Malta,  must  be  ezerutcdtf 

the  presence  of  seven  witnesses,  and  codicils  in  the  pfeson 

of  five  witnesses;  that  aocording  toithe  Code  RwkanyM 

municipal  law  of  Malta,  if  the  dispesitkm'mads- beiHl 

valid  as  a  will,  it  shall  have  effiect  as  a  codicil  >  or 

fHorlU  causd^  if  executed  in  the  presence  of  fivfe 

The  learned  advocate  further  expressed  his  ^  opimon,"  dii 

if  the  will  is  not  made  in  Malta,  although  that  of  a.  Matae 

subject  by  birth  or  domicil,  whether  relating  to  movahla 

or  immovables,  situated  in  the  island,  the  Courts  of  Jostia 

in  Malta  cannot  consider  the  act  as  invalid,  if  it  be  made 

according  to  the  law  of  the  place  in  which  it  was  exeeutsd; 

but  he  was  not  aware  of  any  express  decision  on  this  poiot 

by  any  Court  in  the  island,  or  of  any  express  enactment  bf 

the  laws  of  Malta. 

The  executors  named  in  the  will  had  renounced  prsbite 
of  it,  and  a  Motion  was  now  made  that  the  Court  would 
pronounce  against  the  validity  of  the  will^  all  the  memben 
of  the  family  (except  those  who  were  minors)  having  oco- 
sented  to  an  intestacy. 
Motion.  Phillimore,  Dr.,  in  support  of  the  Motion. — ^It  being  dcsr 

that  the  deceased  died  domiciled  at  Malta,  by  reoent  ded- 
cisions,  the  law  o£  the  domicil  must  govern  his  testamta- 
tary  acts.     SomeroUle  v.  Somerville,^     Stanley  v.  Bemes^i 
*  5  Ves.  750.  t  3  Hagg.  E.  R.  373. 
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Croker  v.  Marquess  €f  Hertfard^^     By  the  law  of  Malta,       Nov,  16. 
which  18  based  upon  the  Roman  law,  no  testament  is  valid  jthju  y.  Frers, 
which  if  attested  by  fewer  than  five  witnesses. 

Sir  H.  Jenmbr  Fust. — I  do  not  know  what  the  law  of  Dic»ki. 
Malta  really  is,  according  to  the  opinion  of  this  learned 
advocate,  and  his  affidavit  is  the  only  evidence  I  have  upon 
the  subject.     This  will,  which  .the  deceased  executed  in 
1826,  in  England,  he  acknowledged  in  1844  to  be  a  good 
will;  he  sent  it  to  this  country  in  that  year  to  have  some 
alterations  made  in  it,  and  it  must  operate  as  to  the  real  pro- 
perty in  England.    [Phillimore, — There  is  a  letter  from  the 
deceased  which  shews  that  he  did  not  consider  it  as  a  good 
will.]      I  cannot  set  this  will  aside  merely  because  the 
family  wish  it ;  I  must  be  satisfied  that  it  is  not  a  good  will 
according  to  the  law  of  Malta.     If  you  satisfy  me  that  a 
will  made  in   England  by  a    person  domiciled  in  Malta, 
according  to  English  law,  is  invalid  by  the  law  of  Malta,  I 
will  pronounce  against  it.      But  I   understand  from  the 
opinion  of  Dr.  Micallef,  that  the  Courts  at  Malta  would  not 
consider  such  a  will  invalid.     I  am  clearly  o^  opinion  that  I 
cannot  grant  this  Motion.     It  is  clear  that  the  deceased  had 
not  forgotten  his  will  in  1844,  for  he  directed  alterations  to 
be  made  in  it,  and  requested  his  brother  in  England  to 
draw  up  another  will,  and  a  draft  was  sent  to  him,  but  he 
did  not  execute  it,  and  is  supposed  to  have  destroyed  it. 
According  to  this  learned  advocate,  the  testamentary  law  of 
Malta  is,  "  generally  speaking,"  the  Roman  law,  modified 
by  the  municipal  law  and  by  the  local  customs,  but  no  tes- 
tamentary disposition  is  valid  which  is  executed  in  the  pre- 
sence of  fewer  than  five  witnesses.     This  applies  to  wills 
"  made  in  Malta."     But  the  question  here  is,  whether  a  will 
made  in  this  country,  according  to  the  law  of  this  country, 
by  a  person  domiciled  in  Malta,  is  a  good  and  valid  will  in 
Malta ;  and  he  tells  you  that  he  will  not  say  that  such  a  will 
would  be  held  to  be  of  no  effect,  though  he  is  not  aware  of 
any  decisions   which   would   support    its    validity.      His 

•  4  Moa  P.  C.  C.  339.    3  Notes  of  Ca.  150. 
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Nov.  Id.      cfrinibn,  however,  "td,  fhal  « "wiilaikdc'  bjr  «  doiklicilecl  Jtb^ 

f^^f^^jf^^f^  }^t  of  Malta^  but  not  in  ihttt  islami,  'seoordnlg  to  ifaeifanr 

of  the  coantry  where  it  wasexecutedy  ciuinfiti>c<pFoiiouiMed 

by  the  Courts  of  Justice  at  Malta  invalid  and  of  no  efoL 

Then  can  I  say  that  this  will  is  invalid- accordii^  tatbeinr 

of  Malta  ?     Certainly  not^    I  am  of  opinion,  tfacrefiare>  dat 

I  must  reject  this  Motion,  for  h  is  impoMbleJ^^rtne  tomfi 

upon  such  evidence  as  is  before  me,  that  thk  will  i»  inviM 

Motion    re-  I  must  reject  the  Motion.     I  am  sorry  fbr  it-        ' 
jected.  .       . 

W.  Toumgemi,  Proctor.  .... 


Entries  made  In  thb  Goods  ot  Thomab  Thompson,  nmc^r^M^m, 
hy^^wV^el^'P^^^^^^^'^^^  deceased,  Ule  mfaster  ^Jid  ,  aw^iaoof.tk 
when  at  sea,  barque  Sarah,  of  London^  died  at  Valparaiso^  Sod  FtbhMRf. 
dl'^arrd'"J!)a^  ^^^'  leaving  a  widow  and  several  brothers  and  ai^t^rtv.  & 
tested,  admit-  was  in  the  habit  of  keeping  an  **  Abstvaet  iBook^7  -  v^i^m 
on^^idVnw  of  *^^  entered  any  parUcukr  ocounr^ncetiiat  took  plaeeldorill 
handwriting      hie  voyages;  and  in  the  book  he  had  ^with  him -on  hislsit 

and  of  declare-  voyage  are  two  entries,  in»  peticil  (otihert  antrisa  beisuri  d» 

tiona,  as   con-         ,    .  •  .  «.  m« 

uining  bis  will,  made  in  pencil),  to  the  fallowing  emot«    The  fiitst  portxali 

to  have  been  made  July  24, 1845,  when  the  vessel  was  Ijdif 
oiFOtaheite:  <*  Should  any  thing  happen  me  [m},  Mr.Gcs. 
Herring  will  pay  himself^-all  other  ac^  to  be  fmid  by  «j 
dear  wife,  to  whom  1  bequeath  all  I  possess  in  this  worid 
Thos. Thompson."  The  second  entry  is  as  follows:  -'^Dcc 
5  [1645],  Friday,  1.  80.  Weighed,  stowed  anchor,  ead  pro- 
ceeded to  sea.  Myself  and  Metcalfe  very  ill.  I  leave  allto 
my  own  wife."  Mrs.  Thompson,  who  was  at  sea  with  tie 
deceased,  arrived  in  England  in  Jnly,  1846,  with  tk 
apprentice,  bringing  the  Abstract  Dook^  which  she  delivered 
unread  to  Mr.  Herring,  the  ship's  broker,  who  wished  toiee 
it  in  consequence  of  the  Log  Book  having  been  left  at  Val- 
paraiso, where  the  deceased  died,  and  it  remained  in  his 
possession  until  October,  1847,  when  he  handed  it  to  Ma- 
Thompson's  solicitor,  who  had  been  endeavouring  to  sa^ 
stantiate  certain  declarations  made  by  the  deceased  in  favour 
of  his  wife  as  a  nuncupative  will.  In  the  affidavit,  Mr. 
Herring  and  H.  D.  Murphy,  the  apprentice,  proved  that  the 
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entri^  in  the  Abstract  Book  were  of  tbe  deceiuied's  hand-  Nov.  16. 
writing,  and  the  latter  deponent  stated  that  he  sailed  in  tlie  ta,-|IIZ  ^jua, 
Sarah,  with  the  deceased,  who  was  aoeompanied  by  his 
wife,  from  London,  on  a  voyage  to  the  South  Sea  Islands ; 
that  die  vessel  arrived  at  Otaheite  on  the.  26th  July,  18i5, 
and  remained  there  until  about  the  27th  August  foUowing ; 
that  whilst  the  vessel  was  at  that  island,  the  deceased  made 
<N:casional  excursions  on  shore;,  but  always  returned  on 
board  to  sleep  at  nighty  and  he  believed  that  the  deceased 
did  not  take  the  Abstract  Book  on  shore  with  him,  inas- 
much as  the  same  was,  when  not  in  use,  almost  always 
deposited  in  his  writing-desk  in  his  cabin,  and  he  had  no 
doubt  that  both  the  entries  were  written  by  the  deceased 
when  on  board  his  vessel ;  that  from  Otaheite  the  vessel 
aaiied  to  Callao,  in  South  America,  and  on  the  20th 
November,  1845,  the  deceased  was  seiaed  with  paralysis, 
and  was  put  on  shore  at  Callao,  where  he  remained  until 
the  ^h  December,  when  he  resumed  the  command  of  his 
vessel,  which  on  the  same  day  sailed  for  England ;  that 
about 'the  18th  December,  the  deceased  rebuked  the  depo- 
nent fqr  having  omitted  to  place  some  paint-brushes  in 
water  before  putting  them  away,  and  said,  '^  You  must  take 
care  of  every  thing  on  board  the  vessel  for  Mrs.  Thompson's 
sake  ;"  adding,  «'  My  dear  Hal,  I  feel  very  ill;*'  that  on  the 
20th  December,  the  deceased  (then  confined  to  his  cabin), 
in  answer  to  an  inquiry  of  the  deponent,  said^  "I  feel  very 
ill  indeed ;  so  ill  that  I  feel  there  is  something  going  to 
happen.  If  any  thing  does  happen  to  me,  do  not  leave 
Mrs.  Thompson's  side,  my  boy,  until  you  see  her  under  the 
protection  of  her  mother.  I  have  left  Mrs«  Thompson  every 
thing,  and  you  see  that  she  receives  every  thing  that  I  have 
left  behind,  and  take  care  of  all  the  stores  in  the  ship  for  her." 
The  deceased's  effects  were  of  the  value  of  about  £600. 

Jenner,  Dr.,  moved  for  probate  of  the  two  entries,  as  Motiom. 
together  containing  the  will  of  the  deceased,  to  the  widow,  as 
executrix  according  to  the  tenour  named  in  the  first  entry. 

"  Sir  H.  Jbnmer  Fust. — This  will  is  not  made  according  Dccrsi. 
to  the  forms  prescribed  by  the  Wills  Act :  the  question  is. 
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Nov,  16.      whether  itU  not  valid  as  haying,  been  nade  by\a  mark^-M 
-^^~         .     sea.    The  only  difficulty  ia^  aa  lio  whether  the  ^brathcM  ami 
'  siBters  should  not  be  before  the  CoMtt. .  (   r.     . 

The  first  paper  is-ra  good,  and  >  valid  paperi  akboogh 
written  in  pencil»  for  other  entries  are  made  ia  peneil^aod 
the  expressions,  <*  should  any  thing  happen  to  tne,  Mr. 
George  Herring/**- who  was  the  broker  of  the  ship/- 
^*  will  pay  [^himself ;  all  other  accounts  to  be  paid  hjr  mf 
dear  wife^  to  whom  I  bequeath  all  I  posseta  in  the  maddj' 
make  her  executrix  according  to  the  tenour,  and  the  otki 
entry  (also  in  pencil)  is  confirmatory  of  whati  he  had  dote 
before.  The  affidavit  of  the  appcfnticae  states  that  IIk 
deceased  went  on  shore  oocasionaUy»  hut  he  neirar  took-te 
book  with  him  on  shore,  and  he  always  -retufned:^  tbi 
ship  at  night.  Every  thing  concura.to  contirm^  tberdispoii^ 
tion  contained  in  the  paper,  and  there  are  the  de^lamtipsi 
spoken  to  by  the  apprentice,  tJiat  all  in  the  ship  ahonfd-^te 
for  the  benefit  of  his  wife^  to  whom  he  had/left  ewerythiag^ 
The  very  last  entry  in  the  book  is  **  God  pvetect  my  blessed 
Mary  T'  and  the  next  entry  is  in  the  handwritingiof  the  Wife, 
who  appears  to  have  been  a  very  active  person^ 'and a  mj 
intelligent  person,  and  to  have  been  able  to  keep  in  Order  t 
very  unruly  crew.  Every  thing  ooacttrs  to  shew  what  mi 
Motion  the  intention  of  the  testator;  and  I  decree  probate  of  the 

^^^  ^  '  papers^  as  containing  his  will,  to  the  widow,  as  executrix 

according  to  the  tenour. 

JeuMTt  Proctor. 


4/^  Sess,  December  4. 

Where ates-  In  the  Goods  op  Richard  Hutton,  dec. — Moiioih 
tel^at-Uiw*^hS  ^•^-p^''^^-— The  testator,  a  barrister-at-law,  of  the  Middle 
duly  executed  Temple  and  of  Newcastle,   died  11th  June,    1847,  having 

and^a"thJ  foi^t  ^^^^  ^^^^  ^^^^'  ^^^^^  ^^"^  September.  1843,  whereof  be 
of  the  attesui-  appointed  his  brother-in-law,  the  Rev.  R.  P.,  and  T.  T^  ex- 

*'°"»  ..^'°,'Sjr?  ecutors.     This  will  was  duly  executed  and  attested.     At  the 

codicil  in  1&46,  «  ^    ,  .  ^    i         mi  t 

which  was  not  f<>ot  of  the  attestation  of  the  will  he  wrote  a  codicil  in  the 

attested,     and  following  words :— «<  August  25th,  1846.    Codicil.     I  hereby 
in   1847  wrote  o  o  '  j 
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except  out  of  the  ieg&cicn  to  my  within^named  execatora  fill       Dec.  4. 
the  household  goods  and  furniture,  which  I  request  may  be    jj„^JJ*j^ 
given  to  my  dear  wife  absolutely.    R.  Hutton.**     This  Codi- 
cil WAS  not  attested.     On  the  same  side  of  the  paper,  the  ^  ^ Je*^  same 
testator  wrote  another  codicil,  dated  Slst  May,  1847,  wherein  paper,     which 
he  appointed  his  brother,  George  Hatton,  an  executor  and  ed*an/*w^ch 
trustee,  instead  of  his  brother-in-law,  the  Rev.  R.  P«,  and  referred  to^the 
which  codicil  was  regularly  executed  and  attested,  but  it  Jheprevlousc^ 
makes  no  reference  to  the  previous  codicil  of  August,  1846,  dicil :  —  Held, 
sfid  both  the  attesting  witnesses  deposed  that,  at  the  time  the'first'cididl 
of  executing  the  latter  codicil,  the  testator  did  not  in  any  was  not  enti- 
manner  allude  to  the  previous  codicil:  one  of  them  stated  tied  to  probate. 
thiit  he  did  not  observe  such  codicil;  the  other  deposed 
that  he  remembered  to  have  observed  the  first  codicil,  with 
the  signattn'e  of  the  testator  thereto,  and  that  it  was  unat- 
tested ;  bat,  owing  to  the  weak  and  languid  state  in  which 
the  testator  then  was,  and  to  the  circumstance  of  his  being 
a  bnrrister-in-law,  he  did  not  call  his  attention  to  the  fkct  of 
hie  ^gnature  being  unattested. 

Blakti  Dr,,  moved   for  probate  of  the  will   with  the  Motioh. 
two  eodidls.      As  the  testator  could  not  write  aAer  the 
Slst  May,  1847^  the  codicil  of  25th  August,  1846,  mast 
have  been  written  before  the  execution  of  the  attested 
eodicil. 

The  Surrogate  (Sir  John  Dodson). — I  am  afVaid  I  Dxcabb. 
cannot  decree  probate  of  the  first  codicil,  which  is  not  exe- 
cuted pursuant  to  the  Statute.     It  is  true,  it  is  written  upon 
the  same  paper,  but  it  is  not  referred  to  in  the  last  codicil, 
which  refers  to  the  will,  and  the  will  only. 

(The  codicil  of  1846  excluded  from  the  probate). 

Jeimer,  Proctor. 
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S^uHidal  iSqmntittn  nf  t^i^  jpritip  Couiidl 

Deobkbbb  10. .  ;  ♦ 

A  codicil,  MiGiiBLL  V*  TaovAA.^^AppeoL'^Cau^e.^-TkkiM  wji&  a 
J|^,i7c^^:  appeal  from  a  decree  of  the  Prerogative  Cpurt  of  Cantow 
ed  in  the  will  bury,  in  a  svit  respecting  the  validity  of  a  c!odicil  to  the  viS 
to  ulel^nifil^Mr.  William  Michell,of  Coroprignay,  Kenwyn.CormwH, 
of  the  drawer,  who  died  5th  February,  1845,  ag^  sixty -nine,  leifiiy 
b^ing  T**""!  Elizabeth  Cornish  .Michell  (hia  second  wife),  his  relict,- 
state  of  doabt.  William  Michell,  the  Appellant,  and  Af  Ary  Testrail  (wit 
Ind  thJ^l2^  ®^  ^''  ^""^^  Testrail),  children  by  his  fim  wife,  juid  Elijs. 
ing  no  proof  beth  Thomas  (wife  of  Mr«  Richard  Thomas),  tJie.B^ppndeal^ 
of  ^  contente  ^^*  daughter  by  his  second  wife  and  wi^ow*  ,Hjf  fmpei^ 
—  pronounced  amounted  to  about  £25,000.  . ,  _ ,  ;        ., , . 

"SITnd  of"<^*  On  the  9th  December,  ISMi,  Iw  duly,  executed,  .-hisjuill, 
cUprobatio.  whereby  he  devised  and  bequeathed  to  his  itifa  (yrid^m) 
the  freehold  and  leasehold  property  of  her  father  and  motlier 
over  which  he  had  any  power  of  disposition ;  a  legacy  offSOO^ 
and  an  annuity  of  £100;  his  dwelling-house  at  Comprigmy, 
his  furniture,  linen  and  books,  for  life,  and  at  her  death  or 
second  marriage  he  devised  the  said  dwelling-house  to  hii 
daughter,  Elizabeth  Thomas,  for  life,  and  at  her  death  to 
her  children,  and  if  there  be  no  child,  to  his  son,  Willias 
Michell ;  he  likewise  bequeathed  to  Mrs.  ThomAs  thehoB«- 
hold  furniture,  afler  the  death  of  the  widow  ;  also  £3,500^ 
and  one-third  part  of  ten  and  two-fiiUis  128  shares  of  tk 
East  Wheal  Rose  Mine;  he  bequeathed  to  his  daughter 
Mary  Testrail  an  annuity  of  £20  for  life,  for  her  sepante 
use,  and  to  her  six  eldest  children  £250  each^  when  thef 
attained  twenty-five ;  and  he  gave  the  residue  of  his  real  and 
personal  estate  to  his  son,  William  Michell,  whom  he  ap- 
pointed sole  executor. 

On  the  19th  January,  1845,  he  duly  executed  a  codidii 
bequeathing  certain  sums,  to  whidti  he  had  become  entitled^ 
to  his  brother,  in  trust  for  the  children  of  his  sister,  and 
containing  the  following  direction  :  — "  Whereas  I  have  given 
to  my  daughter  Mary  an  annuity  of  £20  during  her  life; 
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now  ray  wish  is  that  my  son  William  should  allow  her,  Dec.  10. 
during^  her  life,  out  of  the  prpperty  which  I  have  bequeathed  j^fj^  y 
to  hini,  an  annuity  oP£SO  (which,"with  tlie  sairf*  annuity  of  Thomas, 
£20,  will  be  £50  a  year),  the  same  several  annuities  of  £20 
and  £30  during  her  life  not  to  be  subject  to  the  debts  or 
cbntrol  of  her  husband,  and  my  said  daughter  Mary  is  not 
to  anticipate  the  same  in  any  way ;  and  as  to  the  said  annuity 
of  £30  to  be  allowed  by  my  said  son  William,  Idesire  that, 
if  my  said  daughter  should  anticipate  it  in  any  way,  or  do 
Miy  act  so  as  to  give  the  right  or  enjoyment  of  it  to  any 
other  person  whomsover,  then  my  said  son  William  shall 
dispose  of  the  said  annuity  of  dCSO  in  any  way  he  shall  think 
bert  for  the  benefit  and  advantage  of  my  said  daughter 
Mary  during  her  life/'  This  codicil  was  attested  by  Mr. 
Richard  Thomas,  the  testator's  son-in-law,  and  Mary  Clat^ 
worthy,  his  servant* 

The  codicil  in  question  bore  date  22nd  January,  1845, 
and  was  to  the  following  effect : — 

This  is  a  second  codicil  to  the  will  of  me,  William  MicbcU,  of  The  codicil. 
Comprigney.  In  my  will,  I  have  given  to  each  of  the  six  children 
of  my  daughter  Mary  j^250,  to  be  paid  to  them  respectively  when 
they  attain  the  age  of  twenty-five  years,  and  if  any  of  them  should 
die  under  the  age  of  twenty-five  years,  then  that  the  share 
or  shares  of  the  child  or  children  so  dyhig  under  that  age 
should  go  over  and  belong  to  the  survivors  and  survivor  of 
them,  to  he  paid  to  them,  or  him,  or  her  respectively,  at  the 
same  age  ;  and  I  have  directed  that  the  moneys  so  given  to  the 
«aid  children,  amounting  to  i^  1,600,  shall  he  invested  in  govern- 
ment securities  by  my  executor ;  now  I  revoke  so  much  of  my 
eaid  will  as  requires  my  said  executor  to  invest  the  said  sum  in 
government  securities,  and  I  hereby  declare  that  he  shall  be  at 
liberty  to  invest  the  same  in  government  or  any  other  securities, 
or  to  keep  the  same  in  his  own  hands,  as  he  shall  think  fit,  and  that 
the  interest,  as  stated  in  my  will,  shall  be  duly  paid  as  therein 
directed :  I  revoke  my  bequest  to  my  daughter  Elizabeth  relative 
to  Bast  Wheal  Rose  Mine,  and  in  lieu  of  it  I  now  bequeath  to  her 
two  128th  parte  or  shares  of  and  in  the  said  mine.  All  my  other  . 
efanres  in  the  said  mine  I  give  to  my  son  William  absolutely. 

An  Allegation,  in  the  Condidit  form,  on  behalf  of  Mr. 
Michell,  the  executor,  pleaded  the  making  and  execution  of 
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the  codicil;    upon  which  the  two   subscribed  witneaieii 
James  Hicks  and  Mary  Clatworthy,  were  examined. 

The  former,  groom  and  coachman  of  the  testator,  depoied 
that,  for  the  three  weeks  or  so  preceding  his  death,  he  had 
been  confined  to  his  bed ;  that  he  saw  him  two  or  dim 
times  whilst  so  confined,  when  he  was  very  ill,  too  weak  to 
get  into  bed  of  himself;  he  did  not  speak  and  his  hresth 
was  very  short.  The  sto>nd  time  he  saw  him,  Mr.  Williais 
Michell  had  c<»ne  to  the  witness's  bed-room,  about  firt 
o'clock  in  the  morning,  and  called  him  out  of  bed ;  he  had 
a  paper  in  his  handi  and  told  witness  to  get  up  as  quick  as 
possible  to  come  to  his  master's  bed*room  to  sign  a  paper; 
the  witness  asked  him  how  his  master  waS|  and  he  said 
<'  Very  ill."  The  witness  got  out  of  bed  immediately  and 
followed  Mr.  William  Michell  to  the  room  of  the  testator) 
who  was  sitting  up  in  his  bed  propped  up  with*  pillowi. 
There  was  in  the  room,  besides  Mrs.  Michell,  Dr.  Thomai 
(Mr.  Richard  Thomas),  the  testator's  son-in«law»  who  hadb«B 
at  the  house  attendinTg  him  the  whole  time  he  had  kept  kii 
bed.  When  the  witness  and  Mr.  William  Michell  entered 
the  room,  the  latter  went  to  the  side  of  the  bed  and  gare 
the  testator  the  paper  into  his  hand  to  read,  and  held  i 
candle  to  him  for  him  to  see,  but  he  did  not  say  any  thing 
then,  nor  did  the  testator,  who  held  the  paper  up  before 
him  for  about  a  minute,  and  looked  as  if  he  was  reading  it 
He  then  put  it  before  him  on  the  bed,  and  Mr.  Williia 
Michell  gave  him  a  pen  into  his  hand.  The  testator  madei 
kind  of  motion  with  his  hand  as  if  to  ask  for  the  pen,  bat 
he  did  not  say  any  thing,  nor  did  Mr.  William  Michell  in 
giving  the  pen.  The  testator  appeared  to  write  upon  the 
paper,  and  Mr.  William  Michell  then  told  him  to  say  some 
words,  and  he  said  something.  His  voice  was  very  weak. 
Mr.  William  Michell  then  took  the  paper  and  brought  it  to 
a  little  table  at  the  foot  of  the  bed,  and  told  the  witness  to 
put  his  name  to  it,  which  he  did.  He  did  not  notice  what 
the  testator  had  written  on  the  paper,  whether  he  had  signed 
his  name,  or  what.  When  the  witness  had  signed,  Mr. 
William  Michell  told  the  housemaid,  Mary  Clatworthy  (who 
had  come  into  the  room  with  the  witness,  and  had  been 
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present  all  the  time),  to  sign  her  name  to  the  paper,  and  she  Deo.  10. 
did  so.  Mr.  William  Michell  then  told  him  and  his  fellow-  ■#•"7^  „ 
witness  they  might  go^  and  they  left  the  room.  He  did  not  ThomaM. 
know  what  paper  it  was.  **  Whether  master  at  the  time  the 
paper  was  signed  was  quite  sensible  or  not,*'  the  witness 
continued,  "  I  cannot  say ;  his  appearance,  I  thought,  was 
very  wild,  his  eyes  looked  very  glassy,  and  his  breath 
seemed  very  short,  but  still  he  seemed  to  know  how  to  put 
his  name  to  the  paper  very  well.  He  seemed  to  me  to  ask 
for  the  pen,  not  I  think  by  word,  but  by  making  the  motion 
with  his  hand,  and  when  he  got  the  pen  in  his  hand,  he  wrote 
6n  the  paper  of  his  own  free  will :  nobody  assisted  him  to 
write.  Whether  he  knew  the  contents  of  the  paper  I  can- 
not tell.  He  could  not  have  read  it  in  the  time  he  held  it 
before  him  ;  indeed,  he  could  not  read  by  candle-light  with- 
out his  glasses ;  I  had  heard  him  say  so  many  times,  and  I 
have  been  into  the  room  of  an  evening  and  seen  him  reading 
with  glasses  on,  and  at  the  time  I  have  been  speaking  of  he 
had  not  his  glasses  on."  The  witness  further  deposed, 
upon  interrogatory,  that  the  testator  was  a  person  of  peculiar 
temper  and  eccentric  habits,  and  of  an  excitable  and  irri- 
table disposition ;  that  Mr.  William  Michell  was  educated 
for  the  law,  and  had  been  in  practice  as  a  barrister ;  that  he 
(witness)  had  frequently  heard  the  testator  express  dissatis- 
faction with  Mr.  William  Michell,  and  had  very  often  seen 
him  shew  resentment  towards  him  by  his  talk  to  and  of 
him,  though  Mr.  William  Michell  was  a  good  deal  more 
with  the  testator  during  the  last  three  weeks  than  he  had 
ever  before  been  in  the  witness's  time ;  that  Mrs.  Thomas 
was  the  favourite  child  of  the  testator,  who,  up  to  the  time 
of  his  death,  treated  her  with  the  greatest  affection,  and  he 
evinced  a  strong  partiality  and  regard  for  Mr.  Thomas,  her 
husband.  The  testator  was  subject  to  attacks  of  difficulty 
of  breathing,  which  generally  seized  him  about  two  o'clock 
in  the  afternoon,  and  about  the  same  hour  in  the  morning. 
When  the  paper  was  signed,  the  testator  was  in  a  state  of 
great  exhaustion  ;  his  eyes  were  then  fixed  and  glassy,  and 
bis  whole  countenance  was  changed,  and  it  was  generally 
supposed  that  he  was  dying :  before  the  paper  was  signed, 
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Dtc  la      h^  aont  £ar  hio  wife.-  iHefm  evidenlij'8a&fiDg>IWmllie 
MidktU  V      ^^^^  of  come  very  bad  •atloKk  AD  the  time  his  mgnatmtmm 

Thma^  affixed  to  the  paper.  Whilst  the  witness  was  in  ihe^oMta^ 
the  testator  ^d  not  say  one  ^onl  tbei«Htneaa"CauU  iinHer- 
stand.  His  eye- sight  was  much  impaired ;  he  was  not  modi 
in  the  halnt  or  reading' hyqandlo-lightt  it  was  with  i£flbdtj 
he  could  do  to.  He  had  not  time  to  read  tkcpspcrf^  for  in 
bad  it  in  his  hand  abont  a  minote  only. 

The  other  witness  deposed  that,- about  five  a'dobk^ia-liK 
morning  of  January  22Md,  bcbig  sent  fto  by  liiv  WimMidi4 
she  entered  the  testator's  roota,>  where  Dr«  Thomas  >  md 
Mrs.  Michell  were;  Mr.  Wm.  Mii^dl  entered  the  rscoiii 
the  fame  titne>  dnd  Jamies  Hicksbi  MrJ Wvi j  Uiobel Vhayiii| 
a  paper  in  his  hand  (wfhidi  the  testatsiP  afiberwardsaigiiM^f 
went  up  to  the  bed«sidei  and  igavSf'it!  tbtiie  testator,  whl 
took  it  in  his  hand.  •  Neither^ 'as  teas sbeTecoHcttilyaii 
any  thhig.  The  testator  looked  at  tlwr^fiai^cr  ^fafleiha  baU 
it  in  his  hand>  which  was  not  more  than  ainiaiite»  ifluL  iM 
Mr.Wm.  Michell  gavehimapentb-#igfHit,'«Bd  tfapttJliiit 
pdt  the  paper  down  before  him  on  tkei<beil^  iiiidi  aignedfiii 
name  to  it»  She  thinks  Mr.  Wmw  Miehtall HamM  to  himtD 
sign  it ;  he  pointed  ont  the  place  for  him  to  put' bis  Aam; 
and  held  the  candle  to  him  while  the  testator  had  thrpsfrTr 
The  witness  and  Hicks  stood  at  the  foot  of  the  bed  as  tk 
testator  signed  the  paper;  Dr.  Thomas,  who  stood  there 
also,  told  them  to  *'  come  forth ;"  that  was  about  the  tiaie 
the  paper  was  given  to  the  testator.  Mr.  Wm.  Midiell  told 
the  testator  some  words,  which  he  repeated^  jast  as  he  was 
going  to  sign  the  paper.  She  and  her  fellow  witness  then 
subscribed  the  paper  (not  knowing  what  it  was)  and  kft 
the  room.  The  testator  looked  at  it,  apparently,  as  he  hdd 
it  in  his  hand,  but  she  does  not  think  he  read  it ;  he  cooU 
not,  she  thinks,  have  read  it  all,  as  he  had  it  in  liis  faaod 
not  above  a  minute  before  he  signed  it.  Whether  he  was  of 
sound  mind  or  not  at  the  timev  she  could  not  teU  ;  he  did  not 
say  or  do  any  thing  from  which  she  eould  tell  whether  lie 
was  or  was  not.  He  was  very  weak,  very  much  more  week 
than  when  she  saw  him  sign  the  previous  paper  (whidi 
she  had  also  attested),  and  he  had  been  getting 
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arid  wor6e.all  the  time;'  his  -eyea  Were  giizy;     His' attacks  Dec.  1(X 

vmrevety  mil  eh  of  a  night,  and  they  left  hiai  ¥^eak  alKl  jn^jj^y 

exbeasted.  Thomak 
•  The  denlenGe  in  the  Court  below  was  as  follo'WB  >-« 

SiK  H.  Jbnnbb  FuBT.-«It  appeara  that  Mrs.  Thomas  18^- 
would  have. taken  under  the  will  an  absolute  hnterest  in  '^ 
£3,500,  and  also  one-third  of  die  Glares  which  the  deceased 
pdSfwssed  in  the  East  Wheal  Rose  Mine,  ten  in  number, 
wfbich^e  valued  at  £1,500  each;  The  general  effect  of  the 
6rst  codicil  Was  to  increase  Mary's  aonuity  from  £20  to  £50-. 
That'Codidl' (which  doea  not  affect  the  interest  ctf  Mrti. 
Thomds,-  though  it  does  in  some  degree  that  of  the  other 
diugbter)  was  attested  by  Mr.  Richard  Thomas*  (wh^  was 
tto  testator'a  medical  attendant  as  well  as  hn  sonHia-law), 
ioid  that  &ct  goes  to  shew  that,  on  4he  19th  January,  1845, 
thei  deceased  had  testamentary  capacity  |  but  no  eridence  is 
pvodiioed  to  she^  under  what  cineumstancesj  the  instroc- 
ticKu  were  giTen^— ^whether  with  the  knowledge  of  the 
widbwrand  Mr.  Thomas,  or  whether  it  was  read  over  to  the 
deoeasbd;  Under  the  second  codicil,  it  <is  dear  that  a  posi* 
tivie  beaeOt  is  ^ven  to  the  son,  William  Michell,  which  will 
amofint  to  at  least  £2,200,  to  the  prejudice  of  his  half-dster, 
Mrs.  Thomas. 

For  the  purpose  of  considering  the  proof  of  this  codicil,  we 
must  first  inquire  whether  there  was  any  great  improbability 
in  this  alteration.  In  1844  he  had  made  a  will  providing 
for  his  daughter;  he  had  confirmed  that  disposition,  ex- 
pivBsly  or  not,  by  the  codicil  of  the  1 9th  January,  1845 : 
therefore,  he  had  then  no  intention  of  making  an  alteration 
in  diat  provision,  however  capricious  he  may  have  been, 
and  whatever  difference  there  may  be  between  the  wills  o(£ 
IMO  and  1844. 

Now  what  do  we  hear  of  this  second  codicil  ?  Why,  nothing  Evidence. 
at  all ;  nobody  hears  any  thing  of  this  codicil  except  Mr. 
William  Michell,  so  far  as  appears  from  the  evidence,  until 
half-past  five  o'clock  on  the  morning  of  the  22nd  January, 
when  the  servants  were  called  up  to  attest  its  execution,  the 
draft  being  in  the  handwriting  of  the  person  to  take  the 
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benefit  under  it,  and  having  been  communicated  by  hnn  tbe 
preceding  day  to  a  solicitor  at  Truro^  bj  wbom  the  codidl 
was  drawn  up. 

The  witness,  James  Hicks,  who  was  groom,  and  acted  h 
coachman  to  the  deceased,  after  stating  that  the  deceased 
had  been  confined  to  his  bed  for  about  three  weeks,  si^i: 
<<  Mr.  William  Michell,  who  had  been  staying  at  the  house 
while  master  was  confined  to  his  room,  came  to  my  bed- 
room, and  called  me  out  of  bed,  about  Bye  o'doek  in  the 
morning.  He  had  a  paper  in  his  hand,  the  paper  I  after- 
wards signed.  He  told  me  to  get  up  as  quick  as  possible, 
and  come  to  my  master's  bed-room  to  sign  a  paper."  So  I 
presume,  whatever  might  be  the  nature  of  the  discH*der  be 
was  suffering  under  at  this  time,  he  was  in  a  state  that  msde 
it  necessary  that  the  codicil  should  be  executed  withoot 
delay  ;  otherwise,  at  five  o'clock  in  the  morning,  in  Jannsrji 
the  servants  would  hardly  have  been  called  out  of  bed  b 
see  a  codicil  executed  by  their  master.  <<  I  asked  him  haw 
roaster  was,  and  he  said  <  Very  ill ;'  but  that  is  all,  I  beliete^ 
that  passed.  I  got  out  of  bed  immediately,  and  slipped  os 
a  few  of  my  things,  and  then  accompanied  Mr.  William  to 
my  master's  room.  I  found  master  sitting  up  in  his  bed, 
propped  up  with  pillows.  There  was  in  the  room  besides, 
my  mistress,  Mrs.  Michell,  and  Dr.  Thomas, — Mr.  Richard 
Thomas,  of  Penzance, — who  had  married  master's  daugh- 
ter. He  is  a  medical  gentleman.  He  had  been  at  the  bosse 
attending  master  the  whole  time  he  had  kept  his  bed,  aid 
a  great  deal  all  through  his  illness.  When  we  went  into  tiie 
room,  young  Mr.  Michell,"— the  son  who  prepared  the  codi- 
cil in  the  first  instance, — **  went  to  the  side  of  the  bed,  and 
gave  master  the  paper  into  his  hand  to  read,  and  he  held  a 
candle  to  him  for  him  to  see.  He  did  not  say  any  thing  then, 
as  I  recollect,  nor  did  my  master.  My  master  held  the  paper 
up  before  him  for  about  a  minute,  and  looked  as  if  he  was 
reading  it.  He  then  put  it  before  him  on  the  bed,  simI 
young  Mr.  Michell  gave  him  a  pen  into  his  hand.  Master 
made  a  kind  of  motion  with  his  hand,  as  if  to  ask  for  the 
pen ;  but  he  did  not  say  any  thing.  Young  Mr.  Michell 
did  not  say  any  thing  that  I  heard  in  giving  master  the  pen. 
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Master  took  it  and  wrote  what  I  believed  to  be  his  name  to  Dec.  10. 
the  paper  before  him  :  at  least,  as  I  stood  at  the  foot  of  the  Michdl 
bed^  I  saw  his  hand  moving  on  the  paper^  as  though  he  was  Tkomaa, 
writing  on  it.  Young  Mr.  Michell  then  told  him  to  tay 
some  words — I  did  not  catch  what  the  words  were, — and 
master  spoke  the  words ;  at  leasts  he  said  something  which 
I  took  to  be  them.  His  voice  was  very  weak,  and  he  spoke 
so  low  that  I  could  not  catch  what  he  said.  Young  Mr. 
Michell  then  took  the  paper  and  brought  it  to  a  little  table 
at  the  foot  of  the  bed^  and  he  told  me  to  put  my  name  to 
it  at  the  bottom,  and  I  did  so." 

Observe  then  the  manner  in  which,  this  witness  says,  the 
codicil  was  executed.  He  did  not  hear  it  read.  The  de- 
ceased held  it  in  his  hand,  for  about  a  minute,  as  if  he  was 
reading  it.  Consider,  too,  the  state  of  the  deceased ;  he  was 
pr<^ped  up  in  bed,  at  half-past  five  o'clock  in  the  morning, 
in  the  month  of  January ;  his  eye-sight,  it  is  proved,  was  im» 
paired,  and  as  he  had  not  been  in  the  habit  of  reading  by 
candle-light,  it  would  have  occupied  him  considerably  more 
than  five  minutes  to  read  the  codicil.  The  witness  says  : 
"  I  did  not  notice  the  paper  at  all,  for  Young  Mr.  Michell 
seemed  to  be  in  a  hurry,  as  he  told  me  to  put  my  name  to 
ity  and  I  had  not  time,  therefore,  to  take  any  notice  of  the 
paper.  I  just  saw  there  was  writing  upon  it,  and  that  is 
all.  I  did  not  notice  what  it  was  master  had  written  on  it, 
whether  it  was  his  name  or  what  it  was.  When  I  had 
signed  my  name  to  it.  Young  Mr.  Michell  told  the  house- 
maid, Mary  Clatworthy,  to  sign  her  name  to  it  alsoy  and  she 
did  so.  She  had  been  present  at  all  I  have  been  describing. 
She  had  come  into  the  room  at  the  same  time  with  me.  I 
believe  young  Mr.  Michell  had  fetched  her  as  well  as  me. 
She  stood  alongside  of  me  at  the  foot  of  the  bed,  and  saw 
master  write  what  he  did,  or  seemed  to  do,  on  the  paper. 
It  was  in  our  presence  he  wrote  it,  whatever  it  was,  and  she 
mnd  I  both  afterwards  signed  our  names  to  the  paper,  as  I 
have  described,  at  the  little  table  at  the  foot  of  the  bed.  It 
was  in  master's  presence  we  so  signed  the  paper,  but  our 
backs  were  towards  him  as  we  wrote  our  names.  When  we 
had  written  our  names,  young  Mr.  Michell  told  us  that  that 
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Dkc.  TO.      #bo1d  d6,  aha  t^iiir  W^  'thigM  'M',  'aiid*^^'lM^  tKrtMk. 

^^^  ^      N6tUinf  ate  tetfft*  Mid  df  tlii^He  td  fciy *f^^(^dMMr  i^HfliJ  iHnii 

TTbiiKik'     ^[nt^s^tit     I  did  tiot  IciidW  4h6'ccMMritt  '«r'ai«?*^tlta';'1'ai 

iibtktioworhcAfVhAtjirfp^f^lt  #«i»r'**A>  'iWt^n^iHiiW. 

Dr.  Thomas  and  tAfikM^Ji'WM^^k^BMt  M'tb^  tftHH;  HMf 

tftWte  fbbt  ttf'thtf'b^,'''KKilrtttsr'tti-^y.*  '^^S^^ 

MWedli^  ftt*  W  h^'hkhd*'.'*  'fti  ttiti'Mttfa^^'^art  »«f4fc 
d^tibihidn  iiY  ehK  fte^^'r'«'1l'h^he(^'liMilft^'iiie  tbb  iSHi^ 
^'^^pertra^  li1^<^d  t^'cj|u?t^  M^MU^  »  ll^t?*T'mm 
^.'  '  If ii'  aj^it^MMi^  I  'thMg^  Wk  V^^iM ;  ^  ^ 
Irioked'Very  glblM^,  AJ/d  hfe'^bh^ath'^eiiiiiifa  '«^*M^^;'Nt 
i^irh« seeMed'io kiAV^  h0i^tb't>ut^4iS8^<hi^^  ltdi4h^'<p^l^ 

by  hVotd^  biit  by  tA^inii'  the  'tndii<it|i^W}«li"hA  <lMtfld,^^ 
when  h^  gdt  tiM  f]/^  fh  hia  flai^^  i)e'<«»<M^  ^  tht'^tifliNl 
his  owh iV^  #mf  n6bbdy  a$^tfifd^h!tftW^rti^t''WhMBr 
lie  knew  die  tdntfenU' of  tihe  )^kpe¥  f^^hhbt'tfell  ?*fiel^ 
not  hure  read  it  in  the  thii«  he^eld  it'beAM^Mte'^^iiiCMl 
he  could  not  feadby  eamllelight  iiH«hdttrhhJ^1»&a(lii^4^ 
heard  him  tay  M>  ttianytimeay'aml^'r  hat\^  h&^^iM>^Bt 
room  of  an  ereaittgf  and  seen  him  r^dSrt^'With'j^laJistt'Mii, 
and  at  the  time  I  have  been  leaking  6f,  he^^  hAd  lic^ltb 
glasses  on.  Whether  be  aetuatly  ktlew  ^vha«''H6  wHi'^ibA 
when  he  signed  the  paper, I  eannot'teiy^    '  ^^    -  '     »J'-i" 

This  is  t)^  accdutit  giten  bythi^  Witticism  ^ftl(e«4eif«^if6di 
of  this  paper :  he  is  brought  to  the  deceased's'  bedMbrii  'ii^ 
half-^ast  five  oVlock  in  the  tnoming'*"die  i^Stneat^*ha«  iMik 
time  to  see  what  the  deceased  had  written  oittfae  piipef;iMifl 
this  is  the  proof  not  itiei^ly  of  the^  ea{>adty  bf '  tli«  deee^fted, 
birt  of  his  volition,  and  knowledge  t>f '  th^ '  cohttfiHs  6F'k 
paper  which,  from  all  that  appears^  he  hAd  never  <  seek 
before.  ■  •  •  -  ■-■•  '"  •     ■  -  "•';     ••  •  ■■•-  ■'•  ■■•'■•• 

f  know  it  is  said  that  the  Coart  is  not  tiy  ^eaatii^  MM 
where  there  is  no  proof  of  it;  but  the  Court  baa  a:  right fb 
ask  for  adequate  proof  of  a  paper  which-  is  prepared  by  i 
party  for  his  own  benefit.  Here  is  an  eiktire  absence  ef  p^ 
of  knowledge  of  the  contents  of  the  paper ;  it  is  put  into  the 
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deceased's  hand  foe  a  nunute»  and  he  seemed  to  be  looking     D«c.  IQ. 
at  it,  but  nothing  more.    He  appeared  to  be  reading  itt  but     jfi^^^v, 
of  the  contents -he  might  be  as  ignorant  as  before  the  pen       nonm. 
yiffiis  put  to  the  paper,  or  instructions  were  given  to  thin 
gentleman  for  the  preparation  of  this  paper. 

This  and  the  other  witness  knew  nothing  of  the  reading 
over»  or  whether  Mr.  Thomas  knew  the  contents ;  but,  if 
his  presence  is  to  be  a  sanction  to  the  execution^  something 
should  be  made  out  in  the  way  of  proof  that  he  was  cqgni- 
sfoait  of  the  effect  of  the  instrument,  which  the  Court  is  to 
pronounce  for  in  consequence  of  his  having  been  present, 
4nd  able  to  protect  the  deceased  against  any  imposition. 
There  xoight  be  many  reasons  why  ^r.  Thomas  ahould  be 
k^  in,^norance  of  the  pontenta:  buti  if  he.  was  aware  of 
tib/$mf  that  fact  must  have  been  known  t<^Mr«  MicheU,  ^who 
t^es  upon  himself  the  proof  of  this  paper*,,  lam  not  prc^ 
pared  to  say  that  there  is  so  great  a  doubt  thrown  upon  the 
capai^ity  of  (he  deceased  as  might  have  been ;  hot  there  is 
nothing  from  which  the  Court  can  conclude  that  the  deceased 
knew  the  contents  of  the  instrument,  or  that  he  gave  in- 
structions for  its  preparation.  It  is  possible  that  ,his  capai- 
city.may  h^ve  been  spfficient  to  do  a  testamentary [act,-«-4o 
make  a  provision  for  his  son  to  a  greater  extent  than  he  had 
done  by  his  will,  and  to  diminish  the  interest  given  to  his 
daughter ;  though  it  is  proved  by  all  the  evidence  that  the 
daughter  by  the  second  marriage  was  a  great  favourite; 
that  he  spoke  of  her  in  terms  of  the  greatest  affection^  and 
Jthat  he  sent  for  Mr.  Thomas  to  be  with  him  three  weeks 
before  his  death,  and  refused  for  a  long  time'^  have  any 
n^ical  assistance  but  that  of  hi»  son-in-law. 

The  disorder  which  eventually  terminated  his  life,  about  Condition  of 
three  weeks  afterwards,  was  shortness  of  breath,P*-dropsy,  ^*  dec«"e«J- 
I  suppose.  He  could  not  lie  down  on  his  pillow,  and  he 
Buffered  severe  attacks  about  this  time.  When  not  suffering 
from  these  attacks,  he  was  clear  and  intelligible.  But  it 
would  seem  from  the  hurry  in  which  Mr.  William  Michdl 
prixluces  this  paper,  and  from  his  calling  up  the  servants, 
that  this  morning  the  deceased  was  in  a  very  dangerous 
atate»  and  it  is  proved  by  the  witnesses  that  when  he 
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Dec.  10.  reooYered  from  the  Atuckt,  he  -Was'  in  •  state  of  very  gmt 
exhaustion;  so  that  something  sliould  be  shewn  of •  prewicMi 
intention^  of  knowledge  of  contents^'  or  of  reading  owetM 
instruction^  or  of  subsequent  recognition  c  bst  not  onstk^ 
of  thisis  tobefound  in  theevidencew  ■       -^ 

The  rule  of  What  is  the  rale  of  the  Couit  in  such  cases  as  thu?  Whf, 
law  in  these  ^jj^^  ^  party  who  propounds  an  instrument  oositaining  a  d» 
position  in  his  own  favour  is  bound  to  fumiah  •  die  Cosrt 
with  proof  of  knowledge  of  die  contents  bj  the-deotssBd, 
which  knowledge  may  be  proved  in  a  variety  of  Mys<i>by 
shewing  an  intention  to  do  theaet^  and  that  the  adtis  is 
accordance  with  previous  declarations ;  er>  hy  .proof  of  resd* 
ing  over  at  the  time  of  execution^  orof  somerefiBrenoetotle 
contents  by  the  decessed,  shewing  aJmowledge  of  tkem;'<t 
by  proof  of  subsequent  recognition.  It  is  not  for  the  GseH 
to  presume  fraudi  undoubtedly-;  bat  some 'proof -of  ka^- 
ledge  of  the  contents  must  be  giren  in  all  anch  oases*  Ibii 
is  the  rule  not  only  of  this  Qoort  and  of  the  Sdpeeidr  €osil 
of  Appeal,  but  itis  the  rule  of  >coaamon  aenas; 

Under  these  circumstances,  there  being  mo  proof  of  k^ 
structions^  of  reading  over,  or  of  knowledge  of  the  centestl 
aliundet  there  being  this  hnrried  execution  at  half-past  it« 
o'clock  in  the  morning,  it  would  be  the 'height  of  injustieels 
suffer  such  a  paper  to  pass  the  probate  of  this  Court*  Isn^ 
therefore,  of  opinion  that  I  must  pronounce  against  the  eoA* 
cil,  and  decree  probate  of  the  will  and  first  ccxiicil  alssa 
Let  tbe  costs  be  paid  out  of  the  estate.  I  do  not  pronounot 
that  this  is  a  case  of  fraud,  but  a  case  in  which  tkienk 
an  absence  of  adequate  proof. 


Codicil 
pronounced 
agai  nst. 


1847. 
Dec.  10. 


From  this  sentence  Mr.  Michel!  appealed  to  the  JucKdil 
Comnrittee  of  the  Privy  Council,  before  whon»  it  vai 
argued  by  .,.•-. 

i^iV  F.Tkesigery  Q.C.,  and  Af.  StnUhy  for  the  Appel- 
lant; and  Beikelit  Q.  C,  and  AddamSy  Dr.,  for  the  Respoe^ 
dent. 


JoDGMiwT.  Dr.  LusHiNOTON. — This  is  a  question  as  to  the  validitj 

of  a  codicili  dated  the  22nd  January,  1845,  called  a  second 
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codicil^  to  the  wtH  of  Mn  William  MicheU,  o^  Gomprigney^      Dtc.  lOi 
m«the  parieb  of  Kenwfyn,  C6rawa)L    It  appears  thaAthe  tee-     ^^^^  y^ 
tator  had  executed  a  will  on  the^th  Decenber  preoe€liDg>       Thtrntti. 
aiidonthe  19th  January,  1845,  iie  bad  executed  a  first  codi- 
cil to  his  will.     Neither  of  these: iiistr amenta  is  disputed; 
the  tole  question  in  the  Court  bek)w  was,  whether  the  exe- 
cution of  the  second  codicil  was  proved  in, the  manner  which 
the  larw  requires*  .       >  .  .. , 

i » It  ie  not  neceesary  to  recite  the  contents  of  this  codicil ;  it 
purports  to  make  an  alteration  in  the  will  previously  exe- 
cuted t)y  the  testator,  respecting  the  legacies  bequenthed  lio 
the  children  of  hia  daughter  Mary,  jmd  to  A' certain.  extetKt 
toi  reduce  tlie  benefit  conferred  upon  his  daughter  Elisabeth* 
Xhe  ricodioil  is  attested  by  two  -  witnesses,  both,  of  whom 
appedr  to  hate  been  at  the  time,  in  the  service  of  the  testatorv 
aiMlat<wa8  executed  early  in  themomiog  (about  ^y^  o'clock) 
ef  fthe  day  on  which  it  bears  date.  This  codicil  waa  pro« 
pounded  by:  Mr.  Michell,  the  son  of  the  testator,  and  was 
opposed  by  the  other  parties  in  the. cause,  namely,  Mrs. 
Thomasy  the  daughter  of  the  testator,  and  her  husband. 
Itr  wsM. propounded  io  what  is  technically  called,  in  the 
Eddemastical  Courts  a  common  CondidiL,  with  a  slight 
exception;  that  is,  thd  first  and  second  articles  plead  the 
making  of  the  will  of  the  9th  December,  IBM,  and  the 
codicil  of  thel9th  January,  1845,  and  the  third  article  pleads 
nsove  foroally  the  directions  for  and  preparation  of  the 
codicil,  the  reading  over  to  and  approval  of  it  by  the  testae 
tor,,  .the  execution  of  it,  the  capacity  of  the  testator,  and  so 
on.  Now  the  party  might,  if  so  advised,  have  pleaded  all 
the  circumstances  attending  tlie  making  and  execution  of 
the  codicil,  in  the  manner  in  which  they  took  place,  and 
might  have,  pleaded  any  reason  or  cause  which  led  to  an 
alteration  of  the  will  of  the  9th  December.  But,  for  some 
reason  not  explained  to  the  Court,  they  have  confined  their 
plea  to  a  Qmdidit,  on  which  no  witness  could  be  examined 
but  the  attesting  witnesses,  the  persons  present  at  the  execu- 
tion, and  the  drawer  of  the  codicil.  The  drawer  of  the 
codicil  being  Mr.  Michell,  he  could  not  be  produced  as  a 
witness.     But  for  the  purpose  of  adducing  facts  subsidiary 
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jlj^^y^  wfaioh^  Imm  to  decide  en- theffslidlty  >of  the  ]iulratMBt>ithil 
7)boiiiik^.*  it  was  dnhp^  eftecuted^-wkli  H'fflUrlmnrledga  Andiapj^eotdfof 
theconttott,  they  miffht^  as  I  wdv  h«v0«t^lead«ilitlMiub 
the  orifiiial  pln»  orv-^Si  isogftbted  -bv  fitfi  Ashiami^ilbcf 
migbt  have  broaglit  m  AdinMtienil  •AvtifflBs^-iaidi^SMi 
below,  ortheytiiii|||(htlba)vvfileadedrin/thia&Ooii]*(m^ 
sm  AUegatioti  was  asserted  end  ighamknped)  >iall'<  the^unMt 
stancee  necessary  to  be  braughtfianrBriilBS/  en  theiHrtyMi 
tron  and  execetion  of  tkeioodicril.;i!<A(Sitbe|r5hai^e  notdav 
this,  the  necessary  conclusion  of  their  IJopdehipe^taaeal.^ 
that  there  were  no  -previQafriBbtruetieBKS  and  xioid^aretfibs, 
and  diat  no  evidence  oft  recognition  or ^knowl«d|^  i0f  ikt 
contents  4£  the  codicil  could  be/produeed lon;  iherpatt  of  tk 
Appellant]  The-  reanlt  is^>  tbA  the  queaftrafc  ia.in  pMaady 
the  saiitoe  sttteditwIqobitrwaB  aygnedtJjqlieBa  <£ir  tiHcdMif 
Jeniter  Fuitv  namely^  «rhether'tbe>t^idsnae  -oinhd  tm^mih 
eeribing  witnesses  toithe  oe4iciLie{4«ffi€aelitiifiri«viltto.flBlflQr 
thdr  Lordsbrps-ttfaat  >d]e,jiidgtiiflnt(oC  th^Cmfct^  bcjwt  «ai 
emmcotifly  and> thai  Ihe^ codicil -rwas  All jTi^timt^^  ^irdas} 
'When  I  use  did  eersi  «i  dsdyvexecAtedtfiotlid^r  Of*  qMP 
merely  tlietechnioaV.aenbe'df  it>H-4faO<TfiiGl!^  ^jeiiec«li#febf 
the  signature  of  die  'testatar<«tod  ^ttuscsubf^ptioibiofM 
witnesaesi  as  reiftdrcd  by  tJhc. Statute )  hviVlxa09ni.kf4iit 
term  **  duly  executed/''i  proof-  o£  execution :  :whieh>  <  tsmm 
with  it  a  conviction  that  the-teatatdr  knew > and  appr^ed^^itf 
the  contents  of  the  instrument. :;  .it    r^.  -*  .^^1^^,^ 

The  law  of      Now  with  respect  to  the  law  upon  this  poupit^  as-  td  wte 
t  e  case.  ptfoof  is  necessary  io  a  case  of  this  kind»  I  lippreheiid:tjMC 

no  question  has  undergone  so  much  argument  a»d  eo.Hififk 
consideration  as  the  nature  of  the  pcoof  ^whuchf  ia  ae^njnrf 
where  the  drawer  of  a  wiU  is  the  person.  Biateri<ffl|y  iiwl 
principally  benefited  by  it.  I  apprehend  their  Lordship* 
ere  unanimou^y  of  opinion  that  the  law  at  4atd  down  by 
Mr.  Baron  Parke»  in  the  case  of  JBanyiv.  BuUm^r^if:^ 
law  which  they  ought  strictly  to  adhere  >toy  tend  t  that iW 
appears  to  be  this:  that,  wherever  an  instrumeDt  has  beta 

♦  8  Moo.  P.C.  Ci480.  /'      .      ..    .' 
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pMpdlredtTbjTa/pcnontnteresteduuiid^r  it,'7«u  iwi8t.<giT6      JHc.  la 
iome  wikknee,  >  cyf  •  totne '  description  or  other^  to  Mtisfy  ^le     M^tMfn 
tnindnaf ' thtonCoon- that'the  teaftaHcir  4new  and  approyed  of      Xftomca. 
the  Gontekitlt^  >:  There  touy>^6rhap8j  ihave  beta  some  notMi 
kv^naerdiiys  ttoA  the  InddcBce-iiHist  be  of 'Some  peouUitT 
dMcHptitei/i^sach'BBrof  readufegiover,  «r  expteas/apprcnfjal; 
talitliiais  mjlthe-lAW-woflmi  dawn.  6y  fifni Baron. Parke  in 
Many  Vi>  BuUin:  provided  jou  can  satisfy  tiie  Court  by 
any^'evidence  thattbe  teatator  ionew  and  ap}n»ved  the  con- 
tents 'of  theMiBstninient,  it  is  petfectiy  aaffident  for  the 
eftdrto'bewras^  oat,      <  ••< 

"'tillen  what  is  i^s  caee:?>  Here  is  no  iprevioas  decktfation> 
fHar  the  ^slightest- recognition;  tkereis  mtone  atom  «f  evi* 
dtode  df  <  «ny^  instrUetidBS  ever  being  giten  by  die  testator 
Wmself  j  and  tivenefore  the  Court  ia  to  exttfdct  from  .iv^t 
pmHsbd  kt  dfe  tiM9*of 'esecvdoo,'/  aa  dep6sed'  to  *  fay  the  -  wit* 
dkaes/i^hMhlBr  ornbt  the> testator  knew  the  contenitsof  the 
piipieradd'Adopt^sndapprovedef  them.  Nowtbeveisnot 
iKtt  single  ^ffpressian  deposed  lb  by  the  witneescii,  w»§ks^'1 
can  find  i^  theif  ^evideMcev  as  coming  from  i  the  ^testator  htm* 
fielf:'  IP;  tiier^for^r the- evidence  ia  smffidoent/ it  nuist^be 
4(iffleiefit>0H  the gtound that iiehad the  cedidi in  bia handk 
atrd  hadfthqiopportunfty  «f  reading*  it,  -and  that-  be^did  read 
fjkt  <5Midly  and'ailerwarda  -ippfov^'  6B die  'Coatenta^ by*  the 
-eKVOUtiotv^f  it;  Bat  it  doernotappcar  to  theifi Lordships 
«halltbetB$tator  ever  did  read  the  codidly  as  fi&r  as  they  can 
judge  from  the  evidence  in  thecauae.*  it  must  be  proved  to 
Ifayr 'Lordships-- satisfaction  by  some  evidence  that  wiftild 
fdidithefbtS'liid  cbncUtsion^  thattbe  testator- did  know  and 
'irpprove  tiie  oontents  of 'the  codicil  ^  bMfrom*  the  evid|ence 
'befteces  thiere  is  no  unediuriii  condudendixhnX  he  did  kmiw 
aMd  ApprtWe ^t contenta.  Sucbcasea  have  occurred ^ over 
-Mid  6«^  agattti  miditisnota  case  in  whicb  the  Cowrt  is 
cd^lled-ikpbn  to«iy»  or  would-  presnme  te  wyi'tkatihe  per- 
«ki  propounding  the  cbdicil  has  beto  guilty  >af.  any  >^ffene6, 
nmrlK  Or  ^otherwise-;  'but;  unfortonately  fevi'himaelf9//he 
haia'nor*ph»diieod  the  proof  which- -  the  kw  requires^ .  amd 
such  as  their  Lordships  are  all  of  opinion  is  demanded  by 
the  rule  to  which  we^are  bound  stviotly  to  adhere. 


Dto*  10k       'It  being  ^,  we  ave'cniderthe'iitceBaty^vf  sftnftmg'tbK 

Jfjdbfl  yj     jttdgraent  of  the  Court  belowii'i' '.    »"■  'mi-./     "kmi 

Tkowuu.  Lord  Brouoham.-^ There- 19  no*  refiectimi'  uponthfr 

party. '■  ■     -='•  ■■■'    ■  »«■   ■  '""^ 

Lord  €AMFBBLL««^Th6re le  only adeO^actocy of praef. •■ 

Judgment  be-      LoRD  Brovgkam. — As  the  leaniedJadge  in  the'OMil 

low  affirmed,    j^j^^  j^^j^j.  ^j^^,  j^  ^  deficieiicy  of  the  ncceiMry  proaP** ,:! 

Proctors ~Nd»an, Vof  the  ApjpielTant ; ' Tl^a^iieMii,  lb'/  theK^apdMi: 

:.'■■■>'    I  ■■      ••::•.!'• 

»■     T     ■  •  •■         "H  M    i  •       ■ :  ■    ••      U'"'  ■«*! 

);      I.       -  •      ►  .1      .    ■    \'   '    .'•    !;{!' 

U  '   '_^l ■     II  '■■   ■■      --'•'•  ■■'      ■■■■•     ?'  H;     »       'Mljiri'r: 

•  '  I  .  .     .  Olj     •  •    ■■■  'T  '* 

•■  I  •  •■•••.  !i      •       ..  I    ..I.,  ,        .1  •■,  /.       ■.  <  tifjil- 

'  •  •  •  '  '.  jp   i.i.n       •■■:■•  I     ijiqtJ 

VreroffAtfUr  XfFmirt  of 'C«nfrnnti^  '^- 

Bye-Day.  .:    .  J)bgbm4B11  1^*         j,,    .,  ; ;     :^     j.,,,,,^ 

Where  an  era-      In  THK  '  0*0008 '6fOroROb' A^sW/iiEVTl—it^o^ 
iTn^SotunaL'P^''^^---''''^  deceased  died  ISth  Aiigusk,  *847;  ieav?nyw:| 
tested,  appear-  sohal  estate  under  £3,000.     In  his  trill,    dated  6tU^  Xotj 

^A^u  *.r'"'  1840,  there  is  an  erasure,  with  the  Word  "fifty**  wnM 
and  the  attest-  ...  ,  »*  .        .«•  *■       •         •■•*/' 

ing    witnesses  upon  it,  being  a  legacy  to  Major  Abbey,  the   deceasecrs 

could  not  de-  brother.  No  positive  evidence  could  be  adduced  as  to  khe 
pose    whether      ,  ^,  ^,  .  ♦Ji-^ 

or     not     the  existence  or  non-existence  of  the  erasure  at  the  time  of  we 

alteration  was  execution  of  the  will  (which  is  in  the  testator's  handwritin^j, 
execution,  the  ^^^  attesting  witnesses  being  unable  to  depose  whether  the 
Court  refused  word  "fifty"  was  or  was  not  written  upon  the  erasure  at 
bate  with  the  ^^®  ^^^^  °^  *^^  execution.  The  widow,  the  sole  executrix 
words  which  and  residuary  legatee,  who  was  not  aware  of  the  existence 
in  writing  had  ^^  ^^®  ^^^^  ""^^  ^^^^  ^^^  testator's  death,  was  willing  to 
"  no  doubt "  take  probate  of  it  as  it  now  stood  ;  and  Major  Abbey,  the 
gj       en  eras-  i^g^^g^^  consented  to  the  issuing  of  the  probate  with  the 

alteration. 
Nov.  6.  The  Court  rejected  a  Motion  for  probate  of  the  will  sa  it 

,        stood,  the  Judge  intimating  that  he  thought  the  word  or 

*  Tlie  Committee  consisted  of  Lord  Brougham,   Lord   Langdile 
(M.R.),  Lord  Campbell,  Dr.  Lusbington,  and  Mr.  Pemberton  Leigb. 
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unorcb  obliterated  might  be  atcerUiaed.  An  affidavit  of  Mn  Dto.  1& 
Joseph  Netherclif^,  lithographer  and  fac-iiniiU§t»  was  pro-  ^|uZ~]yf, 
ducedy  in  which  he  made  oatb  that  he  had  twkse  made  a 
careful  and  minute  examination  of  the  erasure,  with  a  view 
to  ascertain  what  word  or  words  were  written  in  the  will 
prior  to  the  erasure^  and  that  from  a  lengthened  and  careful 
inspection  of  the  will,  and  from  a  careful  and  minute  ad- 
measurement and  comparison  of  certain  indentations  and 
certain  minute  l)Ut  perceptible  vestiges  of  ink-writing  ap-  ' 
pearing  in  the  erasure,  with  certain  words  and  letters  appear- 
ing in  other  parts  of  the  will>  he  is  enabled  to  depose  with 
confidence  that  the  words  which  originally  stood  in  the  will 
were  "  two  hundred/'  the  word  "  two"  having  been  com- 
menced with  a  small,  and  the  word  <*  Hundred"  with  a 
capital  letter ;  for  that  he  had,  with  the  aid  of  a  inagnifying- 
glaas,  dis^^iufBed 'im' the  erasure  iviatiges  •f-aeveral  letters 
appearing  to  have  formed  part  of  the  words  ^'two  Hundred,^ 
written  in  the  peculiar  style  and  character  of  the  hand- 
writing of  the  general  body  of  the  will,  and  which  could  not 
have  formed  component  parts  of  any  other  words  except  of 
the  words  **  two  Hundred ;"  and  he  has  no  doubt  whatever 
that;  the  words  "  two  Hundred"  were  the  words  originally 
wptten  where  the  erasure  now  appears* 

,Thb  Court  was  thereupon  moved  for  probate  of  the  will  Nov.  26, 
with  the  words  "  two  hundred"  inserted  where  the  erasure 
appeared ;  but  it  rejected  the  Motion,  and  directed  that,  if 
no  further  affidavit  was  produced,  the  probate  should  go  out 
i^  blank. 

A  further  affidavit  was  accordingly  produced  from  Mr* 
Henry  Adlard,  engraver,  who  made  oath  that  he  is  well 
sHiiled  in  deciphering  writings  and  written  documents,  and 
thf^t  he  had  made  a  careful  and  minute  examination  of  the 
erfi^ure,  with  a  view  to  ascertain  what  word  or  words  were 
written  in  the  will  prior  to  the  erasure,  and  that  from  such 
qareful  and  minute  inspection  and  examination,  aided  by  a 
roagnifying-glass  and  a  mirror  (the  latter  to  reflect  the  sun 
strongly  upon  the  paper),  he  has  satisfied  himself,  and  is 
enabled  now  to  depose,  that  the  words  which  were  originally 
written  where  the  erasure  now  appears  were  ''two  Hundred," 
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the  word  ''two*'  beginning  with  a  smaD,  and  the  word 
"  Hundred"  with  a  capital  letter,  and  that  vestiges  of  the 
ink-writing  of  the  first  letter  of  the  word  "  two"  are  per- 
ceptible in  the  erasure,  from  which  it  appears  that  sock 
letter  was  formed  in  a  precisely  or  nearly  aimilar  manner  as 
the  second  letter  *'  t*'  in  the  word  **  Testament,**  appesriog 
in  the  will^  and  that  vestiges  of  the  ink-writing  of  the 
second  letter  ''  w"  are  perceptible  underneath  the  first  letter 
"f"  in  the  word  "fifty"  written  upon  the  erasure,  sad 
that  from  a  minute  inspection  of  the  erasure  the  deponest 
has  no  doubt  that  the  third  and  last  letter  of  the  word  wis 
written  underneath  the  letter  ''i"  in  the  word  ^^Bftj"  m 
the  erasure. 

Bat(ford,  Dr.,  renewed  the  Motion. 


Dicftii. 


Motion 
rejected. 


Sir  H.  Jenner  Fust. — I  cannot  receive  this  affidant; 
it  is  not  made  fairly ;  conjectures  are  formed  by  the  par^. 
I  cannot  decide  upon  them.  The  paper  must  be  propounded. 
lBat(/brd. — The  Statute  says  that  no  unattested  altaratkn 
made  in  a  will  after  execution  shall  have  any  efiect,  *^  except 
so  far  as  the  words  or  effect  of  the  will  before  such  atten- 
tion shall  not  be  apparent."]  How  do  you  make  it  appfr- 
rent?  It  is  going  much  too  far.  I  have  some  doubt  wh^ 
ther  it  ought  not  to  be  apparent  on  the  paper  itself,  withoot 
any  other  aid ;  but  that  has  been  overruled.  But  it  is  not 
sufficient  for  the  deponent  to  say  he  <<  has  no  doubt."  Hk 
party  must  either  take  probate  in  blank,  or  propound  the 
paper.     I  cannot  receive  these  affidavits. 

(Motion  rejected.) 

Bajifbrdj  Proctor, 


A  domiciled      In  the  Goods  of  Georgb  Howard,  dbc. — Motion^  er- 
d3^i^"^n"  N^or!  /^flr^e.—The  deceased,  late  of  Mirtley,  in  Essex,  and  of  New 
way,      having  Hellesound^  in  the  kingdom  of  Norway,  died  at  the  latter 
pilS>rtiV*to  P^*^^  ^^^^  MsLTch,  1847,  leaving  a  will,  of  which  the  follow 
be  limited    to  ing  is  a  copy  : — 
his  property  in      ^,     ^ 
Norway     (the      Mr.  George  Howard  s  will, 
testator  having     All  my  properties   in  Hellesound  and  at  all  places  in  Norway 
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f^MtiittirdtiJlinneti  plaM^glas  aiftd«f  M  degeription  trbateV^  evei^      Dsb.  181^ 
thhig  ancladedl  leave  in  trust  ta  Stepfaan  Rnssd  junidr  the  Mi    „  TT  ^ 
as'^8  part,  avquarter  to  Ddftiel  Howard  and  theiotbei^  quarter  io  ' 

Qfi^les: .Warner  tQ  sell  diapg^  qt  part?it  oquaUy.    ..;  ;,,  ,  property  like- 

^Mym^^^^'^^^^9P'\^,^.f^9^P^^: iMy^  ft>i§fepb^/RM8?€^:rountryT,undeJ 
ancj.ljiis  ^^e  and  ou^  of  which  Suii;i  thfiy.have.to  pay  ^  jji^tClainof  which  his  ef- 
on.me  as  well  as  my  funeral  expenses.        ^  f®^^    *^  ^^^' 

AH  Stores  and  Ship  furnitures  helbnging  to  Mr.  James  Howard  ^jj^j^ig^g^gd 
tAte'deWered'to  him.  '  "  '     ^ — the     Court 

*'*So  debts  drie  to  me  to  be  forced  befofre  the  expiration  of  twelve  Rninted  a  Dc- 

ifcij.|i^i  .  ,   ..  i  ,.cree  citing  the 

'*'"""*  '  legatees  in  8uch 

''^at  part  which  Stepban  Russell  tod  his  Wife  accoWKufi^  to  th«  will  to  shew 
above^ito  haFeto  be  kid  out'»  public  fimdf  and  if  they  die  <»}»!«  ^*|^"n' 
without  issue  such  part  to  belong  to  her  Mother  Mrs.  Allan  the  q]}^^^  ^q  '  the 
Wife  of  John  Allan.  .:    .    ^'. .  .*      effects  in  thi& 

Mr.  Stephan  Russell  is  to  pay  my  Servant  maid  Louisa  one  ^^""J^  ^^^"I^ 
hn^^rsd.  8pfci|B  dollars .  t^yelye  months  aftpr  mv  doceap^.     "Pie  "^  ^  ^^   ^^ 
Small  Sum  due  from  Mr.  Hansen  Mr.  Lecr^  and  Mr.  J.  Lund  af  kin. 
Cnns'ttanssand'  I  do  not  allow  to  be  paid  by  or  demanded  from 
tlicW."'-''^'-        ■    ■  '■       •  *    ■    '         • 

'**fter'ibove  80  doritfwith  my  full  Sense  and  in  the  presence  of 
tM  "Witnesses  hereunto  signed. 

'"'•*■■    •'  Chtistiahssand  20tli  M^ch  1847*.    ' 

Ttliifew''     '  Geofg  IttWard.  ' 

Anfeirt  S.'IC.  Thomesseh 

'-O'.'T.  Chrisfensett;  ■  :■.-      • 

Tun  -■    ■■         ;  .  .  ..........      T  ?.  ■■      '....•.■•>.■. 

•^*fhe  driginal  will  is  registered  in  the  proper  Cdurt  in 
IM-^y,  and  the  efiR^ts  of  the  deceased  in  that  coikntry  haret 
been  administered  according  thereto.  He  also  left  property 
in  this  country,  to  which,  his  next  of  kin  -were  advised,  the 
will  does  not  apply.  The  deceased  died  a  bachelor^  with- 
out a  parent,  leaving  brothers  and  sisters,  nephews  and 
nieces ;  and  Mr.  James  Howard,  one  of  the  brothers,  under 
advice  that  the  deceased  has  died  intestate  as  to  his  property 
in  this  country,  applied  for  Letters  of  Administration  limited 
id  sixch  property. 

Addatns,  Dr.,  upon  this  state  of  facts,  moved  for  a  Decree  Motiow. 
citing  the  legatees  named  in  the  will  to  shew  cause  why 
Letters  of  Administration  so  limited  should  not  be  granted 
to  Mr.' James  Howard,  as  the  brother  and  one  of  the  next  of 
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Die.  19.      kin  of  the  deceased.     If  the  Coart  is  of  opinioo  tint  lk 
H  ~~rd  dtc^  ^^  "  limited  to  the  property  in  Norway,  there  is  no  nee* 
sity  for  citing  the  legatees. 

Dicftif.  gjR  H.  Jenmer  Fust. — I  see  no  objection  to  the  Deem 

issuing.     I  think  the  Decree  ought  to  issue.     But  he  wvi 

domiciled  British   subject,   and   there   are  two  witima 

Motion         names  subscribed  to  the  will.     Let  the  I>ecree  istoe  in  tk 

grunted.  foy^  prayed. 

IfWesofi,  Proctor. 


Where  the  In  the  Goods  of  Gborob  Coopbr,  dkc. — Afotibs,  » 
wUl'SlIirmadS  P^'^*?— The  deceased  died  20th  July,  1847,  leaving  t  wffl 
by  another  per-  dated  16th  of  the  same  month,  whereof  the  Rev.  M.T.F. 
iMtatw/by  the  "  ^®^®  executor.  The  will  purported  to  have  been  execotfd 
direction  of  the  in  the  presence  of  two  witnesses,  and  to  have  been  signed 
diuw  of"att?^  ^^^  *"^  ^y  ^^  direction  of  the  testator  by  John  Drummond, 
tation  did  not  the  clause  of  attestation  being  as  follows  : — <<  Signed  by  ne^ 
specify  whe-  j^|^j^  Drummond,  by  the  direction  of  the  testator  as  his  la< 
tner  the   tub-  "V  i^     t^  i    •       i 

scribing  wit-  will  and  testament,  John  Drummond,  m  the  presence  of  a, 
nesses  attested  ^i^q  yfiet^  toirether  present  at  such  signing*  and  in  the  pw 
thenameofthe  ^    ,  ,.  j-       .  # 

testator,  or  that  sence  of  the  testator,  at  his  request,  and  m  the  presence  flf 

of  the  writer  of  each  other,  have  hereunto  subscribed  our  names  as  wit- 
the  attesta-  nesses,  the  interlineation  between  the  third  and  fourth  lines 
tion- clause,  the  of  the  second  page  having  been  first  made."  And  then  is 
edwithan  affi^  written^  in  John  Drummond's  hand,  the  deceased's  name^ 
davit,   on    the  "  George  Cooper." 

exi^to"  °^and      ^he  executor  contended  that  the  attestation-clause  is  aof- 

decreed     pro-  ficient  to  satisfy  the  requirements  of  the   Wills  Act,  sod 

^^'  objected  to  furnish  further  proof  of  the  execution  of  the 

willj  except  under  the  direction  of  the  Court. 

MoTioir.  Harding^  Dr. — The  Statute  requires  that   the  will  shill 

be  signed  by  the  testator,  or  by  some  other  person  in  his 

presence  and  by  his  direction,  and  that  **  such  signature  shall 

be  made  or  acknowledged  by  the  testator  in  the  presence  of 

two  or  more  witnesses  present  at  the  same  time,  and  snA 

witnesses  shall  attest  and  shall  subscribe  the  will  in  the 

presence  of  the  testator."     It  would  seem  that  '<  such  signs- 
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ture"  means  whether  made  by  his  own  hand  or  by  another      Dec,  la 
person.     I  submit,  therefore,  that  this  is  a  sufficient  bona  Jide    ^  V 

acknowledgment,  although  the  word  ''  acknowledged*'  is 
not  in  the  attestation-clause.  [Per  Curiam. — Is  it  the 
signature  of  "John  Drummond/'  or  "George  Cooper," 
which  the  witnesses  attest  ?  That  is  the  difficulty  and  the 
objection  to  the  attestation-clause, — the  difficulty  of  know- 
ing which  si^ature  the  witnesses  attested.]  "  John  Drum- 
mond"  in  the  attestation-clause  would,  primd  facie^  not  be 
the  signature ;  but  "  George  Cooper,"  if  there  was  no 
attestation- clause  at  all,  would  be  the  signature,  whereas  if 
**  George  Cooper"  had  not  been  there,  there  would  be  some 
doubt.  If  the  witnesses  attested  any  signature,  they  attested 
one  as  much  as  another.  There  is  no  ground  in  the  attes- 
tation-clause for  supposing  that  they  did  not  attest  '<  George 
Cooper."  [Per  Curiam. — ^The  question  is,  whether  they 
did  attest  "George  Cooper."]  The  law  and  common  sense 
would  infer  that  it  was  "  George  Cooper,"  and  not  "  John 
Drummond"  in  the  attestation-clause. 

Sir  H.  Jenner  Fust. --It  appears  to  me  very  doubtful  Dkcrkx. 
which  signature  they  appear  to  have  attested.    I  cannot  think 
it  is  a  very  great  hardship  for  the  party  to  produce  an  affi 
davit  shewing  that  "  George  Cooper"  is  the  signature  which 
the  witnesses  attested.    It  does  not,  I  confess,  appear  to  me 
clear,  on  reading  the  attestation-clause.    "  John  Drummond," 
in  the  body  of  the  clause,  is  written  in  a  much  larger  hand 
than  "  Signed  by  me,  John  Drummond."     The  rule  is  made     Motion 
for  the  benefit  of  parties.      However,  decree  probate  of  g^n^ed. 
the  will. 

Wadeson,  Proctor. 


In  the  Goods  of  Camilla  Lowrey,  widow,  dec—     A  paper,  not 

Motion,   eX'parte.-^The  deceased   died  in  October,    1847,  f^Xm^iftary!* 

leaving  two  testamentary  papers  executed  under  the  follow-  containing  the 

ing  circumstances.    On  the  21st  October,  being  ill  in  bed,  j^^^^^j^'^^S^ 

she  expressed  to  Mrs.  Nash,  her  niece,  a  desire  to  make  her  executed'    and 

will,  whereupon  Mrs.  Nash,  by  her  instructions,  wrote,  in  attested,  and  a 
'  fr  ^     J  l,gj  ^  articles, 
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Dec.  13.      her  presence  and  that  of  her  maid  aervanty  Jane  Stock,  tibe 
Loy^dec.    Allowing  paper  (A)  :— 

containinir  no  ^^  ^^  ™^  ^^^  ^^^  ^^^  ^^^^  should  be  given  to  my  siaten  fbr 
words  of  be-  mourning,  and  £5  to  my  nephew,  R.  M.,  and  £5  to  my  men; 
**T*rIlid°^  "?'  H.  C.  N.,  and  all  that  was  my  sister's  to  be  divided  among  ha 
theotherpaper,  ^^^^  ^^^  nephews,  and  all  my  property,  fumiture,  books,  td 
•—  pronounced  plate  (not  given  to  Jane),  to  be  divided  between  my  sisten  ud 
for  as  toget^r  their  chUdren;  Ellen  to  have  a  present  of  a  year's  wigei; 
will  of  U^  de-  Js^i^eB's  wages  to  be  paid  before  any  thing  else.  *  I  desire  tha 
ceased.  ;^50  should  be  given  to  Jane,  in  addition  to  her  wagea,  which  are 

;^20  per  annum. 

Mrs.  Nash  then,  of  her  own  will,  added  in  the  right-hand 
corner  of  the  paper  :  *^  This  was  the  wish  of  my  dear  aim^ 
Famham,  Surrey,  Thursday,  Oct.  2lst,  1847  ;*'  and  imoM- 
diately  afterwards,  by  the  deceased's  deairet  wrote  (m  cod- 
tinuation  of  the  bequests),  "  I  wish  the  kitchen  fumitoR, 
crockery,  and  glasses  to  be  given  to  Jane  Stock.  I  wish  iQ 
my  clothes  to  be  given  to  Jane,  except  the  black  Indii 
shawl."  The  paper  was  then  signed  by  the  deceased  (wiio 
wrote  her  signature  upon  the  word  and  name  **  to  Jane*)) 
Mrs.  Nash  and  Jane  Stock  duly  attesting  the  same,  the  for- 
mer first  prefixing  the  word  "  signed"  to  the  deceased's  sig- 
nature, and  the  words  **  witnessed  by "  to  the  intended 
signatures  of  herself  and  Jane  Stock.  Immediately  after 
'  such  execution,  Jane  Stock  produced  a  slip  of  paper  (B), 

which  contained  a  list  of  various  articles,  and  the  deceased 
having  stated  that  the  things  mentioned  on  the  first  side  of 
it  (which  first  side  is  in  her  own  handwriting)  were  to  he 
given  to  Jane  Stock,  and  expressed  a  desire  to  make  certain 
additions  thereto,  Mrs.  Nash,  at  the  deceased's  dictation, 
wrote  a  list  of  articles  on  the  other  side  of  the  paper  (across 
some  writing,  being  a  note  addressed  to  the  deceased),  and 
having  dated  it  "  October  the  2l8t,  1847,"  gave  it  to  the 
deceased,  wlio  signed  her  own  name  on  the  second  side  upon 
the  word  **  toast-rack "  (several  articles  being  below  the 
signature),  the  two  witnesses  duly  attesting  the  same,  and 
subscribing  their  names.  Shortly  afler wards,  Mrs.  Nash, 
on  looking  through  the  paper  (A),  in  the  deceased's  pre- 
sence, observed  that  she  had  omitted  the  bequest  of  books 
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which  the  deceased  had  mentioned,  and  she  inserted  the      Die.  13. 

words  "and  books"  before  the  words  "and  plate,"  and  in    j    ~^ dec 

order  to  make  clearer  the  exception  of  the  articles  given  to 

Jane  Stock  from  the  general  disposition,  inserted  the  words 

"  as  per  list  annexed  "  after  «'  not  given  to  Jane,"  and  also 

wrote  at  the  bottom .  of  the  paper,  "  The  list  above  to  be 

given  to  Jane  Stock."     Mrs.  Nash  then  left  the  deceased, 

taking  with  her  the  two  papers  (A)  and  (B),  and  when  in 

another  room,  wrote  at  the  top  of  (A)  the  words :  "  It  is 

my  wish  to  give  £10  to  the  Bishop  and  Mrs.  Sumner/' 

though  not  authorized  to  do  so,  "  being  in  some  doubt  what 

were  her  aunt's  wishes  in  regard  to  a  proposed  bequest  to 

the  Bishop  of  Winchester  and  Mrs.  Sumner/'  who  was  a 

niece  of  the  deceased.    The  property  was  under  d£450. 

Haggard,  Dr.,  moved  for  administration  of  both  papers  Motion. 
(with  the  exception  of  the  words  added  by  Mrs.  Nash  after 
the  execution,  and  of  all  the  words  appearing  below  the 
signatures  of  the  deceased),  as  together  containing  the  will 
of  the  deceased,  to  the  sister,  one  of  the  residuary  legatees. 

Sir  H.  j£NNER  Fust. — I  have  a  good  deal  of  difficulty  Deckic 
in  saying  what  was  written  before  the  signature  in  paper 
(A),  and  with  respect  to  the  other  paper  (B),  it  is  most  diffi- 
cult for  the  Court  to  know  what  to  do  with  it.  This  paper 
purports  to  dispose  of  various  small  articles,  one  side  being 
written  by  the  deceased  and  the  other  by  Mrs.  Nash,  and 
the  signature  of  the  deceased  is  about  three  parts  down  the 
second  side,  upon  one  of  the  articles.  I  cannot  go  below 
the  signature.  The  deceased  might  just  as  well  have  signed 
at  the  bottom  as  where  she  did.  She  must  have  been  nearly 
blind.  [The  Registrar, — Are  the  words  •*  This  was  the 
wish  of  my  dear  aunt "  to  stand  ?]  Yes ;  they  were  written 
before  the  execution  of  the  will. 

Administration  decreed  as  prayed.  Motion 

granted. 
Moortt  Proctor. 


In  the  Goods  of  Parton  Hains,  dec. — Motion^  ex-     A  codicil,  ex- 
par/e. -The  deceased  died  26th  October,  1847,  possessed  of  J^^JJ^ Jj^^^} 
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Dxc.  1& 
Hahu,  dee. 

one  part  was 
destroyed  and 
the  other  part 
retained  by  the 
testator  until 
his  death,  the 
destruction  of 
such  part  being 
contemporane- 
ous with  the 
ezecutionofan- 
other  substi- 
tuted codicil, — 
excluded  firom 
probate. 


Motion. 


personal  estate  under  the  valoe  of  £5^000.  He  left  a  will, 
dated  2l8t  May,  1836,  which  was  prepared  by  the  de- 
ceased's London  solicitors,  and  executed  in  London.  Id 
18S9,  a  codicil  was  prepared  by  his  solicitor  at  Devonpoit 
(where  the  deceased  then  resided),  and  executed  there  so 
the  17th  May,  in  duplicate,  one  part  being  kept  by  the  soil* 
citor,  at  the  deceased's  desire,  and  the  other  was  taken  awij 
by  the  deceased,  on  his  learing  Devonport  for  Londoa 
shortly  after  its  execution.  In  NoTcmber,  1845^  being  agiin 
at  Devonport,  the  deceased  gave  instructions  to  the  sane 
solicitor  to  make  certain  idterations  in  the  bequests  ooa- 
tained  in  the  paper  of  1839,  vis.,  to  revoke  a  \egmey  of  fad 
to  S.  O.,  and  to  substitute  another  person  aa  trustee  of  f 
legacy  to  S.  E.  G.,  in  the  room  of  G.  G^  her  father,  vb 
was  dead,  and  to  omit  a  legacy  given  to  G.  O.  The  solici- 
tor carried  out  these  instructions  by  preparing  the  codicil  of 
1845,  as  a  substitute  for  that  of  1839 ;  and  after  the  execs- 
tion  of  the  former,  the  deceased  burnt  the  duplicate  part  sf 
the  paper  of  1839,  in  the  possession  of  the  solicitor,  but  the 
other  part  was  founds  after  his  death,  in  his  possessioo, 
inclosed  with  the  will  in  the  envelope  origbially  beloogiog 
to  the  said  paper,  and  in  which  (from  the  note  indornd 
upon  it)  the  deceased  seems  to  have  placed  his  will  on  his 
leaving  Devonport  shortly  after  the  execution  of  the  paper  of 
1839.  The  codicil  of  1845  was  in  the  possession  of  the  a^ 
citor  at  the  time  of  the  deceased's  death,  inclosed  in  an  enfe- 
lope. 

DeanCf  Dr.,  moved  for  probate  of  the  will^  with  tbe 
codicil  of  1845  alone. 


Dkcrse. 


Motion 
granted. 


Sir  H.  Jbnnbr  Fcst. — ^The  deceased  never  could  bsfe 
intended  that  the  codicil  of  1839  should  have  effect  after  tht 
execution  of  that  of  1845  (one  of  the  legatees  bein^  desd), 
and  the  primd  facie  presumption  is  that,  by  the  destracdoo 
of  one  part  of  the  codicil  of  1839,  he  intended  to  do  awaj 
with  the  effect  of  that  codicil.  1  have  no  hesitation  in  de- 
creeing probate  of  the  will  of  1836  and  the  codicil  of  1845. 

Moore,  Proctor. 
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Cloostoun  and  Cloostoun  v.  Waloott  akd  Othbrs.      Dsc.  is. 

— Cause. — ^This  was  a  suit  respecting  two  codicils  to  the  will       A^teTut 

of  Mr.  Edmund  Walcott,  who  died  28th  February,  1847,  a  having     made 

bachelor^  without  parent,  leaving  two  brothers,  two  sisters,  ^'*  ^»1'  *"  |^' 

and  nephews  and   nieces,  the   children   of  two  deceased  added  two  co- 

aisters.     He  left  a  real  esUte,  Talue  £22,000,  and  personal  dicUs  thereto, 

property  amounting  to  £17,000.     He  made  a  will  in  1840.  pressed  his  dis- 

On  the  12th  May,  1842,  he  made  a  codicil  to  this  will  (its  approbation  of 

•^    .       ,         .  .        ,  ,  \     the  will,  which 

purport  being  to  give  legacies  to  two  nieces),  and  on  the  he  threw  into 

7th  October,  1842,  he  executed  another  codicil,  whereby  he  ^«  ^^»  ^^ "' 

bequeathed  a  small  annuity  to  a  servant.      On  thd  ISth  expressing    at 

April,  1846,  the  deceased,  in  conversation  with  his  brother,  f*>«  time  of  do- 

Captain  Walcott,  on  the  subject  of  his  will,  expressed  his  e"y that*theact 

disapprobation  of  the  will  as  it  stood,  stating  that  he  should  should  not  af- 

have  a  new  will  made;  and  desired  his  brother  to  fetch  his  dh,and  sabse- 

will,  which,  after  some  further  conversation,  he  threw  into  quently  a  belief 

the  fire,  and  it  was  entirely  consumed.     At  the  moment  he  ^ji*'  ^^^  *^  *2 

did  this,  he  expressed  anxiety  about  the  codicils,  observing,  rative    instni- 

**  It  will  not  affect  the  codicils,  will  it  ?"     Captain  Walcott  Xrthi^de' 

replied,  he  thought  not.     In  May,  1846,  the  deceased  de«  structionofthe 

clared  he  had  left  legacies  to  his  nieces,  and  in  December,  ^**^ ,  ^iJ    °*^' 
^  revoke  the  co- 

1646,  he  again  declared  that,   though  he  had  destroyed  his  dicils. 

will,  and  meant  to  make  a  new  one,  if  he  failed  to  do  so,  he 

had  made  a  provision  for  them,  and  that  the  paper  would  be 

found  locked  up  in  a  box.     After  the  deceased's  death,  the 

oodidls  in  question  were  found  in  a  box  in  which  he  kept 

papers  of  moment  and  concern,  and  they  were  the  only 

testamentary  papers  left  by  the  deceased. 

A  Motion  was  made  for  probate  of  the  two  codicils,  on  April  30. 
behalf  of  Captain  Walcott  (executor  according  to  the  tenour), 
who  was  desirous  (against  his  own  interest)  to  carry  his  bro- 
ther's wishes  into  effect  for  the  benefit  of  his  nieces. 

Harding,  Dr.,  in  support  of  the  Motion.—- The  questions  Monow. 
are^  first,  whether,  under  the  Wills  Act,  the  destruction  of 
the  will  is  a  destruction  of  the  codicils  at  all ;  secondly, 
whether  it  is  a  destruction  of  them  under  the  circumstances 
of  this  case.  The  words  of  the  Act  (sec.  20)  are  distinct  and 
positive :  **  No  will  or  codicil,  or  any  part  thereof,  shall  be 
revoked  otherwise  than  as  aforesaid,  &c,  or  by  the  burning. 
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Dkc.  13.      tearing,  or  otherwise  destroying  the  same,  by  the  testator, 
>^-T  &c.,  with  the  intention  of  revoking  the  same."     The  policy 

Wakoti.  of  the  Act  is  to  make  the  execution  of  wills  more  difficult, 
and  their  revocation  more  difficult  also.  The  impresnon  of 
the  deceased  was,  that  he  had  provided  for  his  nieces,  and 
the  remark  he  made  on  destroying  the  will  clearly  shews 
that  he  never  thought  of  revoking  the  codicils.  Although 
primd  facie  the  destruction  of  a  will  may  be  the  dettmctioB 
of  a  codicil  thereto,  yet  if  the  codicil  be  upon  a  sepante 
paper,  and  if  there  be  circumstances  to  shew  that  it  was  not 
the  intention  of  the  deceased  to  revoke  it,  the  presumptioo 
is  rebutted.  Medlycatt  v.  Asshetan*  Tagari  v.  Hooper.^ 
Re  HalliwelLX  Here  the  circumstances  are  very  strong, 
and  probate  is  sought  by  the  party  applying  for  it  against 
his  own  interest. 

Per  Curiam. — The  difficulty  in  this  case  is,  that  some  of 
^the  next  of  kin  are  minors  and  others  are  abroad*  Althoogli 
it  is  true  that  it  does  not  absolutely  and  necessarily  foUov 
that  the  destruction  of  a  will  is,  under  all  circumstances,  to 
be  considered  a  destruction  of  a  codicil  to  that  will,  with 
the  exception  of  the  case  of  HdliwdU  I  do  not  think  that 
the  Court  has,  at  least  since  the  Wills  Act,  on  a  mere  es- 
parte  Motion,  in  the  absence  of  the  parties  interested, 
granted  probate  of  a  codicil  to  a  will  which  had  been  de- 
stroyed. The  circumstances  in  this  case  are  certainly  very 
strong,  so  far  as  appears  from  the  affidavit ;  for  at  the  mo- 
ment the  deceased  destroyed  the  will,  he  expressed  greit 
anxiety  that  it  should  not  affect  the  codicils,  evidently 
shewing  that  it  was  not  his  intention  to  destroy  them,  but 
that  they  should  be  preserved  and  have  operation,  and  then 
is  no  reason  to  suppose  that  he  ever  departed  from  that 
intention  ;  on  the  contrary,  it  appears  that  he  adhered  to  it, 
notwithstanding  he  may  have  meant  to  make  a  new  wilL 
But  the  Court  is  in  this  difficulty,  that  there  are  partia 
absent  and  parties  who  are  minors,  and  the  rule  of  law  cer- 
tainly is  that,  primd  facie,  the  destruction  of  a  will  is  a 
destruction  of  any  codicils  to  that  will.    Here,  as  I  said,  the 

*  1  Add,  229.  1 1  Curt  289.  :  4  Notes  of  Ca.  400. 


18*7.]  PREROGATIVE  COURT.  625 

circurastances  are  very  strong  to  shew  that  there  was  no      Die.  13. 
intention  on  the  part  of  the  deceased  to  destroy  the  codicils^    Cloastoun  v 
and  if  all  the  parties  were  before  the  Court,  the  Court  might       Wakott 
admit  the  papers  to  probate.    But,  under  the  circumstances, 
the  Court  must  require  them  to  be  propounded,  and  if  the  ^ 

parties  are  duly.cited,  the  Court  will  be  in  a  condition  to 
have  the  case  argued,  either  on  behalf  of  both  parties,  or  tit 
pcgnanif  and  if  it  should  be  of  opinion  either  to  admit  or 
reject  the  codicils,  the  parties  will  have  an  opportunity  of 
bringing  the  question  before  the  Appellate  Court.  I  am 
sorry  to  be  obliged  to  do  so,  but  I  must  reject  the  Motion 
for  probate  of  the  codicils,  and  direct  that  they  be  pro- 
pounded. 

The  papers  were  accordingly  propounded  by  the  two 
nieces  against  the  next  of  kin,  who  did  not  appear. 

Harding^  Dr.,  as  before,  supported  the  papers.  Dec.  13. 

Sir  H.  Jenner  Fust. — I  have  no  difficulty  in  this  case,  Judgmsxt. 
which  is  a  question  whether  the  destruction  of  a  will  is, 
under  the  circumstances,  to  be  considered  a  destruction  of 
two  codicils  to  that  will ;  or  whether  the  codicils  are  enti- 
tled to  probate  notwithstanding  the  will  to  which  they  were 
originally  codicils  was  destroyed  by  the  deceased  animQ 
revocandu 

Nothing  can  be  clearer  than  that,  when  the  deceased 
destroyed  the  will,  he  expected  that  the  destruction  would 
have  no  effect  upon  the  codicils*  <'  It  will  not  affect  the 
codicils,"  he  observed  :  so  that  his  intention  was  not  to  de- 
stroy the  codicils,  but  that  they  should  operate,  should  he 
make  no  other  will.  If  there  are  cases  in  which  the  Court 
has  held  that  the  destruction  of  a  will  is  not  necessarily  a 
destruction  of  the  codicils  to  that  will  (though  primdjacie  it 
is  so),  surely  this  case  comes  within  the  principle,  for  the 
deceased,  at  the  time  he  destroyed  the  will,  expected  that  the 
codicils  would  not  be  affected.  Under  the  old  law,  the 
effect  of  destroying  a  will  was,  by  presumption,  to  defeat  the 
operation  of  the  codicils  to  that  will ;  but  by  the  present  law 
there  roust  be  an  intention  to  destroy.     Here,  however,  the 

vol;  v.  4  L  . 
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Dec.  13.      deceased  did  not  mean  to  destroy  the  codicils,  which  remain 
ClnoKtoun  V     ®"^'''^»  ^"^>  ®°  ^^®  contrary,  he  expected  at  the  time,  «nd 
WalcoU.       declared  afterwards,  that  the  parties  interested  in  the  codi- 
cils  would  have  the  bene6t  of  the  legacies  he  had  giren 
them.     I  am  of  opinion  that  the  Court  is  bound  to  pro- 
Codicils  pro  nounce  for  the  validity  of  the  two  codicils^  and  I  decree  pro- 
nounced  for.      ^,^^3  ^f  ^y^^^  ^^  ^|^g  brother,  who  is  executor  according  to 
the  tenour  in  the  first  codicil. 

IbboUoHt  Proctor  for  the  parties  propounding  the  codicils. 


<{ron0i0torp  Court  of  UotiHon. 

Bye-Day,  DECEMBER  15. 

Divorce  by  Deane  v.  Deane. — Cause. — This  was  a  suit  for  a  sepi- 
terybythehus-  ration  by  reason  of  adultery  by  Mr.  Henry  William  Deane 
band     against  against  Louisa  Anne  Keppel  Deane,  his  wife.      The  Libd 

ficiencyof proof  P^^*^^^  *^®  ""^"""^S^  ^^  ^^^  parties  on  the   17th  January, 
—confession—  1840,  at  Calcutta  (Mr.  Deane  being  at  such  time  in  the 
^'  civil  service  of  the  East- India  Company),  the   birth  of  two 

children^  and  cohabitation  at  the  Cape  of  Good  Hope,  Cal- 
cutta, and  finally  at  Mozuifernuggur  (at  which  place  Mr. 
Deane  held  an  appointment),  until  the  13th  April,  1843, 
when  Mrs.  Deane  went,  accompanied  by  her  children,  to 
Mussoorie,  in  the  hills,  being  so  advised  by  their  medical 
attendant  on  account  of  the  serious  illness  of  their  youngest 
child,  since  deceased  ;  that  Mr.  Deane,  being  prevented  by 
his  official  duties  from  accompanying  his  wife,  made 
arrangements  for  her  residence  at  Mussoorie  in  the  family 
of  Lieutenant  B.,  who,  with  his  wife,  was  about  to  pro- 
ceed thither,  both  being  friends  of  Mr.  and  Mrs.  Deane; 
that,  soon  afler  the  arrival  of  Mrs.  Deane  at  Mussoorie,  she 
commenced  a  criminal  intercourse  with  Lieutenant  T.,  and, 
her  youngest  child  having  died  on  the  22nd  June,  1843,  on 
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the  29th,  she  quitted  the  residence  of  Mr.  and  Mrs.  B.,  Dkc.  15. 
leaving  her  other  child ;  openly  took  up  her  abode  with  ^  ~^li)eane 
Lieutenant  T.,  and  for  about  a  fortnight  afterwards  lived 
and  cohabited  with  him  in  his  dwelling-house  there ;  that, 
as  soon  as  she  had  gone  to  reside  with  Lieutenant  T.,  in  the 
afternoon  of  the  29th  June,  1843,  Mrs.  Deane  wrote  the 
following  letter  to  Mrs.  B. — 

Dearest  Mary,  I  feel  all  your  kindness,  and  am  most  truly 
grateful  to  you  for  it,  but  to  come  back  is  impossible.  I  could  not 
and  will  not  do  it.  My  little  Harry  I  know  you  will  take  charge 
of  and  be  kind  to  till  I  can  bear  from  bis  father  what  he  wishes  to 
be  done  with  him.  Do  not  distress  yourself  on  my  account.  I 
could  never  be  happy  if  I  returned.  Forgive  me  for  all  the  pain 
I  am  causing  you,  and  believe  me  most  gratefully  yours,  Louisa. 

The  Libel  further  pleaded  that  about  a  fortnight  after 
Mrs.  Deane  had  gone  to  live  with  Lieut.  T.,  she  was  per- 
suaded by  her  friends  to  leave  him,  and  reside  in  the  family 
of  Mr.  and  Mrs.  C.  at  Futtyghur,  Mrs.  C.  being  a  connection 
by  marriage  of  Mrs.  Deane,  and  she  continued  to  reside  with 
them  from  July,  1843,  until  January,  1844,  when  she  went 
to  reside  with  her  eldest  brother,  an  officer  in  the  service  of 
the  East-India  Company  at  Mominabad  (in  the  territories  of 
the  Nizam),  until  the  14th  May,  1844,  when  she  quitted  his 
house  and  went  to  reside  with  O.,  an  officer  in  the  military 
service  of  the  Company  at  Mominabad;  that  before  Mrs. 
Deane  left  Mussoorie  and  went  to  reside  with  Mr.  and 
Mrs.  C,  she  wrote  and  sent  the  following  letter  to  Mr. 
Deane,  her  husband  : — 

I  have  vainly  watched  all  day,  Henry,  for  a  line  from  you  in 
answer  to  my  note.  Did  you  but  know  the  anguish  that  I  have 
suffered  for  the  last  week,  you  would  indeed  pity  me.  I  think  of 
all  your  love,  your  invariable  kindness  to  me,  and  the  base,  the 
horrible  return  that  I  have  made  to  you,  till  I  am  almbst  mad. 
Henry,  dear  Henry  (for,  notwithstanding  all  my  ingratitude,  I  do 
still  most  dearly  love  you),  can  you,  will  you,  forgive  me  ?  I 
would  do  any  thing  for  that,  for  one  kind  word  from  you.  I 
requested  Mr.  D.  to  write  to  you  for  me,  but  I  cannot  wait  so 
long,  knowing  how  you  must  bate  and  reproach  me.  Let  me 
come  to  your  house  again,  if  only  as  a  servant,  to  take  care  of  your 
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Dxc.  15*  child.  I  have  just  heard  from  the  C.'e ;  they  offer  me  a  hoiBe. 
^  — "Z  Tell  me  what  to  do>  and  do  not  utterly  cast  me  from  you,  Heoiy; 
'  you  could  not  do  so  did  you  know  my  deep,  deep  remorse  and 
repentance.  Our  poor  child,  think  of  him.  If  you  look  vidi 
scorn  and  contempt  upon  me,  for  his  sake,  listen  to  me.  Think  hov 
happy  we  once  were.  I  have  endeavoured  to  do  my  duty  as  a  wife 
and  a  mother,  and,  Henry,  if  you  will  let  me,  I  will  be  a  slave  to 
you  both.  I  will  never  leave  you;  I  will  shut  myself  up  md 
try  to  do  my  duty  as  one  who,  though  not  worthy  of  your  Ion, 
still  loves  you.  Have  I  appealed  to  you  in  vain  ?  God  forbid! 
Write  to  me;  on  my  knees  I  would  beseech  you  to  write,  and  tdl 
me  you  forgive  me;  that  you  do  not  quite  cast  me  frvMu  youiiar 
ever,  but  that  you  will  still  have  mercy  on  me,  and  pity  me. 

Louiea. 

13th  Julj. 

It  further  pleads  that  Mrs.  Deane  carried  on  an  adulterooi 
intercourse  with  Mr.  0.,  at  Mbrainabad,  and  some  time  in 
the  year  1844,  she  proceeded  to  Bombay^  and  from  theoce 
overland  to  England,  under  the  assumed  name  of  Williamsi 
and  arrived  there  on  the  7th  October,  1844;  that,  during 
her  passage  by  sea  from  Bombay  to  Suez,  she  carried  on  an 
adulterous  intercourse  with  M.,  an  officer  in  the  military 
service  of  the  East-India  Company,  also  a  passenger,  in  com- 
pany with  whom  she  travelled  from  Cairo  to  Alexandria. 

No  evidence  was  given  as  to  the  alleged  adultery  with 
Mr.  O.  and  Mr.  M.     No  plea  was  given  in  on  the  part  of 
the  wife,  nor  were  the  witnesses  examined  upon  the  Libel 
interrogated  on  her  behalf. 
AftGUMiHT.  Sir  J.  Dodson,  Q.  A.,  for  the  husband. — I  admit  that 

there  is  no  proof  of  adultery  at  Mominabad,  or  on  the 
passage  home ;  but  there  is  sufficient  proof  of  adultery  with 
Lieut.  T.  at  Mussoorie.  The  evidence  of  Mrs.  B.^  who  is  a 
cousin  of  Mrs.  Deane,  is  to  this  effect.  Mrs.  Deane  left  their 
house  at  Mussoorie  about  the  end  of  July,  1843,  and  went 
to  reside  at  the  house  of  and  with  Lieut.  T.,  an  officer  in  the 
same  regiment  to  which  the  witness's  husband  belonged, 
and  who,  like  the  other  officers  at  Mussoorie,  was  in  the 
habit  of  visiting  at  their  house.  Mrs.  Deane's  quitting  their 
house,  she  says,  took  them  quite  by  surprise ;  she  went  out 
for  an  airing  and  never  came  back.     "  The  first  I  knew 
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about  where  she  was  gone  to  was  from  Mr.  T.  himself,  who  Dec.  15. 
came  the  same  afternoon  and  communicated  to  me  the  fact  ^  ""^ 
of  her  having  betaken  herself  to  his  house  with  the  intention 
of  remaining  :  he  seemed,  I  must  say,  quite  as  much  sur- 
prised at  the  step  so  taken  by  Mrs.  Deane  as  we  were." 
So  here  is  this  lady  taking  up  her  residence  with  a  lieute- 
nant of  dragoons,  at  his  hut ;  and  Mrs.  B.  goes  on  to  say, 
"  I  used  to  see  Mr.  T.  passing  backwards  and  forwards  to 
and  from  his  house  during  the  next  fortnight  following 
Mrs.  Deane's  so  leaving  our  house ;  so  that,  assuming  the  fact 
that  she  was  also  living  there  then,  of  which,  I  believe,  there 
was  no  doubt  (for  her  servant,  I  know,  had  to  take  her 
things  there,  left  at  our  house),  I  could  not  but  believe  that 
she  and  Mr.  T.  were  carrying  on  improper  connection." 
Then  there  is  a  letter  from  Mrs.  Deane,  which  Mrs.  B.  re- 
ceived on  the  same  afternoon  the  had  left  their  house,  in 
answer  to  one  addressed  to  her  by  the  witness,  urging  her 
to  return,  which  shews  that  she  did  not  leave  Mrs.  B.'s 
bouse  owing  to  any  quarrel.  Lieut.  B.  speaks  to  the  same 
facts,  but  he  does  not  draw  the  same  conclusion.  There  is, 
however,  theevidenceof  Mr.  M.,  who  says,  in  consequence 
of  a  communication  made  to  him,  as  the  friend  of  Mr. 
Deane,  by  Lieut.  B.,  and  in  that  character,  he  called  at  Mr. 
T.'s  house  (which,  he  says,  was  little  better  than  a  hut),  and 
had  an  interview  there  with  Mrs.  Deane,  and  he  called  and 
bad  a  second  interview  with  her  there  about  a  fortnight 
after.  ^*  At  these  times,"  he  says,  "  I  did  not  actually  see 
her  in  company  with  Mr.  T.  in  the  house,  though  on  the 
first  occasion  I  met  and  spoke  with  him  just  outside ;  but 
Mrs.  Deane  was  avowedly  living  and  cohabiting  there  with 
him  ;  she  made  no  concealment  of  it  to  me ;  indeed,  at  our 
first  interview  at  the  house,  she  expressed  to  me  her  deter- 
mination to  continue  to  do  so."  Then  there  is  the  letter  of 
Mrs.  Deane  to  her  husband,  which,  coupled  with  the  evi- 
dence of  Mr.  M.,  leaves  no  doubt  whatever  of  her  adultery. 
Harding,  Dr.,  on  the  same  side,  cited  Grant  v.  Grant,* 
Burnahy,  Dr.,  for  the  wife. — ^There  is  not  sufficient  evi- 

*  2  Curt,  16.    7  Mo.  Law  Mag.  120. 
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Dkc.  15.  dence  either  of  the  alleged  adultery,  or  of  the  identitjof 
DeamvJMatifi  ^^®  pa^ty.  The  only  witnesses  to  the  transaction  at  Mm- 
soorie  (of  the  other  charges  there  is  no  attempt  at  proof)  ire 
Lieut,  and  Mrs.  B.  and  Mr.  M.,  and  neith^*  speaks  to  anj 
fact  of  adultery,  or  any  undue  familiarity.  On  the  contrarj, 
Mr.  and  Mrs.  B.  depose  that  they  never  witnessed  any  undue 
familiarity  between  Mrs.  Deane  and  Lieut.  T.,  or  any  thing 
calculated  to  create  a  suspicion  that  there  was  any  crimi- 
nality between  them.  lYhatever  presumption  may  ari« 
from  Mrs.  Deane's  quitting  the  house^f  Lieut.  B.,  whether 
from  caprice  or  any  other  motive,  and  going  to  that  of 
Lieut.  T.  (who  was  an  intimate  friend  of  Lieut.  B.,  and  in 
the  habit  of  visiting  at  his  house),  is  rebutted  by  the  evi- 
dence of  Lieut.  B.,  who  says,  '<  I  did  not  at  any  time  witness 
any  indecent  or  undue  familiarity  pass  between  them  ;"  and 
further,  "I  saw  her  at  the  house  of  Mr.  T.  while  she  wasthere, 
after  leaving  us.  How  long  she  remained  there  I  do  not 
now  recollect.  It  was  not  so  long,  1  believe,  as  a  fortnight; 
it  was  not  more  than  five  or  six  days,  I  believe*  speaking  to 
the  best  of  my  recollection.  That  she  did  openly  take  op 
her  abode  in  Mr.  T.'s  house  during  the  period  referred  te 
(whatever  it  was)  1  know,  for,  as  just  stated,  I  saw  her 
there ;  and  that  she  did  so  with  the  intention  of  placing 
herself  under  the  protection  of  Mr.  T.  I  cannot,  of  course, 
entertain  a  doubt,  though  she  did  not  communicate  with  me 
on  the  subject,  her  quitting  our  house  having  been  quite 
unexpected  to  us ;  but  further  than  that  I  cannot  depose. 
I  do  I'lOt  know  that  Mrs.  Deane  lived  and  cohabited  with 
Mr.  T.  while  at  his  house,  or  that  he  actually  resided  there 
with  her  during  any  part  of  the  time  that  she  was  there.  I 
did  not  see  him  at  the  house  while  she  was  there,  nor  do  I 
know  that  he  was  at  the  house  to  stop  during  any  part  of 
the  time.  I  know  that,  on  learning  that  Mrs.  Deane  had 
betaken  herself  to  his  house,  he  was  very  anxious  for  her 
withdrawing  herself,  and  though  I  believe  him  to  have  had 
interviews  with  her  whilst  she  was  there,  I  do  not  know 
that  it  was  with  any  other  object  than  to  induce  her  to  leave, 
and  to  get  rid  of  the  scandal  of  her  being  there.  I  do  not 
positively  know  the  fact,  but  my  belief  certainly  is,  that  he 
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was  absent  from  his  house  at  the  time  she  so  betook  herself  Dir.  15. 
there,  and  that  he  did  not  stop  in  the  house  to  remain  re-  jy  "^neane 
siding  there  (to  sleep^  or  even  take  a  meal  there,  I  mean), 
but  tli^t  he  resolutely  and  purposely  abstained  from  so  doing 
so  long  as  she  remained."  Mr.  T.,  therefore,  repudiated 
the  advances  of  this  lady,  if  she  made  any.  The  evidence 
of  her  identity  is  insufficient.  No  witness  has  been  exa- 
mined, who  knew  her  in  the  character  of  the  wife  of  Mr. 
Deane,  to  prove  her  identity.  The  letters  might  be  written 
by  an  artful  person  by  way  of  collusion ;  and  there  has  been 
no  verdict.  « 

R.  Phillimore,  Dr.,  on  the  same  side,  cited  WiUiams  v, 
WiUiams* 

Dr.  Lushinoton. — This  is  a  suit  by  Mr.  Deane,  a  gen-  Judgmknt. 
tleman  residing  in  India,  in  the  service  of  the  East-India 
Company,  against  his  wife,  who  is  charged  with  the  com- 
mission of  adultery.  The  parties  were  married  on  the  I7th 
January,  1840,  and  cohabited  in  various  parts  of  Hindustan. 
Two  children  were  the  issue  of  the  marriage,  one  of  whom 
being  in  extremely  ill- health,  it  was  arranged  that  Mrs. 
Deane  should,  with  the  children, .  take  up  her  residence 
with  Mr.  and  Mrs.  B.  (Mrs.  B.  being  a  relative  of  Mrs. 
Deane),  at  Mussoorie,  in  the  hills,  Mr.  Deane  being 
obliged  by  his  official  duties  to  remain  at  Mozuffemuggur. 
Accordingly,  Mrs.  Deane  proceeded  to  the  hills  with  her 
children,  and  occupied  the  same  house  as  Mr.  and  Mrs.  B. ; 
and  some  time  after  her  arrival,  one  of  the  children  died. 
According  to  Mrs.  B.,  about  a  week  afler  the  death  of  the 
child,  Mrs.  Deane  quitted  their  house,  and  went  to  the 
house  of  Mr.  T.,  in  the  immediate  vicinity.  This  gentle- 
man was  a  comet  in  the  same  regiment  in  which  Mr.  B. 
was  a  lieutenant ;  he  was  on  very  intimate  terms  with  Mr. 
B.,  and  frequently  visited  at  his  house ;  but,  according  to 
the  evidence  of  both  Mr.  and  Mrs.  B.,  there  was  no  indica- 
tion whatever  of  any  undue  familiarity  between  the  parties 
at  their  house,  nor  any  circumstance  which  could  lead  to 

*  1  Hagg.  C.  R.  299. 
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*  Del*.  15.  any  dispute  between  them  and  Mrs.  Deane»  or  give  them 
Dean^Demtil  ^*'®"  ^  expect  that  Mrs.  Deane  would  quit  their  home 
and  take  up  her  residence  at  the  house  of  Mr.  T.  But  how- 
ever that  may  be^  I  must  look  at  the  facta  which  appear  ia 
evidence  before  me,  and  afterwards  consider  what  is  die 
effect  of  those  facts^  and  what  is  the  true  conclusion  to  be 
deduced  from  them ;  I  must  not  be  governed  in  my  jud^ 
ment  by  the  mere  opinions  of  witnesses. 

What  are  the  facts  ?  Why,  that  this  lady*  being  a  ma* 
ried  woman,  quitted  the  house  of  Mr.  and  Mrs.  B.,  with 
whom  and  under  whose  protection  she  resided,  to  go  to  die 
house  of  a  comet  of  a  light  dragoon  regiment,  and  there 
continued  for  the  space  of  a  fortnight.  Now  it  is  argued  by 
the  learned  Counsel  on  behalf  of  some  one  or  other  (they 
do  not  identify  any  particular  party),  that  Mr.  T.  repn- 
diated  her  advances,  and  that  whatever  was  the  purpose  fat 
which  she  went  to  him,  there  is  no  direct  evidence  to  ibev 
that  they  resided  together  in  the  house.  Let  us  see  hov 
this  fact  stands  in  the  evidence. 
The  evidence.  In  the  first  place,  the  evidence  of  Mr.  B.  does  not  & 
prove  the  fact  that  Comet  T.  did  constantly  reside  in  the 
house.  It  is  impossible  he  could  disprove  it,  unless  he 
constantly  resided  in  the  house  himself,  or  was  constandj 
in  the  company  of  Mr.  T.  Mrs.  B.  deposes  to  seeing  Mr. 
T.  "  passing  backwards  and  forwards  to  and  from  his  hooie 
during  the  fortnight  following  Mrs.  Deane's  leaving  her 
house."  The  fact,  however,  is,  that  she  continued  for  the 
space  of  a  fortnight  together^  more  or  less,  resident  in  the 
house  of  Mr.  T. 

The  evidence  of  Mr.  M.  is,  that  he  visited  this  lady  on 
two  occasions  at  that  house,  and  that  he  visited  her  there  u 
the  friend  of  Mr.  Deane,  her  husband,  for  a  purpose  best 
disclosed  by  resorting  to  his  own  testimony.  Mr.  M.  wss 
an  intimate  friend  of  Mr.  Deane,  and  was  then  resident  at 
Mussoorie,  and  it  appears  that,  from  some  communication 
made  to  him  (the  precise  nature  of  which  is  not  developed 
to  the  Court),  he  was  led  to  visit  this  lady  whilst  she  wif 
residing  in  the  house  of  Mr.  T. ;  and  these  are  the  words  of 
Mr.  M. :  <<  I  had  not  had  the  opportunity  of  witnessing  the 
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intercourse  between  Mrs.  Deane  and  Mr.  T.  while  she  was  D«c.  15. 
residing  with  Mr.  and  Mrs.  B.  I  saw  her  twice  afterwards  j)  ^ 
at  the  house  of  Mr.  T. ;  it  was  little  better  than  a  hut.  The 
first  time  I  saw  her  there  was  about  the  end  of  June,  or 
beginning  of  July,  She  had,  I  believe,  left  the  house  of  Mr. 
and  Mrs.  B.  only  the  evening  before.  I  went  to  the  house 
of  Mr.  T.  on  that  occasion  in  consequence  of  the  communi- 
cation  then  made  to  me,  as  the  friend  of  Mr.  Deane,  by 
Mr.  B.,  and  in  that  character  I  called  at  Mr.  T.'s  house, 
and  had  an  interview  there  with  Mrs.  Deane.  I  called  and 
had  a  second  interview  with  her  there  one  day  about  a  fort- 
night afterwards.  At  these  times,  I  did  not  actually  see  her 
in  company  with  Mr.  T.  in  the  house,  though  on  the  first 
occasion  I  met  and  spoke  with  him  just  outside;  but  Mrs. 
Deane  was  avowedly  living  and  cohabiting  there  with  him. 
She  made  no  concealment  of  it  to  me;  indeed,  at  our  first 
interview  at  the  house,  she  expressed  to  me  her  determina* 
tion  to  continue  to  do  so."  The  true  import  of  this  evidence 
is,  that  she  acknowledged  that  she  was  living  and  cohabiting 
with  Mr.  T.,  and  declared  she  would  continue  so  to  do.  What 
other  construction  could  the  Court  put  upon  this  evidence, 
consistent  with  common  sense  and  with  the  res  gesta  and 
facts  in  the  cause,  than  that  this  lady  was  guilty  of  adul- 
tery with  Mr.  T.  ?  Here  is  a  young  woman,  leaving  the 
protection  of  her  relations,  and  resorting  to  a  cornet  of 
dragoons  living  by  himself !  Why,  if  the  Court  could  be 
induced  to  consider  that  this  was  not  proof  of  adultery,  it 
must  require  in  every  case  evidence  of  adultery  actually 
committed  at  some  particular  time  and  place,  and  there 
would  be  an  utter  impossibility  of  establishing  a  fact  so 
often  kept  by  the  parties  in  absolute  darkness. 

Then  what  follows  ?  This  lady  does  not  return  to  the 
house  of  Mr.  and  Mrs.  B. ;  after  quitting  Mr.  T.,  she  goes 
to  the  house  of  Mr.  and  Mrs.  C,  who,  according  to  the 
evidence,  were  persuaded  to  take  her  under  their  care,  that 
isy  to  take  her  under  their  protection  as  a  disgraced  woman. 

If  this  testimony  is  not  sufficient,  what  shall  we  say  to  the  The  letters. 
letters  ?     The  first  is  addressed  to  Mrs.  B.,  and  I  cannot 
conceive  that  any  other  meaning  can  be  affixed  to  it  than 

VOL.  V.  4  M 
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Dec.  1&.      that  contended  for  by  the  Counsel  for  Mr.  Deane.    '•  I  fed 
^^ — r         all  your  kindness,  and  am  most  truly  grateful  to  you  for  h; 
but  to  come  back  is  impossible.**     Why,  if  there  had  been 
no  act  of  adultery  ;  if  Mr.  T.  had  never  entered  the  home, 
and  had  repelled  the  advances  of  this  lady,  what  difficulty 
could  there  be  in  throwing  herself  upon  the  friendship  of 
Mrs.  B.,  and  saying,  "Although  I  may  be,  to  a  certab 
extent,  a  disgraced  woman,  I  am  not  a  guilty  one;  I  en 
appeal  to  Mr.  T.  himself?"    The  letter  continues:  '<Mj 
little  Harry,  I  know,  you  will  take  charge  of  and  be  kind  to, 
till  I  can  hear  from  his  father  what  he  wishes  to  be  done 
with  him."     What  is  this  but  saying  <'  I  have  so  condacted 
myself  that  I  am  not  fit  to  have  the  care  of  my  own  child  ?" 
It  goes  on  :  **  Do  not  distress  yourself  on  my  acoouDt;  I 
could  never  be  happy  if  I  returned."     Why  not  ?    Thif 
letter  I  do  not  hold  to  be  a  direct  admission  of  guilt ;  bat  it 
is,  to  a  certain  extent,  an  admission  of  facts  consistent  with 
guilt  and  not  with  innocence. 

The  other  letter  is  addressed  to  her  husband :  <*  I  think 
of  all  your  love,  your  invariable  kindness  to  me,  and  the 
base,  the  horrible  return  that  I  have  made  to  you,  till  I  im 
almost  mad."  What  is  the  "  base  and  horrible  return  "  she 
had  made  for  the  love  and  kindness  of  her  husband  ?  1 
think  nothing  but  the  violation  of  her  marriage- vow  could 
have  induced  this  lady  to  use  expressions  so  extremelj 
derogatory  to  herself.  If  it  had  not  been  guilt,  but  oolj 
imprudence,  she  would  have  used  different  expressions: 
**  Henry,  dear  Henry  (for  notwithstanding  all  my  ingrati- 
tude, I  do  still  most  dearly  love  you),  can  you,  will  you 
forgive  me  ?  I  would  do  any  thing  for  that,  for  one  kind 
word  from  you.  I  requested  Mr.  D.  to  write  to  you  for  me, 
but  I  cannot  wait  so  long,  knowing  how  you  must  hate  and 
reproach  me.  Let  me  come  to  your  house  again^  if  only  as 
a  servant  to  take  care  of  your  child."  Does  an  innocent 
wife  write  so  ?  '« Tell  me  what  to  do,  and  do  not  utterly 
cast  me  from  you,  Henry ;  you  could  not  do  so  did  you 
know  my  deep,  deep  remorse  and  repentance."  I  do  not 
know  how  to  understand  these  words  except  as  a  direct 
admission   of  guilt,  which  fully  corroborates  all  the  oral 
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testiraony  and  the  conclusions  of  Mr.  M.     He  was  on  the      Dec.  15, 
spot :  he  went  to  remonstrate  with  her,  and  to  induce  her  _         "Z 
to  leave  the  house  of  Mr.  T. ;  but  she  persisted  in  her  deter- 
mination to  live  and  cohabit  with  him. 

Now  the  Court  does  not  entertain  any  doubt  as  to  the 
sufficiency  of  the  proof  of  adultery  ;  and  ^  Jbrtiori,  for  if 
there  is  no  foundation  for  the  charge,  it  is  manifest  that  the 
party  proceeded  against  in  this  case  had  an  opportunity  of 
pleading  and  of  rebutting  the  presumption  and  the  circum- 
stances of  suspicion  against  her,  if  she  could  do  so  with  any 
possible  chance  of  success. 

With  respect  to  the  identity  of  the  party,  there  was  not  a  The  identity 
doubt  raised  until  that  question  was  argued  by  the  learned  ®  e  P*  X* 
Counsel,  who  have  contended  that  there  is  no  proof  of  the 
party  proceeded  against  being  the  real  party  who  committed 
the  adultery.  What  are  the  facts?  A  lady  is  served  with 
a  Citation  on  the  part  of  Mr.  Deane,  and  she  appears,  by  a 
Proctor,  in  the  character  of  Mrs.  Deane,  the  wife  of  Mr. 
Deane ;  and  the  Proctor,  appearing  on  behalf  of  the  lady  so 
cited,  retains  learned  Counsel  for  his  party,  who  argues  for 
the  lady  so  cited,  and  it  is  suggested  to  the  Court  that  their 
client  may  be  a  totally  different  person  from  Mrs.  Deane, 
who  may  not  have  the  slightest  means  of  knowing  that  there 
is  such  a  suit  against  her  at  all.  Whether  the  identity  of  the 
party  is  established  depends  upon  the  whole  circumstances 
of  the  case.  Now  what  are  the  circumstances  of  this  case  ? 
It  is  true  there  is  a  great  hiatus  in  the  evidence  as  to  where 
this  lady  resided  when  she  left  the  C.'s,  and  how  she  came 
here.  It  is  true  that  Mr.  Deane,  the  father  of  the  husband, 
did  not  know  her  when  she  came  to  him  in  this  country, 
not  having  seen  her  before,  and  he  had  no  means  (in  the 
strict  sense  of  the  word)  of  knowing  who  the  lady  was 
when  she  paid  him  a  visit.  But  if  it  was  not  Mrs.  Deane 
who  made  her  appearance  on  that  occasion,  who  in  the 
world  was  it  who  appeared  to  Mr.  Deane,  senior,  and  repre- 
sented herself  as  Mrs.  Deane,  and  not  only  appeared  to  him, 
but  endeavoured  to  pass  as  Mrs.  Deane,  and  was  served 
with  a  Citation  as  Mrs.  Deane,  and  has  appeared  in  that 
character  in  this  Court  ?     It  is  said  that  all  this  may  be  col- 
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May  26, 1847. 

Tbs  "  Tritonia."— Catf#f »  bjf  Act  on  Petition.— Thin  was  Mvi^pbj— De- 
Mk  action  by  the  master,  owners,  and  crew  of  the  yawl  ^^*^^^^ 
Bahert  and  Mary ^  against  the  schooner  TriUmia^  of  sixty-five  Act 
tons,  her  cargro  and  freight,  in  a  cause  of  salvage. 

The  Act  on  Petition  alleged  that,  on  the  19th  December,  1846, 
the  parties,  fishermen  and  mariners  living  at  Sherringfaam,  Norfolk, 
bdng  informed  that  a  ship's  crew  bad  abandoned  their  vessel, 
launched  their  yawl,  and,  nineteen  having  got  into  her,  rowed  her 
(the  innd  blowing  heavy  from  the  W.N.W.),  and  at  half-past  five 
A.M.  discovered  the  vessel  lying  upon  her  larboard  side  on  Blakeney 
Outer  Bank,  striking  heavily,  the  sea  breaking  completely  over  her 
fore  and  aft;  that  one  of  the  party,  at  considerable  risk,  succeeded 
in  getting  on  board,  when  he  found  the  vessel,  laden  with  railway 
iron,  had  been  abandoned ;  that,  others  of  the  party  having  got  on 
board,  they  took  measures  to  get  her  ofi^  the  sand,  but,  the  tide 
beginning  to  ebb,  she  stuck  fast,  and  two  of  their  number  went  on 
shore,  and  reported  the  vessel  to  Mr.  Brereton,  at  Blakeney  (the 
agent  to  whom  the  vessel  had  been  consigned) ;  that  those  on  board 
the  schooner  found  three  feet  of  water  in  the  hold,  and,  both  the 
pnmps  being  useless,  they  commenced  baling  the  water  ont  with 
buckets ;  that  a  man  sent  by  Mr.  Brereton  ordered  the  cargo  to  be 
discharged,  and  employed  some  of  the  townspeople  to  remove  the 
iron ;  that  the  parties,  having  baled  all  the  water  ont,  and  heaved 
upon  the  anchors,  when  the  water  ebbed,  found  she  would  not  start ; 
that  at  six  a.m.  they  succeeded  in  moving  the  schooner  a  few  yards, 
but  on  the  ebbing  of  the  tide  she  again  lay  fast;  that,  as  the  water 
flowed,  they  again  began  to  heave  at  the  chains,  and  just  before  high 
water  the  schooner  swung,  and  they  got  her  into  deeper  water,  and 
warped  her  towards  the.harbour,  but  at  ten  p.m.  she  took  the  ground 
again ;  that  at  five  o'clock  of  the  following  morning  she  floated,  when 
they  warped  her  to  the  harbour-buoys,  whence  she  was  towed  by 
a  steam-tug  inside  the  harbonr ;  and  they  expressly  alleged  that, 
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1&1.7.  bad  it  not  been  for  tb«c  ezertiqos  Cor  pi(Bye9tj-rti|r«^  lioimij4lVinMld 
May  26.  would  bave  gone  to  pieces,  ^nd  been  totally  lo9U  .,  jr*;  k.  j»  v 
Tritonitu  "^^  Answer  of  tba  Qwperq  a)leged  that  the  ^hooner  wktd  f^m 
Cardiff^  bound  for  Wells,  consigned  to  A|f  essrs.  Br|i;retoi»f  Qf>  jEQ^ke- 
ney  (about  six  miles  from.  Wells) ;  fbat  ou  the  l$th  jQjf.JDfN^^^jb^* 
wben  oS  tbe  harbour  of  Blakeney,  (he  got  qo  ahqr^  -^4  .^oj^ 
the  vessel  was  labouring  heayilj  on  the  saod,  apd  th^.  sea.braddpf 
over  her,  the  master  and  crew  (four  band^)  took  ^.j^air  boa^.aai 
proceeded  to  Waybourne ;  thal^  dozing  tbe  night,  the  y^nA  flofttd 
off  with  the  tide,  and  was  carried  towarda  the.  aiouth  oC  Bl^kipf 
harbour,  and  groonde^  on  Ihe  eaM  •iMr^.t))^  loOpwiog^  tuqi^ib 
(the  i9th)4  infiormatioa  bAviiHC,'VfMn.bro]9gh^.^rBM(infll.^ritb 
vessel  being  on  the  bar^  and  the{W^ul  blowioft  iresrii.%pn,t^9»,Vi» 
Captains  StarUng  and  De^  were  immediately  aent  donqpi  b]r,MetB«. 
Brereton,  the  consignees  of  the  cargo,  to  take  the  nepeuary  ipair 
sures  for  getting  her  off,  who  found  her  lying  perfectly  upright,;^ 
having  boarded  her,  found  the  Sherringham  iz|tn  09  bogrd^  ^ 
aa  they  were  incapable  of  getting  the  vessel  off,  Capt.  S^rliag  ^p 
work  twenty  other  fishermen,  from  Blakeney>  Jf^hn^  ajtt  thaj^^pp- 
raen  conunenced  taking  out  the  iron,  and  getting  onjt.the  wifktf^^ 
heave  the  schooner  off  when  the  tide  flowed ;  that,  at-  krPf-ipi^  i» 
P.M.,  a  steam-boat  went  down  to  the  eehoGtnei^  'and  aadaafoond 
to  pull  her  off  the  sand,  until  the  tide  began  Uh^K  ^rl^mii)^ 
schooner  still  remaining  fent,  the^team-boat  returna^  |Q;thfl)ia9l)ffi^ 
and  the  Bhdieney  men  went  on  shore;  that,.ab«|(itf|i^^j'|i^jq^ij^ 
the  tide  having  sufficiently  ebbed,  fifty-eight  men  prbcQe4e4;^.t)Me 
schooner,  and  set  to  work,  with  the  Sherringham  men^  in/uit|her 
lightening  her,  and  at  seven  a.m.  the  steam-boat  again  came  ^ 
tugged  at  her,  but  with  little  effect,  and  on  the  ebbing  of  die  tide 
t}he  returned ;  that  the  master  and  crew  of  the  schooner,  who  had 
arrived  at  Blakeneyon  the  19th,  had  been  aboard  all  the  120th;  that 
at  six  o'clock  a.m.  of  the  21st,  several  of  the  Blakeney  men  went  to 
board  the  schooner,  but  were  prevented  by  the  Sherringhaaa  meo, 
and  that  at  seven  a.m.  the  steam-boat  again  proceeded  t9}the 
schooner,  which  had  come  off  on  the  flowing  of  the.  tide,  aiul  tow^ 
her  into  the  harbour;  that, on  the  afternoon  of  the .22nd,  whilst^be 
schooner  was  lying  at  the  quay,  with  her  remaining  pargOr  under  the 
care  of  the  consignees,  and  her  master  being  then  in  posaeasioa^f 
her,  Mr.  Samuel  Palmer,  of  Great  Yarmouth,  Deputy  Receiver  of 
Droits,  accompanied  by  Mr.  W.  T.  Clarke,  a  Notary  Public,  arrived 
at  Blakeney,  and,  by  threats  of  certain  penalties  tmd^r  the  A^t  gti  10 
Vict.  c.  99)  compelled  the  master  to  make  an  aflrdaiitii^  l&ihlsitet- 
ing  abandoned  the  vessel  on  the  18th  December,  and  on  obtaining 
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Btfeh  affidavit,  forcibly  leized  and  took  the  schooner  with  her  cargo  1917. 
out  of  the  possession  of  the  master,  without  any  lawful  warrant  from  M  ay26. 
Btiy  magistrate,  as  having  been  derelict;  that  the  owners,  being  un-  Tritoikia. 
able  otherwise  to  recover  possession  of  the  vessel  and  cai^^o,  have 
been  compelled  to  pay  to  Mr.  Palmer  £76. 15s.  6d.,  to  procure  their 
Ipeldase;  that  the  principal  salvors  were  the  Blakeney  fishermen  and 
Hie  steam-boat;  that  the  Shernn£[ham  fishermen  had  neither  the 
taitffians  nor  power  6f  themselves  to  have  got  her  ofi^,  or  landed  her 
^f^o^  dnd  that  they  were  induced  solely  at  the  instance  of  Mr.  Clarke, 
#KBdti^'tviir  llpplyfng  for  any  compensation  to  the  owners,  then  and 
ttiVd^ii  tM^t;top^nxHt'hiA  to  scfnd  off  fot  an  Admiralty  War- 
^HAhtlMfttoinstitufetfalsmiit,  whi^h  her  did;  that  the  Bla(keney 
4iiL^ttl^'6Siy^hi^n  number, "have  received  £l50  for  their  ser- 
«VieM,^^aad  her  owners  have  agreed  to  receive  £50  for  the  services 
i^'iha ^team-boat;  and  it  concluded  with  a  prayer  that  the  tender 
'of  £100  might  be  proabuaoed  suflicient. 

^-  H^lleplf  of  thfe  parties  proceeding  denied,  inter  alia,  that  they 

'#efra  of  therhselvei  incapable  of  getdng  the  schooner  oflT,  on  the 

iMtJti^aryj'they^erii  fully  competent  to  have  performed  the  service  by 

'their"  bWii  ilhsSded^ertions ;  they  denied  that  they  were  induced 

Meifiit  thiiifastance  of  Mr.  Cl&klLe  to  t)erniit  him  then  and  there  to 

'Mttfl  tl9'f6r  iti  Adhurdty  Wk^rdnt,  of  that  the  pi'Oceedings  in  this 

^tkaib'iirtftei  cbmrn^need  od  their  behalf  without  aiiy  previotis  applica- 

tku'io  Ihi^'omiefrB ;  Mr.  Clartce'havhig  been  induced  to'act  ill  this 

dlofteriui  the  agent  of  the  tMUties  proceeding  solely  and  entirely  at  their 

Vi^tieM,and,pfevitm8to  the  anrest  of  the  vessel,  application  was  made, 

yMi  respect  to  the  salvage,  by  Mr.  Clarkfe,  to  the  master  and  part- 

-0#ner,  who  replied  that  he  had  nothing  to  do  with  it,  having  aban- 

^A^hdl  the  vessel  and  Tier  cargo ;  and  the  parties,  protesting  against 

^kiiybf  the  pi'oceediHigs  of  Mr.  Palmer  forming  part  of  the  present 

'km,  ptfsitivtiy  defied  that  beheld  out  any  threats  whatever  to  induce 

AiiiViba^t^to  miak^  ah  affidavit  as  to  the  abandonment  of  his  vessel. 

JA:(e*  affidavit  haviug  been  made  quite  voluntarily  by  the  master. 

"  'The  Rejofiidet,  tH/er  alia,  again  positively  denied  that  any  appli- 

:|Mtidn'H^a€6Ver  ^  th6  nature  of  that  mentioned  iii  the  Reply  was 

likSe/  pHof  to  the  commencement  of  the  suit  by  Mr.  Clarke,  as  agent 

df  thks  iralvots,  either  to  the  master  or  to  the  consignees,  nor  did  the 

master  tay  that  he  had  abandoned  the  vessel  and  her  cargo,  and 

would  have  nothing  to  do  with  her,  or  any  thing  to  that  effect. 

A  Itfotion  for  an  attachment  agunst  Mr.  Palmer  was  re-  Jan.  I  a 
ftMed  by  the  Court.* 

♦  Ante,  p.  110. 


M^tW*  g[;ms9^iSk9k,'At  tkftcNnifeniiioitr^ia  to  Jriiocf  sib  rai  lisnob 
2^Htom  ,h.  .//i-*.i  irtj  oj  '0«jni  ni(J  ,7-jiirAH\ll  iB  hn&i  Ion  bib  w«3 
JaDOMKVT.  r,.,jji^i  l^mn^vmn^^*^  mdi-m^-i&tpamdf  fQfoir>cbll/Mi9l 
tTMflt^/vpm  janji  lAiheriaooMiiiii,  ^to  ^d«^ 
i«imjr  •lriat;diit3it^iMihdr^tpfttMi(dafi'lhe  .{KMnft^WMMilNi 
fitiiqd(pr<ip6rriDfiiliej4*  cfeGid^uid«o04)ottk^illto1ftd# 
demijoniotberifwoUiitftaDciie  ^cdi  ida{not{pMtp(tfljpMM| 
t«iitfae)ijuriadkt»mitrUobjIdexnafl0L  b^/9lMPWi)ebi|ii«tali| 
irhkh  liuii|e.i9  r^atanadii|^i;iB,oJsHricftiiBf3^1ifaMiili  bItlMl) 

hane^qndcliecl  titiihitt'riqpMnklovg^  sno  bb  'Wsstaid  isiutt 

comiderRttot)  jrtralb  thesis  cBate,  iKea«n^  ipbeiiiowrcl  $f9imi 
bM  ib««[i  nbMidoiKdr  bf  b«fc»88t«f  «adb  QrorirJioigAMcqywwd 
of  realjdaQgMiiJbr^  jp«rfflMiii£»vjppliiaeftlnrt^>itfac^ 
^b«^tmitpw#nai  fii;atg0b{po96e88ion9a&ithHtrlireMci%oa|K]^re 

PMP€fi9im'iof'jbef(k}iifcairiiftibevfiithef  tohui^Hrilj  gMb^ 
aD(lbejt,iMW'j«^vtittlliby)tfi]C  cbitfiiia' o£d]|m:)  -i»^ntoaWn^ 
dfiwl90iigi(Qlh#ld  ot^io  6alrftii9iiJbetftetfftfaferdMeobel«bidtf 
d^r^U^.  pf ,  of  M49p}ef««hri^^t  tbo'aqMi^csn^Bfriie*  «iaAddi# 
by  t;li^u;t6^c^  l)]gl49,?lHH>ilo^  iiUiwf^<{of^fift'ms)iadamks\ihf 

prpKidfd.^)w#.yftit*alillhAW  illuor*  ttbtbaAiif  infeiTwrylXTe 
^cl^ftWt^,#4^Mri^y^f(?il  lba|.4rdF«ifdj  toj  >^liiidvitii^tdbiqrbil 
ffnJ^nl.uHin^a^yrj^titied-r/   -jrKl   mvh-^  uj  v*iii<i<<*ijyn    /Ujiwb 
The  facts.  Jjt; .jippQ^rj^  W  |thi9^.ve99elji)b9ingi}.<»iip  /iS^iMai.JbiiiiriWf' 

l<^^€!ftiWA^!;\  A^  he^vy»wrgo.vf  iwwi,  /ptOi^edmgi'&aintQm^ii^ 
t^^Yi^\W\^^^piff^\tPjM^9br%,  Bc^wtop^iw^  ab— 4»iml  b^J 
h^.,i|0#fjt^r  f^(9^^]v^pivlb<f  9«erm^io6A(icirI8tkiDecmdWisi 
aq4^][,/^jn^^^i|9>pi|,^  WppoveitfiMiitilei  2|liniiidQnKii6itgaki 
pWf^  ivVi^hmn  jiltf  4M^jWifb:i|»l(Hfa^i;d|eiimi»iioieGdlifb» 
th4(fit^9AC9RfP||,H||09^iV  cdMfcjM#lix^Mith}MMijruibui§efWd' 
^!^l»i9aiYfgMmgiM#  M)9li1fMH>A  Af,A8i|f[NriitaBd|«ob)l*l 


bftbtciKttUbiP4  iMteoMMU  loAltknigh  itdMiViremliiRMO^^bkn.        18)I7. 
doned  on  the  point  of  Blakeney-hniiwrj  1iiife,«i^ter«n)l      ^^^  ^- 
crew  did  not  land  at  Blakenej,  but  more  to  the  eastward,      THtonii. 
(ronif f¥hsticevrli|3n  tfae^epadt-^iMrdiait  SbepfifighaiHf  still  »itibre         '    ' 
Uh\h^  QMti¥«iid|^  tidiiigsi  were  .coiMMycd^of  tkis'vesMli  4iaVin|f 
IpteftiitoftldereHof.  i<rrhe(Sh«rvinghaflb<bofltnr0n;*tt)uCfae^utii«' 
lWj(«ifcmiettfeft<4^t.iVA»>ittai^'Ai  4ke*^br9iftnent'<thitt''thd 
;;WiiiAlia(t1ift{pi^peity(jtf  .maiif  eiheaM>^>i)aiiocbed  etn^ht^H 
jMirJi»ijyiidopH>QMided  Jtoinw^bAcauMitheiStoteef.  tbe>^nd 
iWAmd  itkiiin^piacliQld^iAo.^tail^iitowfiBds  dle^lac^  wbtM 
tlM9t>«t#iect£4itaifiodlhed0re^it3toi  S!fa0^Jfi>andhferinelll^4Ale 
ItoitltaiGBbkenlQnhtiibimn^uvai'^tmtbitiideacri^^  ^bjr*the 
master  himself  as  one  iiCiflxiicMefipfarMiHaiid  isubtaqaentlif 
C0i|eeMed!jb)iiliiteTtalwm^>o6'S(i>gEeBtl<pei41(ftfaAt  he  csnied 
mMgr(ft|wiish^'s  stonesiand'saikOshehavingviiftcording  to  his' 
PMlfl0t^6Te<>feet>of  .WBteD'dt  diat)timd'in>the  hold)^  and/ 
bovuigkso  found  hevy  the|^  procetded  Hf  licmdcfr  subh  services' 
a8»)iindevXiieadsti9ig/cirdlsmsta90s%  th(^'c6uld7end^.*~ 
nlAiJqBefli6ll)^la0iB]:i•enwheMf<1^h]etib0r91(ff  dieyMhad  %eim 
takiAy s«uiS9(Btad^bgfiiaii3iii]tfaBr  |iev8MM,i  llieyi  albfie - wMtd* 
bfieilMeii  cQw^etdnt  toiiluive<Jres6uklithr4eS9e>  and'the 
v^ioUrofiihdr  cargoao 'Katiis  «ilihedr^titfal'^emAorr/ihtO 
wfakkljdosettfainlDas^dBeessaryilo  eilt&tv  i'ti<doAbt"Wlr«9i 
iMiii^teiiiuitsriala  tipl|«r«mi  )t<»ltoh»'ft''j«%iiteQt*uj[M>tar^^^ 
^piflpiMik'it^^oald  ibe  »irlMly  iis«l«^^ 
LOM  kiekvto  thb  sendb^'  fftoiiHy  pet^brmed*;  ratUeV  ihutt* 

to^fhokt  wihicb  mi^ti  by  possiWlhy^  huve  ftfeert  ^«qiiltled. 

e/TAeteiiBieBv  pMbecded  tobale  iHit^b'Wst^;  th^  }^tiihti|i 
Mn^piibivikkiyintd'  to)  tiike  theses  Steps' which  wereiMkuk 
diately  necessary  to  salve  the  vesl»)^ 'bat«  they  found 'It 
evptfdnmt,  iaBil«very  prapet^*  alio  wed  otheir  f^ei^iistbt  tihite 
tti(ilMit)a0ityice^when'thc^.wcfre  tent:  under >thfe  <ftiiibc^ity'df 
tbtf  lannMt^fiitn  of 'the^cMgiKi  i  doMtknow^thtttthey  W^ne 
ti^fUbmeiol  v*fVl*iD|f  td'alkrwithe  pi^sWis^fii*6to't9te  billy-lKMtt 
tildrame-oiifUanli^t  If»ktia»wii«fitO'ta#;  ifibfof  tfny>prfndffl^; 
wMMriaifo4kkaHt»JbslMyr>tbl!tiii  Misa^  ^itHM«*y>^s6t)s;' 
<6lVc9^jibo^ifMNitii^  '^%ifiutt^^^  Tb^'pHitdlilli  'hus'beeti 
1M«  dovikiis  thitCMM/bt^r  Md  d1^^  dfaSiiKllKt'th^  original 
sidvoBiM^^  8^  pdsBMkidh-ofa  v«sM)u;ifllMie  lesp^iaMy  a 
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IWtoMit      irixwe  aMistance  wttameoeflBwy  y  ;tb^3Mido|itQdilhtMKtvi>hi 

operaia  wilhi  tken  id  landtingf tbesoii^gD^  ■■fcinmikipi  is^ 

iMOtiHiinpy to theiffetjKiycfiittf yiii Ji»  anmiiiiiMiHitoiijtii 

tiivleDgthiiriiln^oecnpiflftiiaoldhBmdi^^ 

liM««tf^  at4lHitiiii0(tl«9  oaiiinDe«iliaBflEriie|#ibB^|di9M 

4*iiidk .  Jm^DM  kiiiiillgiidientbfim^rfitjCMrtaJ^  Uip^lAit 

aervioa^i  i  WiketberioriiBotiiite  ttaBn^boatiaBiiflitilifM^Uft 
out  a  ytlk>flomiar  opou  Ulitle.klarifiwdiBliilBiv^hv/^^ 
of : the  oniasion  j^  «HaingL)Qalf«il{tbefp«BcnK>tiBie  iliw 
teat  foTyiehe  aiineda  ladb^  as  reidl^ iptestftN^ioBsvirieM 
hare  not  sufficient jonoaaaiiiifriHniAii^mBfk^i^^ 
i  OMHider  kioidcBsaaigrrto-.^abinB  ^  dl^>^it^fyoiM]iHA 
bawtf  beeni«gitalcdm(*ti&qHqi««^tteugli7'3i^^ 
omittad  fbj\  Abe  iGDinnriiitfih.rb6thMBideAt  i  •  .tEhet  iiepraaa'^iUl 
fierfbrmed,  die.tvenei  /iifat'ili|phtened9*a»>iattfflbM/(7.(bf  tfK 
caff^  was  kadedy  >aBdi  tkm  ■■  netnaUkdeit  t(Butfihihy^tOUIff'mm 
brought  in  safety  laAo  the  port  of  Bkkeneyw  >  -<  (/!  ^-'  v. 
Proceedings  These  are  all  the  facta  on  vrhieh  my^.' jtidgttitet^'flisit 
of  DroU^^'^^'^^^P*"'^  I  consider  r  .11  utle:l«stJ>af^e  rgtttttaMASt  »^b* 
utterly  irrelevant  to  this  qu^tidd.  ^I'bate^rHtMrtffiUfli^ 
with  the  oond«iot:of  jMr, Pahnej^  y- I'hw^itMimg'it^'i^^iA 
a  Aeeeiver  of  Droits  appointed  Bad«r'tlioiauliKXrfty;pf>fln 
ilkct  of  Parliament':  Whethevtheffaaaidematided  what  is^i»t 
or  uBJusty  is  Bot  for  this  Coutt  tb  detemsina. .  Jinii^'V^ 
liber  he  was  anthoriaed  tn.  ttkepoaiessioa  of  ititis>i^cMid'«r 
itot;  I  willignre>  no  -opinion.  I  I  aaid^TOK  «>  foraaor  ^NStestaa^ 
and  I  did  not«xpect'to  be  called  <ilpon- so  ^unneceMrily^ 
repeat  that  opinion,  that,  if  complaiiils'ifere  to>b4< made, 
they  must  be  made  to  a  tribunal  competent  to- consider ^aad 
idecide  the  case,  and  not  to  me^  mho  have  ino- authority  to 
give  an  opinion,  or  means  of  determining  the 'Question. 
Therefor^,  I.  lay  that  aMlteromr  of  the  <qneatioiiv*andiIa)«) 
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kq9(Q«l^itke«|iieali(m!  die  4ltMmfit>ixiMb^<>oi>^tb6  pvestnt        I9lffi 
mtouwp^ityi$afcAogiMeS&K\\h»iatTo  *o^  thia  irrelevant      X^at06. 

wM^a^'Mueakiyifitiiikti^^ny  f«ss"o6(£7&'0O|^ht"te>  be  (W  TfimdiL 
duclnd  Gmrn  ttbcnvlkcte  vikd^^thi^fvwftirtf^ittai^ppDsiogiMn 
fil||niei  M)«si  ju^tiifiBdviB]iii»>dcmaasdiiu  LiliinkjIikiiBf  e•til^d 
andfboMiditotiiobsuien  IfaMe  paaaamiaM'iisststiKAu  mdxage 
{miciiihDiMusieiynAi^  of^AtT^ikpM^jjifeatlmiit'the/flli^^itert 
r^g/LnAitO'  aiy  tilm^  sdoKi  b^^Mr  j  Paknsppor  ^tkyouB  rise^'  <  i 
unWkh)ngaEiAidithe»«Eif«8t«£  thei|icnel^>Mr:<Cliidfieif^     And  of  the 

ndUjngiMti  VjuiHDink^iiaildjnidibwmfficli^  keiittates  Hiitiliv 
nt^TTfA  E'J  fatftsv '  firbiii  dAifsviuugluaQii^h  not  -frMii  Blakenc^ 
gtiatipg;  thatitbe  comiMHiy  iheit  bad  ttkea  a:  dcrcKct  vqwel  into 
]lla]uso€]rf(itlbaiiigriidtairioii8  UiAt;<all  <alaDg:  tbat  coeat^liie 
THMslfianttAwnedikjr'OtNnpaiiieSy  Jiih6  unite  toiveadar  aahrage 
acMrMs  at(arc»iiiniii|i€!ipcnser'OB  aane  ayBtem  which  itia 
ii(it)libaefln«|i<fiir'tft^  €ttirt  Jta  kiMMr  ^ob  iiBqairakanta),  and 
wttjaettip^thst^hmmmMmmindi^^  Blakenayv 

iRhickiiiir)fre(nred)lo  do,  >«id^.3iaTin|^iaeeideDUdlj>fall«a>iii 
^ifitbiMciiPaflideiviiiitha  nofipng,  tiley •wenlitDgethar.  NaeirV 
X^svoilQ  JdFiiGlarkaiiionl  iJldr.<Babii0ni'far  liknoW  nd.ras* 
ad»  Whji^  ftbridiackat  i^ttoibeidisbaiiav^nivfaiaiaffidavit'aa  to 
a»iaa(tlaojoC7fbo|ti-pfi  )tbii>kjdd;^  aadi  h^hnom  ibai'Teaaanswky^ 
because  Mr.  Clj^cke)/tb^|^t'iqaropiari;tfli  ^nitri  rfwith^^iMii 
Fubneiv-tb^rtfo^e-Jm  iii-to!  be  <HiixcdRupiidtli}vMBi^Pid«iielr  in 
thoM  trmiaaelioiMB  iii!which'Mr.>]Mmer^aaeiigdiged^ii»ihia 
«fipaaitgii  rof  Recetv.el'  of  Droiterf .  >  Tke  'IhiIj.  quealBon  H  have 
l9f«(mlider.ji^  «riie(hflri  Mr.  Chrke,4M  agent  Hoe  thesalvora^ 
iivttjiojusttfied  in-arreating  ibiarv^asel.^'liei  states  Jtiavfib^ 
sofls^  one»;  that  die  ^mastai*;ttiid(baflwiti  ndthingitir  d^'WiiAi 
tb^/^eaiiira^ ;  .dMfbQ»bad  abafidoned  itbet^ressel 4Dd >cargi^ 
aiid4i«d/natbittg  nMne)t»dp->irkh  it.  .  likiiftaiJthi««dfen«l^ 
jmA-^vX  itAtiatconlfsteA&ct  in  tbfi.qaaei 'and 4t  twoidd^be 
.Yevfi  dtffieulD  >  .to  'jvd0»^:  frdm* ;  the  -  affidavit^  whioh^  part^i is 
cMlitied'tcrthe^greateMscnedence^  tr.ilmotherveaaDn^t-ibjfno 
BMWVata^aatjafactoi^jrme^H^is^ibbcauae^  ona  pvevicMS.occa^ 
Jioi^'ithisugeiideiiiaii  jIMesMibat} heiihidibeeBitreirtJediin^ata 
.imgtii^^midiiil^Taisid  iiinobuneotisbmanDer  .by  ^ 
mnd iHcuefcMrorbftAtioughttit  pvopepfeoaeaoitto tHepreoenidf 
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The  sum  ten< 
dered     in- 
creased. 


Costs. 


arresting  the  vessel.  So  far  as  he  was  actuated  by  duft 
motive,  the  Court  cannot  exonerate  him  from  Uame.  He 
has  no  right  to  import  into  the  case  an  j  previoas  qiiandi 
But  the  question  is,  Was  he  justified  in  arresting  this  vcssd? 
I  apprehend  every  salvor  is  entitled^  as  a  matter  of  rigkt, 
to  come  to  this  Court  if  he  thinks  fit ;  that  be  is  not  ooih 
peUed  to  enter  into  a  negotiation  widi  the  owners  of  tk 
ship  and  cargow  It  may  be  beneficial  to  Umaelf  and  lk 
owners  that  lie  should  do  so;  bat»  as  m  matter  of  ngh^ 
especially  in  a  case  of  derelict,  the  salTora  are  cntidedls 
resort  here  to  enforce  their  demands ;  in  other  words,  die 
law  entitles  them  to  say,  ''We  will  have  the  judgmcotsf 
the  High  Court  of  Admiralty,  as  to  the  extent  of  remmiaa- 
tion  which  we  ought  to  receive,  and  we  will  not  negotiated 

It  has  been  said  that  £50  was  given  to  the  steamer,  sad 
£150  to  the  fif\y-eight  Blakeney  men,  and  that  this  is  atri- 
terion  of  the  value  of  the  services  rendered  by  these  ttlton* 
Now  I  doubt  that  very  much ;  and  I  also  doubt  whether  mj 
mind  ought  to  be  affected  in  the  slightest  degree  by  the  ooo- 
duct  of  these  other  parties.  I  do  not  know  why  the  snm  of 
£50  was  given  to  the  steamer,  which  was  the  property  sf 
Mr.  Handle  Brereton  and  others.  I  do  not  know  on  wbst 
principle  the  Blakeney  men  estimated  their  services ;  but  thii 
I  know,  that  they  do  not  stand  on  the  same  footing  as  die 
Sherringham  men,  as  the  latter  first  boarded  the  vessel  when 
abandoned,  which  gives  them  a  title  superior  to  that  of  the 
Blakeney  men,  in  every  sense  of  the  word. 

Then  the  simple  question  is,  whether  £100  is  a  suffideot 
remuneration  for  their  services,  and  I  am  clearly  of  opinxoo 
that  it  is  not ;  and  looking  at  the  danger  of  the  coast,  the 
season  of  the  year,  the  peril  of  the  vessel,  and,  above  all, 
remembering  that  this  was  a  derelict,  I  am  of  opinion  that  I 
shall  not  give  one  sixpence  too  much  in  allotting  an  addi- 
tional £100.  Of  course,  the  costs  must  follow,  and  if  tbey 
fall  heavily  upon  the  owners,  they  have  to  blame  themselves 
for  introducing  this  mass  of  matter,  which  is  wholly  irre- 
levant, with  regard  to  Mr.  Palmer  and  Mr.  Clarke. 

Proctors -.^JeiDier,  for  the  salvors ;  J*.  Qarksont  for  the  owners. 


Jarfi  ^d  f}9tfi0^s  8BW  sri  ea  nu^  o*^.     J^^>3^  srii  ^niJj>9Tix  Tl^'i 

^  198897  gmj  ^^niiaaifR  ni  hortmuj,  on  er.V/  ,>i  rioiJa^irn  erft  tiiH 

-fno3  Jon  81  dd  i^i  ;  tB  BAmf\i  sd  'ii  JiuuJ  efd}  01  90109  o' 
9fIFll6  lUmidEMfl  ifji#9fbfBl«)^  liEOnLmOo  nEtelttV)    confirmation 
liApitatfotfoMHJloiiBlaMMna^ltfdorKevioiy  M%i€oiSattpi(ki^^l  ^^^  ^'f^l'^'" 

^i__,   1   ^«         1..1.    T»  ■  -r  .T^..*       ,T      ,11*  ^  V     of  the  Bishop 

tl^Hfilt^tipn^^ie&etimsi^Ufd  fmnedPtiuteiL^  IMdl-is-tinba  of  Manchester. 

aftffSt^80«wr8^(Ob(irtH»9OHeaidUla^»(b3&fiot^ 
itte^^lHr^tillf  fifrpWfflbtfiiirGdliinii^fianafroiniliiaeQnMflitJitt 

SM)i^#re0^Vutb9iAfedbbiBiiQp-ioe¥k]rk«  9>ilf^/  'mIi  to  non  > 
Gfiii»oF9)ip^iih^^t}  A^riatt)Jsb9i^)afO«ii<^ri^ 

ttoWD*n|i4>fi^W.8WlPp'jrt«*i8^>  nt».ii  v9(i9ili.lM  firtt  ehfnnni. 
Ii«f  dvh^^-i^  ^0U|^^9fH«ntf  A(fty(oilf;pkB8«R  yowTf  ti«rfciriBp|ifi< 
the  Cathedral  Chigirfh^f fjtf titchaiUr^^TPd  jfreaent  ^i3rtiiU»f 

e9rBe8My()rjieqilf8l<>a9>4i^(i'Q9lr  th»t>gfj(9br)il49Ndii^iifrtK]tt  iMi 
p)^^^^sg\V»^qM(^iiim^S$^V^  lhft«faWjel^«^iKVlf  to  no^i.)^ 

8eiAi>#i^  jiffii^^,.th^^.,bi8r4%i¥ii^iifi^/i^'^«>  F^f]^«iMheM.. 

..^<flevJWfW?y>rl^y?#g  lj)^nrfrre«4  J>yr,ith^,Rerin»»M«f  r^hjg,, 
pari8h/tb^,Q«pf5ii^fiT%ft*Gri^h^i:,lljal«r  |||,,a.,iaW^//i»Jli^^^ 
body  of  the  church;   tha, Bishop  elect  remaininir  in  his 
pew. 

VOL.  V.  b 


X  SUPPLEMENT. 

,  1845.  The  Registrar  of  the  Vicar-General  of  the  Archbishop  of 

Jah^.       Canterbury   read,   first,   a  License  from  His  Grace,  per- 
Coi\firmatum   mitting  the  Lord  Archbishop  of  York  to  confirm  the  elec- 
^'^h^^^L^^lT'  ^^"  *"^  ^  consecrate  the  Lord  elected  Bishop   anywhere 
i^ithin  the  province  of  Canterbury  ;  secondly,  the  Commis- 
autho"S*S2  "®"  fr®°*  ^^^  ^^^^  Archbishop  of  York,  setting  forth  that, 
confirmation,     having  received  Letters  Patent  from  the  Queen  requiring 
and  commanding  him  to  confirm  the  election  of  the  Reve- 
rend  James  Prince  Lee,  clerk,  M.A.,  to  be  Bishop  and  Pastor 
of  the  see  of  Manchester,  he  had  given  power  and  authoritj 
to  Granville  Harcourt  Vernon,  Esq.  (his  Vicar-Genenl), 
Sherrard  Beaumont  Burnaby,  Doctor  of  Laws  (Vicar-Ge- 
neral of  the  Archbishop  of  Canterbury),  the  Right  HoDonr- 
able  Sir  Herbert  Jenner  Fust,  Knight,    Doctor  of  Laws 
(Official  Principal  of  the  Arches  Court  of  Canterbury),  the 
Right  Honourable  Stephen  Lushington,  Doctor   of  Laws 
(Chancellor  of  the  Diocese  of  London),  and  Sir  John  Dodsoo, 
Knight,  Doctor  of  Laws  (Master  of  the  Faculties),  or  any 
or  either  of  them,  to  confirm  the  said  election. 
LUera  Pa-      The  Proctor  for  the  Dean  and  Chapter. — Right  worship- 
tentes  Begia.     M,-^!  exhibit  my  Proxy  for  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Manchester,  and  make  myself  a  party 
for  them,  and  do  present  unto  you  the  Letters  Patent  of 
our  Sovereign  Lady  the  Queen,  issued  under  the  Great 
Seal  of  Great  Britain,  for  the  confirmation  of  the  election  of 
the  Reverend  James  Prince  Lee  to  be  Bishop  and  Pastor  of 
the  said  Cathedral  Church  of  Manchester,  and  do  pray  that 
the  same  may  be  read. 

Dn.  Burnaby  (First  Commissary). — Let  the  Letters 
Patent  be  read. 

(The  Letters  Patent  were  then  read  by  the  Registrar.) 
Prayer    for      Proctor,'^!  humbly  pray  that  you  will  be  pleased  to  take 
Confirmation.    ^^^^  y^^  ^j^^  j^^^  ^^  ^y^^  ^^y  confirmation,  and  to  decree 

that   it  be  proceeded  in  according  to  the  form  of  the  said 
Letters  Patent,  and  the  exigency  of  the  law. 

Dr.  Burnaby. — In  obedience  to  the  command  of  our 
Sovereign  Lady  the  Queen,  we  do  take  upon  us  the  duty 
of  the  confirmation  of  the  said  election,  and  do  decree  that 
it  be  proceeded  in,  according  to  the  force,  form,  and  effect 
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of  the  said  Letters  Patent,  in  the  presence  of  Francis  Hart        1848. 
Dyke,  Notary  Public,  Principal  Registrar  of  the  Province       Jan^. 
of  Canterbury.  Confirmation 

(The  Bishop  elect  now  took  his  seat  at  the  Table,  oppo-  ^£^^"" 
site  to  the  Commissaries.) 

Proctor. — I  present  unto  you  .the  Reverend  James  Prince  Presentation 
Lee,  elected  Bishop  and  Pastor  of  the  Cathedral  Church  of  ^[J^^®  ^*"*'''P 
Manchester,  aforesaid,  and  do  here  judicially  produce  his 
Lordship,  and,  as  Proctor  for  the  said  Dean  and  Chapter, 
do  exhibit  an  original  Mandate,  together  with  a  certificate 
thereupon  indorsed,  touching  the  execution  of  the  said 
Mandate,  against  all  and  singular  opposers,  and  do  pray 
they  may  be  publicly  called. 

Dr.  Burnaby. — Let  the  opposers  be  publicly  called.  CUatio  con- 

Preconization  was  made  by  the  Apparitor  as  follows  : —  '^''  opposUores. 
'^  All  manner  of  persons,  who  shall  or  will  object  to  the 
confirmation  of  the  election  of  the  Reverend  James  Prince 
Lee  to  be  Bishop  of  the  episcopal  see  of  Manchester,  are 
now  to  come  forward  and  make  their  objections  in  due  form 
of  law,  and  they  shall  be  heard." 

Mr.  Thomas  Gulltridge  (who  was  standing  in  the  aisle). —       Appearance 
I  am  an  opposer,  and  object  to  these  proceedings.  *'^*"  opposer. 

Sir  John  Dodson. — What  is  your  name  ? 

Mr,  Gtitteridge, — Thomas  Gutteridge. 

Sir  J.  Dodson. — Where  is  your  residence  ? 

Mr.  Gutteridge. — I  live  in  Cannon  Street,  Birmingham. 

Sir  J.  D0D8ON. — What  is  your  profession  ? 

Mr.  Gutteridge, — I  am  a  surgeon. 

Sir  J.  DoDsoN. — Do  you  mean  to  object  to  the  con- 
firmation of  the  Lord  elected  Bishop  of  Manchester  ? 

Mr.  Gutteridge. — I  do. 

Sir  J.  DoDSON. — Have  you  your  objections  drawn  up 
in  what  purports  to  be  due  form  of  law  ? 

Mr.  Gutteridge. — Yes. 

Sir  J.  Dodson. — Let  me  see  them. 

Mr,  Gutteridge, — The  first  is  a  Protest  against  the  pro- 
ceedings of  this  day  :  **  I,  Thomas  Gutteridge,  a  member  of 
the  United  Church  of  England  and  Ireland,  do  protest 
against  the  proceedings  of  this  day,  for  the  confirmation  of 
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1848.        the  Rev.  James  Prince  Lee,  Bishop  elect  of  Manchester,  od 

^^'  the  ground  that  it  is  unlawful  to  proceed  to  such  confinsa* 

CoMfimo^ira   tion  elsewhere  than  in  the  province  of  Yorky  and  also  at 

MtmSSSirT  ^^  ground  that  due  and  sufficient  notice  and  publidtj  hafc 

not  been  given  of  such  intended  confirmation*" 

Sir  J.  DoDSON. — The  Protest  cannot  be  entertained. 
Mr.  Gutieridge, — I  have  also  Articles  to  present. 
Sir  J.  DoDSON. — By  whom  are  they  signed  ? 
Mr.  Gutteridge.'-By  myself,  ''Thomas  Gutteridge.'' 

JuDOMiirr.  Sir  J.  DoDSON. — We  feel  it  to  be  our  duty  not  to  per- 

mit you  to  appear  and  oppose  the  confirmation  of  the  Lord 
elected  Bishop  of  Manchester.  We  sit  here  as  CofDmii- 
sioners  of  his  Grace  the  Lord  Archbishop  of  York,  for  the 
express  purpose  of  confirming  the  election  made  by  the 
Dean  and  Chapter  of  Manchester,  and  we  consider  that  we 
are  bound  by  law  to  proceed  to  the  confirmation  without 
committing  or  sufiering  any  let  or  hindrance  thereto.  The 
Statute  25  Henry  8,  c.20,  is  imperative  upon  this  matter; 
it  leaves  no  choice.  By  the  5th  section  of  that  Sutute,  the 
Archbishop,  upon  the  election  being  signified  to  him  in 
Letters  Patent  from  the  Crown,  is  required  and  commanded 
to  confirm  the  election,  and  to  invest  and  consecrate  the 
person  elected.  By  the  7th  section  of  the  same  Statute  it 
is  enacted,  that  <<if  the  Archbishop,  after  such  election 
shall  be  signified  to  him  by  Letters  Patent  from  the  Crown, 
shall  refuse  and  do  not  confirm,  invest,  and  consecrate  with 
all  due  circumstance  the  person  so  elected  and  signified 
within  twenty  days  next  after  such  signification  shall  come 
to  his  hand,  or  if  the  Archbishop  or  any  other  person  admit, 
maintain,  allow,  obey>  do,  or  execute  any  censures,  excom- 
munications, interdictions^  inhibitions,  or  any  other  process 
or  act,  of  what  nature,  name,  or  quality  soever  it  be,  to  the 
contrary  or  let  of  due  execution  of  this  Act,  then  the  Arch- 
bishop and  all  other  persons  so  offending  and  doing  con- 
trary to  this  Act,  or  any  part  thereof,  and  their  aiders, 
counsellors,  and  abetters,  shall  run  into  the  dangers,  pains, 
and  penalties  of  the  Statutes  of  Provision  and  Pramunire 
made  in  the  25th  year  of  Edward  3,  and  in  the  16th  of 
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Richard  2."    We  are  not  disposed  to  run  into  those  dangers^         184a 
pains,  and  penalties,  and  we  are  resolved,  neither  ourselves       J^n^. 
to  do,  nor  to  allow,  so  far  as  we  can  prevent  it,  any  act  to    Cb^firmaikm 
be  done  by  another,  which  may  be  to  the  let  or  hindrance  ^j#^?^^tor"" 
of  the  confirmation  of  the  Lord  elected  Bishop  of  Manches- 
ter, or  which  may  in  any  way  contravene  the  provisions  of 
the  Statute ;  especially  as  you  have  produced  no  objection 
in  due  form  of  law.     Upon  the  ground  which  I  have  stated, 
— the  imperative  nature  of  the  Statute, — we  do  refuse  to 
bear  you  further  in  objection  to  the  confirmation  of  the  Lord 
elected  Bishop  of  Manchester.  » 

Mr.  Gutteridge. — Believing  that  I  am  acting  in  obedience       Libel    ten- 
to  the  law,  I  do  also  present  to  you  on  this  occasion  another  ^«'*<'- 
instrument,  which  is  a  Libel,  and  is  intended  to  apply  to 
this  case,  with  a  view  also  to  stop  these  proceedings.     I 
hand  these  documents  to  you  now. 

Sir  J.  DoDsoN. — We  cannot  receive  them.  Rejected. 

Mr.  Gutteridge. — I  place  them  on  this  table ;  I  present 
them  to  you,  and  I  solemnly  protest  against  these  proceed- 
ings. 

Dr.  Burnaby. — There  can  be  no  protest  against  this 
course  of  proceeding. 

Proctor, — I  accuse  the  contumacy  of  all  and  singular  per-  Opposers  ac- 
sons  cited,  intimated,  publicly  called,  and  not  appearing,  J"**^  ^  ^^ 
and,  in  pain  of  such  their  contumacy,  pray  that  they  and 
every  of  them  be  precluded  from  the  means  of  further  op- 
posing against  the  said  election,  the  manner  thereof,  or  the 
person  elected,  in  this  behalf,  and  also  that  it  be  decreed  to 
be  proceeded  to  further  acts  in  this  business  of  confirmation, 
the  absence  or  contumacy  of  the  persons  so  cited,  intimated, 
publicly  called,  and  not  appearing,  in  anywise  notwith- 
standing; and  I  porrect  a  Schedule,  which  I  pray  to  be 
read. 

Dr.  Burnaby  read  the  First  Schedule,  which  was  as    SchedMlaPri- 

follows  :—  "^-  -  ^PP^ 

^    ,      ^  .        .  ,  .      1     r,         •««    pronoun- 

**  We,  &c.,  two  of  the  Commissaries  named  m  the  Com-  ced    contama- 

mission,  &c.,  being  hereunto  lawfully  authorized,  proceed-  c>o"»' 

ing  regularly  and  lawfully  in  the  said  business  of  confirming 

the  election  had  and  celebrated  of  the  person  of  the  Reve- 


xW  SUPPLEMENT. 

184a  rend  James  Prince  Lee,  Clerk,  M.A.,  elected  Bishop  and 
^t!L3*  Pastor  of  the  Cathedral  Church  of  Manchester,  do,  at  the 
QM^rmatum  prayer  of  the  Proctor  for  the  Dean  and  Chapter  of  the 
*2^£^J^PJ^^  Cathedral  Church  of  Manchester,  pronounce  contumadooi 
all  and  every  opposers  (if  any  such  there  be)  that  shall  ny 
against,  except  to,  or  oppose,  the  said  election,  the  form  ef 
the  same^  or  the^  person  in  this  behalf  elected,  being  law- 
fully and  peremptorily  cited  and  intimated  to  appear  befoie 
us  this  day,  hour,  and  place,  if  they  should  think  it  ooo- 
cems  them  in  due  course  of  law  to  say  against,  except  to, 
or  oppose,  the  said  election,  the  form  thereof,  or  the  penoD 
in  this  part  elected,  being  sufficiently  expected,  and  pub- 
licly preconized,  and  in  nowise  appearing,  and,  in  pun  of 
their  said  contempt,  do  preclude  them  and  every  of  them 
from  any  way  of  further  opposing  the  said  election,  the  form 
thereof,  or  the  person  in  this  manner  elected  in  tbeie 
writings,  and  do  decree  that  the  said  business  of  confirma- 
tion shall  be  further  proceeded  in  according  to  the  exigency 
of  the  laws  and  statutes  of  this  kingdom,  the  absence  or 
contumacy  of  them  so  cited,  intimated,  and  not  appearing  in 
atiywise  notwithstanding." 

(The  Commissaries  then  signed  the  Schedule.) 
Proctor. — In  pain  of  the  contumacy  of  all  and  singular 
persons  cited,  intimated,  publicly  called,  and  not  appearing, 
I  give  this  Summary  Petition,  in  writing,  which  I  pray  to 
be  admitted,  and  that  it  be  decreed  to  be  proceeded  sum- 
marily and  plainly,  and  that  a  Term  be  assigned  me  to  prove 
the  same  immediately. 
Summatia  .  The  Summary  Petition  (signed  by  Dr.  Haggard  and  Dr. 
Twiss)  alleged,  1.  That  the  Episcopal  See  of  Manchester, 
recently  founded  by  an  Act  passed  10  and  11  Vict.,  was 
vacant,  and  destitute  of  the  comfort  of  a  Pastor,  2.  That, 
the  See  being  so  vacant,  the  Dean  and  Chapter,  being  capi- 
tularly  assembled,  and  making  a  Chapter,  having  first 
prayed  for  and  obtained  the  Royal  License,  did  in  their 
Chapter  House  unanimously  fix  a  certain  day  for  the  elec- 
tion of  a  Bishop,  and  all  the  Prebendaries  or  Canons  having 
a  vote  were  lawfully  cited  to  proceed  on  that  day  to  the 
election.     3.  That  the  Dean  and  Chapter,  on  the  day  pre- 
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fixed,  namely,  the  17th  November,  1847,  being  capitularly         1848. 
assembled,  and  making  a  chapter,  and  having  first  of  all  ^^'    ' 

diligently  considered  of  a  person  fit  to  be  elected  Bishop  Cot^rmation 
and  Pastor  of  the  Cathedral  Church  of  Manchester,  did  at  ^'^f|^4^7 
last  unanimously  elect  the  Reverend  James  Prince  Lee  to 
be  their  Bishop  and  Pastor.  4.  That  the  said  election  and 
the  person  so  elected  were  duly  published  and  declared  in 
the  Cathedral  Church  before  the  clergy  and  people.  5.  That 
the  Reverend  James  Prince  Lee,  the  Bishop  so  elected,  at 
the  humble  petition  of  the  Proctor  of  the  Dean  and  Chapter, 
being  requested  and  earnestly  entreated,  did  consent  to  his 
election.  6.  That  the  said  Bishop  Elect  was  and  is  a  pru- 
dent and  discreet  man^  and  eminent  for  his  knowledge  of 
the  Holy  Scriptures,  for  his  life  and  morals  deservedly  com- 
mended, of  a  free  condition,  and  begotten  in  lawful  wed- 
lock, and  of  lawful  age,  and  an  ordained  priest,  and  also 
devoted  to  God,  and  greatly  useful  and  necessary  to  the 
aforementioned  Church.  7.  That  the  Dean  and  Chapter  had, 
by  their  Letters  Patent  under  their  common  seal,  signified 
and  intimated  the  said  election  and  person  elected  to  Her 
Majesty.  8.  That  Her  Majesty  had  given  her  Royal  assent 
to  the  election.  9.  That  the  Queen  had  not  only  signified 
to  the  Archbishop  of  York  concerning  her  Royal  assent  to 
such  election  by  her  Letters  Patent  under  the  Great  Seal, 
but  also  by  the  tenour  of  the  same  had  ordered  that  he 
would  favourably  and  effectually  confirm  the  election  of 
the  person  so  elected,  and  do,  perform,  and  fulfil  whatever 
else  on  this  occasion  is  incumbent  on  his  pastoral  office, 
according  to  the  form  of  the  laws  and  Statutes  of  this 
realm  published  and  provided.  11.  The  party  proponent 
then  prayed  that  the  said  election  and  person  elected 
may  be  decreed  to  be  confirmed ;  and  that  the  care^  govern- 
ment, and  administration  of  the  spirituals  of  the  Bishopric 
be  committed  to  the  said  Bishop  elect,  and  that  it  be  decreed 
that  he  be  inducted,  installed,  and  inthroned  into  the  real, 
jactual,  and  corporal  possession  of  the  said  Bishopric,  its 
rights,  dignities,  and  appurtenances. 

.  Dr.  Burnaby. — We  do  admit  this  your  Summary  Peti- 
tion, so  far  as  the  same  may  by  law  be  admitted,  and  do 
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184&         decree  that  it  be  proceeded  summarily  and  plainly ;  and  we 

'  do  assi^  you  a  Term  to  prove  this -your  Summary  Petitxm 

OmfirnuOum  immediately. 

jl^^lllSl^S^      Proctor,— In  pain  of  the  contumacy  of  all  and  aogalv 

persons  cited,  intimated,  publicly  called,  and  not  appesring, 

and  in  supply  of  proof  of  the  matters  contained  in  my  laki 

Proofo  inpa-  Summary  Petition,  I  exhibit  a  certificate,  touching  and  coBf 

"'"'*  ceming  the  election  of  the  aforesaid  Reverend  James  Prince 

Lee  to  be  Bishop  and  Pastor  of  the  Cathedral  Churdi  of 

Manchester,  made  by  the  said  Dean  and  Chapter  <^tlie 

said  churchy  and  issued  under  their  common  seal ;  I  like* 

ifpise  exhibit  a  public  instrument  of  the  consent  of  the  nid 

Reverend  Father  to  the  said  election,  and  her  Majestys 

Letters  Patent  before  read,  and  I  allege  that  all  and  singular 

the  matters  set  forth  in  the  said  Exhibits  respectively  wert 

and  are  true,  and  so  had  and  done  as  therein  contained ;  and 

I  pray  all  of  them  to  be  admitted,  and  that  a  Term  be  at* 

signed  me  to  hear  Sentence  instantly. 

Auignation      Dr.  Burnaby. — In  pain  of  the  contumacy  of  all  and  bii* 

tencc  *"    **""  E^^^  *^®  persons  so  as  aforesaid  cited,  intimated,  publidy 

called,  and  not  appearing,  we  do  admit  these  public  in^ra* 

ments,  and  do  assign  to  hear  Sentence  instantly. 

Proctor.-^l  pray  all  and  singular  the  said  opposers  to  be 

again  publicly  called. 

Opposers         Dr.  Burnaby.  —  Let  the  opposers  be  again  publidy 
again  called.       ^^j^^ 

'  (A  second  preconization  of  opposers  was  then  made.) 
Protest.  Mr,  Gutteridge, — I  protest  against  these  proceedings  for 

confirming  the  Reverend  James  Prince  Lee  as  Bishop  of 
Manchester,  for  the  reasons  which  are  already  placed  befiire 
the  Court. 

Dr.  Burnaby. — We  cannot  entertain  that  Protest* 
Opposers  Proctor. — I  accuse  the  contumacy  of  all  and  singular  the 
agiin  accused,  p^fgons  so  as  aforesaid  cited,  intimated,  publicly  called,  and 
not  appearing,  and  I  pray  them  to  be  pronounced  contuma- 
cious, and,  in  pain  of  such  their  contumacy,  that  it  be  de-. 
creed  to  be  proceeded  to  the  pronouncing  your  Definitive 
Sentence ;  and  I  porrect  a  second  Schedule,  which  I  pray 
to  be  read. 
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Dr.  Burnaby  read  the  Second  Schedule,  which  was  in        1818. 
the  same  form  and  to  the  game  effect  as  the  First  Schedule,       ^^^' 
concluding,  "  In  pain  of  such  their  contumacy,  we  decree  to    QmfirmaHmi 
proceed  to  the  pronouncing  our  Definitive  Sentence  or  Final  ^'^jJ^^^t''^ 
Decree  to  be  published  in  this  business^  the  absence  or  con- 
tumacy of  the  so  cited,  intimated,  and  not  appearing,  in  any-  Secunda, 
wise  notwithstanding." 

(This  Schedule  was  then  signed  by  the  Commissaries.) 

Proctor. — The  Lord  Bishop  elect  is  ready  to  take  the  Jwamenta, 
oaths  required  in  this  behalf. 

Dr.  Burnaby. — Let  the  oaths  be  taken. 

The  Lord  Bishop  elect,  kneeling,  took  the  oaths  of 
Allegiance,  of  Supremacy,  against  Simony,  and  of  Obe- 
dience to  the  Archbishop  of  York. 

Proctor. — I  porrect  a   Definitive   Sentence  in  ^writing,  Senientia, 
which  I  pray  to  be  read  and  given. 

Dr.  Burnabt  read  the  Definitive  Sentence,  as  follows : — 
*'  In  the  name  of  God,  Amen.  We,  &c.,  being  hereunto 
lawfully  authorized,  and  having  heard,  seen,  understood, 
and  discussed  the  merits  and  circumstances  of  a  certain 
business  of  confirmation  of  an  election  made  and  celebrated 
of  the  person  of  the  Reverend  James  Prince  Lee,  clerk, 
M.A.,  elected  Bishop  and  Pastor  of  the  cathedral  church 
of  Manchester,  which  is  controverted  and  remains  unde« 
termined  before  us  in  judgment;  and  having  considered 
the  whole  process  had  and  done  in  the  business  of  such 
confirmation,  and  having  observed  all  and  singular  the 
matters  and  things  that  by  law  in  this  behalf  ought  to  be 
observed, — we  have  thought  fit,  and  do  thus  think  fit,  to 
proceed  to  the  giving  our  Definitive  Sentence  or  Final  Decree 
in  this  business,  in  manner  following :  — Whereas  by  the 
acts  enacted,  deduced,  alleged,  propounded,  exhibited,  and 
proved  before  us,  relating  to  such  confirmation,  we  have 
amply  found  and  do  find  that  the  said  election  was  rightly 
and  lawfully  made  and  celebrated  by  the  Dean  and  Chapter 
of  the  said  cathedral  church  of  Manchester,  of  the  said 
Reverend  the  Bishop  elect,  a  man  both  prudent  and  dis- 
creet, deservedly  laudable  for  his  life  and  conversation,  of  a 
free  condition,  bom  in  lawful  wedlock,  of  due  age,  and  an 

VOL.  V.  c 
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1846.  ordained  priest,  and  that  tliere  neither  was  nor  is  any  thing 
Jak^.  j^  ^|jg  ecclesiastical  laws  that  ought  to  obstrnct  or  hinder 
CtmfinMiitm  his  being  confirmed  by  our  authority  Bishop  of  the  sud 
^^M^l^uaur^  see :  Therefore  we,  &c,  having  weighed  and  considered  tiie 
premises,  and  with  the  assistance  of  the  learned  in  the  law, 
do,  by  the  authority  wherewith  we  are  invested,  coofinn 
the  aforesaid  election  made  and  celebrated  of  the  person  of 
the  said  Reverend  James  Prince  Lee»  clerk,  M.A«,  to  the 
Bishopric  of  Manchester :  And  we  do^  so  far  as  in  our  power 
and  by  law  we  may,  supply  all  defects  whatsoever  in 
the  said  election,  if  any  there  happen  to  be :  And  we  do 
commit  unto  the  said  Bishop  elected  and  confirmed  the  care, 
government,  and  administration  of  the  spirituals  of  the  said 
Bishopric  of  Manchester :  And  we  do  pronounce,  decree^ 
and  order,  by  this  our  Definitive  Sentence  or  final  Decree, 
which  we  make  and  publish  in  these  presents,  that  the  Siid 
Bishop,  so  elected  and  confirmed,  or  his  lawful  Proctor  for 
him,  shall  be  inducted  into  the  real,  actual,  and  corporal 
possession  of  the  said  BishopriCf  and  of  all  its  rights,  digni- 
ties, honours,  privileges,  and  appurtenances  whatsoever,  and 
be  installed  and  inthroned  by  any  person  lawfully  autho- 
rized in  this  behalf,  according  to  the  laudable  and  approved 
custom  in  like  cases  observed,  not  being  contrary  to  the 
laws  and  Statutes  of  this  realm." 

Proctor. — The  Lord  Bishop  elected  and  confirmed  and 
myself  pray  a  Public  Instrument  and  Letters  Testimonial  to 
be  made  oat  of  and  concerning  the  premises. 

Dr.  Qprnabt. — We  do  decree  as  prayed. 

R,  Townsend,  Proctor  for  the  Dean  and  Chapter. 


January  11. 

Confirmation  The  Reverend  Rbnn  Dickson  Hampden,  D.D.,  Lord 
of  the  ekction  £LECTED  BrsHOp  OF  Hereford. — The  confirmation  of 
of  Hereford.     ^^^  election  of  the  Reverend  Renn  Dickson  Hampden,  D.D^ 

to  be  Bishop  of  Hereford,  took  place  at  the  Church  of  St. 

Mary-le-Bow,  Cheapside  ;  the  Commissioners  appointed  by 
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the  Archbishop  of  Canterbury  being  his  Vicar-General  (Dr.         1846. 
Bumaby),  Dr.  Lushington,  and  Sir  John  Dodson.  Jan^i. 

The  form  of  obtaining  the  consent  of  the  Bishop  elect    ConfirmtUion 
having  been  gone  through  in  the  Dining  Room  of  the  Hall  ^  i^^K["^ 
of  the  College  of  Advocates,  Doctors'  Commons,  the  Com- 
missioners, the  Bishop  elect,   and  the  proper  officers  pro- 
ceeded to  Bow  Church,  where  the  Litany  was  read  by  the 
Rector  of  the  parish. 

Bai/ford  and  Ttvus,  Drs.,  appeared  as  Advocates  for  the 
Dean  and  Chapter  and  Bishop  elect ;  Addams,  Harding,  and 
R,  PhiUimorCf  Drs.,  as  Advocates  for  the  Opposers. 

The  Proctor  for  the  Dean  and  Chapter  exhibited  his 
Pk'oxy,  and  presented  the  Letters  Patent,  which  were  read. 
He  then  prayed  that  the  confirmation  might  proceed  accord- 
ing to  law,  which  was  decreed,  and  having  presented  the 
Bishop  elect,,  prayed  that  opposers  might  be  publicly  called, 
which  was  directed. 

A  Proctor  (Mr.  R.  Townsend)  appeared  for  the  Rev.  Opposers. 
Richard  Webster  Huntley,  Clerk,  Vicar  of  Alderbury,  in 
the  county  of  Salop  and  diocese  of  Hereford,  Master  of  Arts 
of  the  University  of  Oxford  ;  the  Rev.  John  Jebb,  Clerk, 
Rector  of  Peterstow,  in  the  county  and  diocese  of  Hereford, 
Master  of  Arts  of  Trinity  College,  Dublin ;  and  the  Rev. 
William  Frederick  Powell,  Clerk,  Perpetual  Curate  of 
Cirencester,  in  the  county  of  Gloucester,  Master  of  Arts  of 
the  University  of  Cambridge,  and  exhibited  Proxies  under 
their  hands  and  seals  respectively,  and  declared  he  opposed 
the  confirmation  of  the  election  of  Dr.  Renn  Dickson  Hamp- 
den, Lord  elected  to  the  office  or  dignity  of  Bishop  of  Here- 
ford. 

The  Vicar-General. — We  are  acting  here  under  a  Man- 
date from  the  Crown,  issued  pursuant  to  the  provisions  of 
the  Statute  25th  Henry  8,  c  20,  and  we  conceive  ourselves 
bound  to  confirm,  without  suffering  any  opposition,  let,  or 
hinderance. 

Mr.  TWiueiui.-— Right  worshipful  Sir,  I  will  bring  in  a 
Libel. 

Dr.  Lushingtok. — No,  you  will  not.  You  are  not  per- 
mitted to  appear ;  and,  Mr.  Townsend,  you  know  perfectly 
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1818.         welly  as  an   ecclesiastical  practitioner,   that  ycm  are  not 
^^ILU'      competent  to  bring  in  a  Libri  until  yoa  are  permitted  to 
Qmfrmaikm    appear. 
•/  ^^J2J*  -      Dr.  Addam.—l  appear  for— 

''^^'  Dr.  Bayfwd, — ^I  object  to  this,  on  behalf  of  the  Den 
and  Chapter.  The  Court  has  already  decided  that  Mr. 
Townsend  cannot  appear. 

Dr,  Addams, — I  appear  and  beg  to  be  heard — 

The  Vicar-Gbnkral.— Upon  what  do  you  wish  to  be 
heard? 

Dr.  Addams. — Upon  the  Statute. 
Title toappctr.      The  Vicar-Gbnbral.— You  mean  upon  the  question, 
whether  you  have  a  right  to  be  heard  or  not  ^ 

Dr.  AddatM. — Precisely  so. 

The  Vicar-Gknbral«-— We  confine  you  to  that. 

Dr.  Addams. — I  do  not  mean  to  say  a  word  beyond  thtt 
point. 

Dr.Lvshington. — Distinctly  understand  to  what  yoa 
are  confined,  namely,  to  the  question  whether,  oonsideriBg 
the  Statute  of  Henry  8,  which  has  been  referred  to,  yoo 
have  a  right,  notwithstanding  that  Stotvte,  to  be  heard 
at  all. 
Argumsmt.  Dr.  Addams. — I  will  confine  my  observations  to  that.    I 

undertake  to  satisfy  the  Court  that  that  Statute  has  nothing 
whatever  to  do  with  the  present  question,  and  I  shall  be 
exceedingly  surprised  if  their  ultimate  decision  should  be, 
that  it  is  incompetent  to  them  to  entertain  any  objection  to 
the  confirmation  of  the  Lord  elected  Bishop  of  Hereford,  by 
reason  of  any  provisions  of  that  Statute ;  and,  after  con* 
sidering  what  the  true  construction  of  that  Statute  is,  I  shsll 
be  surprised  indeed  if  this  Court  decline  to  entertain  tbe 
objection  under  the  supposition  that,  by  so  doing,  they  will 
fall  within  the  penalties  of  prcBmunire.  It  will  be  necessary 
to  begin  with  a  brief  reference  to  the  history  of  the  intro- 
duction of  this  Statute.  Bishoprics,  it  is  well  known,  were 
anciently  donative  by  the  prince,  by  the  mere  conveyance  of 
the  ring  and  staff*.  Aflerwards,  the  election  was  by  tbe 
Chapter ;  and  was  supposed  to  be  a  free  election,  but 
founded  upon  the  Conge  (CSUre.     It  is  agreed  that  the  con- 
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firmation  and  consecration  of  a  bishop  so  elected  belonged  184a 
to  the  Pope,  whereby  the  Pope  had  in  effect  the  disposal  of  ^^^^' 
all  the  bishoprics  in  England.'*'  But  the  Popes  were  not  ConfimuUian 
content  with  merely  the  confirmation  and  consecration,  but  'if  S^^3^^ 
insisted  on  various  occasions  upon  collating  or  nominating 
to  bishoprics,  and  that  produced  the  6rst  enactment,  2dth 
Edw.  3,  St.  6.  That  Statute  provided  (s.  3)  that  the  free 
elections  of  archbishops,  bishops,  and  all  other  dignities  and 
benefices  elective  in  England,  shall  hold  from  henceforth  in 
the  manner  as  they  were  granted  by  the  King's  progenitors, 
and  the  ancestors  of  other  lords,  founders  of  the  said  digni- 
ties and  other  benefices ;  "  and  in  case  that  reservation,  col- 
lation, or  provision  be  made  by  the  Court  of  Rome  of  any 
archbishopric,  bishopric,  dignity,  or  other  benefice,  in  dis- 
turbance of  the  free  elections,  collations,  or  presentations 
aforenamed,  that  at  the  same  time  of  the  voidance  that 
such  reservations,  collations,  and  provisions  ought  to  take 
effect,  our  Lord  the  King  and  his  heirs  shall  have  and 
enjoy  for  the  same  time  the  collations  to  the  archbishoprics 
and  other  dignities  elective  which  be  of  his  advowry, 
such  as  his  progenitors  had  before  that  free  election  was 
granted,  since  that  the  election  was  first  granted  by  the 
King's  progenitors  upon  a  certain  form  and  condition, 
as  to  demand  license  of  the  King  to  choose,  and  after  the 
election  to  have  his  Royal  assent,  and  not  in  other  manner ; 
which  conditions  not  kept,  the  thing  ought  by  reason  to  re- 
sort to  its  first  nature."  So  the  matter  stood  until  the  reign 
of  Henry  8,  and  then,  in  the  first  place,  there  was  a  Statute 
against  payment  of  Annates  to  the  see  of  Rome  (23  Henry  8, 
c.  20),  and  which  was  undoubtedly  the  foundation  of  the 
Act  25  Henry  8,  c.  20.  It  contained  provisions  against 
Annates  and  all  such  payments,  and  that  if  any  person 
should  be  delayed  from  a  bishopric  by  restraint  of  Bulls 
Apostolic,  he  should  be  consecrated  here  in  England  by  the 
Archbishop  of  the  Province.  This  was  evidently  directed 
against  the  usurpations  of  the  Papal  See.  It  was  passed  at 
the  very  commencement  of  the  Reformation,  when  we  were 

*  1  Inst  134-.     Gibs.  104.    3Sa>k.71. 
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184)6w  in  somediing  of  an  intermediate  state ;  the  Pope  was  ttjled 
Jak^I.  .jj  ^y^^^  ^^  „  j|.g  Holiness,''  and  ««  our  Holy  Father;"  and 
On^rnuiHtm  the  gist  of  it  was,  that  if  the  Pope  would  moderate  his.de- 
^  SmSriT'  naands,  and  not  exact  to  the  extent  he  had  done,  the  psy- 
ments  to  him  might  continue.  Clearly,  at  that  time  the 
jurisdiction  of  the  Pope  in  these  matters  was  not  altogether 
denied :  indeed^  there  was  a  letter  immediately  followii^ 
this  Statute,  written  in  the  year  after,  firom  Henry  8  to  the 
Pope,  commendngy  **  After  most  humhle  commendatioiii. 
and  most  devout  kissing  of  your  blessed  feet  ;**  and,  after 
this,  notwithstanding  this  Act,  when  Cranmer  came  to  be 
confirmed  and  consecrated  Archbishop  of  Canterbury,  Balb 
for  that  proceeding  were  obtained  from  Rome  ;*  but  they 
were  the  last  Bulls  received  in  England  in  this  King's  reigii. 
Immediately  following  the  consecration  of  Cranmer  tliere 
was  the  sentence  of  divorce,  and,  following  upon  that,  wsi 
the  final  breach  between  Henry  8  and  the  Pope,  which  wai 
declared  by  a  Statute  prohibiting  in  future  all  appeals  to 
Rome  under  the  penalties  of  pngmnnire*  Then  foUowed  the 
Statute  relating  to  the  matter  bow  in  hand, — 25  Henry  8, 
c.  20.  It  recited  th^  Act  respecting  Annates,  and  then  wait 
on  (sec.  3) : — "  Forasmuch  as  in  the  said  Act  it  is  not  plainij 
and  certainly  expressed  in  what  manner  and  fashion  Arch- 
bishops and  Bishops  shall  be  elected,  presented,  invested, 
and  consecrated  within  this  realm,  and  in  all  other  the  King's 
dominions,  be  it  now  therefore  enacted  that  the  said  Act  and 
every  thing  therein  contained  shall  be  and  stand  in  strength, 
virtue,  and  effect ;  except  only,  that  no  person  or  persons 
hereafter  shall  be  presented,  nominated,  or  commeiided  to 
the  said  Bishop  of  Rome,  otherwise  called  the  Pope,  or  to 
the  see  of  Rome,  to  or  for  the  dignity  or  office  of  any  Ardn 
bishop  or  Bishop  within  this  realm,  or  in  any  other  the 
King's  dominions,"  &c.  The  next  section  provided,  thtt 
at  every  avoidance  of  a  Bishopric  the  King  might  grant  to 
the  Dean  and  Chapter  a  License  to  proceed  to  election,  with 
a  Letter  Missive,  containing  the  name  of  the  person  they 
should  elect ;  by  virtue  of  which  License  they  should  in  dae 

»  Burnet,  Hist.  Ref.,  vol.  1,  p.  259. 


SUPPLEMENT.  xxiH 

elect  such  person,  and  none  other ;  and  if  they  should        1848. 

•  or  delay  their  election  above  twelve  days  after  deli-      Jah^I. 
of  the  License  or  Letters  Missive  to  them — what  then?    Omfirmation 
It  they  should  incur  the  penalties  of  a  pramunire  ?   No ;  ^  n^HStj"^ 
the  King  should  nominate  a  Bishop.     Sect.  5  provided, 

le  case  of  such  a  nomination  by  the  King,  that  such 
m  should  be  invested  and  consecrated  without  suing, 
iring,  or  obtaining  any  Bulls  or  other  things  at  the  see 
ome ;  and,  as  to  the  case  of  election,  if  the  said  Dean 
[Chapter,  after  such  License  and  Letters  Missive  to  them 
ted,  within  twelve  days,  do  elect  the  person  mentioned 
e  Letters  Missive,  according  to  the  request  of  the  King, 
their  election  shall  stand  good  and  effectual  to  ail 
ts ;  and  that  the  person  so  elected,  after  certification 

*  of  the  election,  under  the  common  seal  of  the  elec- 
to  the  King,  shall  be  reputed  and  taken  by  the  name 
rd  elected  of  the  said  dignity  and  office;  and  then, 
ng  such  oath  and  fealty  only  to  the  King  as  shall  be 
inted,  the  King,  by  his  Letters  Patent  under  the  great 
shall  signify  the  election  to  the  Archbishop  and  Metro- 
an  of  the  Province,  requiring  and  commanding  such 
tbishop  to  confirm  the  election,  and  to  invest  and  conse* 

the  person  so  elected,  and  to  give  and  use  to  him  all 
benedictions,  ceremonies,  and  other  things  requisite  for 
uime,  without  any  suing,  procuring,  or  obtaining  any 
s.  Letters,  or  other  things  from  the  see  of  Rome.  The 
section  inflicted  the  pains  and  penalties  of  pramuntre; 
for  what  ?  If  the  Dean  and  Chapter  proceed  not  to 
ion,  and  signify  the  same,  within  twenty  days  after  the 
nse  came  to  their  hands.  If  within  twelve  days  they 
not  proceed  to  election,  or  did  not  choose  the  person 
>d  by  the  King,  or  chose  some  one  else,  they  acted  con- 
to  the  Act ;  but  there  was  no  penalty,  and  the  only 
xjuence  was,  that  the  Crown  nominated  and  presented ; 
if  they  did  not  proceed  to  an  election  at  all*  within 
ty  days,  they  incurred  a  pramunire.  The  section  went 
t  inflict  the  same  penalties  of  pramunire,  "  if  any  Arch- 
>p  or  Bishop,  within  any  of  the  King's  dominions,  after 
mch  election,  nomination,  or  presentation  shall  be  sig- 
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1848.  nified  unto  them  by  the  King's  Letters  Patent,  shall  refuse, 
Jan^I.  hji^  ^q  qq^  confirm,  invest,  and  consecrate  with  all  due  dr- 
Ckmfirmaium  cumstance  as  is  aforesaid,  every  such  person  as  shall  be 
^f  ^^23*"'  ^  elected,  &c,  and  to  them  signified  as  is  above  mentionedi 
within  twenty  days  next  after  the  King's  Letters  Patent  of 
such  signification  or  presentation  shall  come  to  their  hands  f 
or  if  they  or  any  other  person  admit,  allow,  or  do  "mj 
other  process  or  act  to  the  contrary  or  let  of  due  execotioo 
of  this  Act ;"  which  provided  that  Bishops  should  be  con- 
secrated without  any  reference  to  the  see  of  Rome.  Tbe 
writ  of  pramunire  was  so  called  from  its  commencing  with 
tbe  words  pramunire  (a  barbarous  corruption  of  pramomri) 
Jacias;  and  the  offence  against  which  the  writ  of  pngmtmin 
was  directed  was  the  maintaining  of  Papal  usurpations,  in 
derogation  of  tbe  authority  of  the  Crown  ;  nor  can  the  penal- 
ties  of  that  offence  be  incurred  by  any  other  than  such  act, 
except  only  where  those  penalties  are  inflicted  expressly  by 
Statute  for  other  offences,  as  in  the  case  of  assisting  in  an  ille- 
gal marriage  of  any  of  the  Royal  family.  What  has  been  the 
interpretation  put  upon  the  Statute  ?  The  precedents  aie 
all  one  way.  There  are  none  in  the  reign  of  Edward  6» 
because  an  Act  was  passed  in  the  first  year  of  his  reign,  by 
which  all  those  processes  were  abolished,  and  Bishopries 
were  made  donative  by  Letters  Patent.  In  the  reign  of 
Mary  the  realm  was  reconciled  to  the  Pope  ;  but  in  tbe 
reign  of  Elizabeth  the  realm  again  became  Protestant,  and 
Parker  was  her  first  Archbishop.  Burnet,  after  stating 
Parker's  reluctance,  says,  *<  In  the  end,  he  was  with  great 
difficulty  brought  to  accept  of  it :  so,  on  the  8th  day  of 
July,  a  CongS  d'Slire  was  sent  to  Canterbury ;  and  upon  tbtt, 
on  the  22nd  of  July,  a  Chapter  was  summoned,  to  meet  the 
1st  of  August,  where  the  Dean  and  Prebendaries  meeting, 
they,  according  to  a  method  often  used  in  their  elections, 
did  by  a  compromise  refer  it  to  the  Dean  to  name  whom  be 
pleased,  and  he  naming  Dr.  Parker,  according  to  the  Queen's 
Letter,  they  all  confirmed  it,  and  published  their  election, 
singing  Te  Deum  upon  it.  On  the  9th  of  September  tbe 
Great  Seal  was  put  to  a  warrant  for  his  consecration,  directed 
to  the  Bishops  of  Duresme,  Bath  and  Wells,  Peterborough, 
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LandaflT,  and  to  Barlow  and  Scory  (styled  only  Bishops,  not        1846. 
being  then  elected  to  any  sees),  requiring  them  to  consecrate  ' 

him.  From  this  it  appears  that  neither  Tonstal,  Boum^  nor  Cdnfirmaiion 
Pool  were  at  that  time  turned  out.  It  seems  there  was  some  ^  ^^JK "" 
hope  of  gaimng  them  to  obey  the  laws,  and  so  to  continue 
in  their  sees.  This  matter  was  delayed  to  the  6th  of  De- 
cember. Whether  this  flowed  from  Parker's  unwillingness 
to  engage  in  so  high  a  station,  or  from  any  other  secret 
reason,  I  do  not  know.  But  then^  the  three  Bishops  last 
named  refusing  to  do  it,  a  new  warrant  passed  under  the 
Great  Seal  to  the  Bishop  of  LandaflT;  Barlow^  Bishop  elect 
of  Chichester ;  Scory,  Bishop  elect  of  Hereford ;  Coverdale, 
late  Bishop  of  Exeter ;  Hodgkins,  Bishop  Suffragan  of  Bed- 
ford; John,  Suffragan  of  Thetford;  and  Bale,  Bishop  of 
Ossory ;  that  they,  or  any  four  of  them,  should  consecrate 
him.  So  by  virtue  of  this,  on  the  9th  of  December,  Bar« 
lowy  Scory,  Coverdale^  and  Hodgkins  met  at  the  church  of 
St.  Mary-le-Bow,  where,  according  to  the  custom,  the 
CongS  d'Slire^  with  the  election,  and  the  Royal  assent  to  it, 
were  to  be  brought  before  them;  and  these  being  read, 
witnesses  were  to  be  cited  to  prove  the  election  lawfully 
made ;  and  all  who  would  object  to  it  were  also  cited.  All 
these  things  being  performed  according  to  law,  and  none 
coming  to  object  against  the  election,  they  confirmed  it,  ac- 
cording to  the  usual  manner."  So  that  a  practice  had  grown 
up  then,  as  now;  and  who  could  suppose  that  opposers 
were  cited^  if  they  were  not  to  be  heard  ?  Further,  on  this 
point  of  precedents,  Bum"^  sets  forth  that  opposers  are  to 
be  cited  and  called,  adding,  "  if  any  appear,  it  seemeth  that 
they  shall  be  admitted  to  make  their  exceptions  in  due  form 
of  law ;"  and  he  cites  a  case,f  occurring  early  in  the  reign 
of  Charles  1,  in  the  palmy  days  of  the  Church,— that  of  Dr. 
Montagu,  Bishop  of  Chichester,  whose  confirmation  was 
objected  to  by  a  person  who  had  no  particular  interest,  and 
whose  exceptions  were  rejected  because  they  were  ^'not 
offered  in  form  of  law ;  particularly,  were  neither  given  in 

*  Eccl.  Law,  tit.  **  Bishops,"  s.  2. 
t  Collier,  Eccl.  Hist,  vol.  2,  p.  745. 
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184a         writing,  nor  signed  by  an  Advocate^  nor  presented  by  any 

JakJ^I.      Proctor  of  the  Court."      Bum  adds :— "  The  Parliament, 

Qmfirmatum   not  at  first  apprized  in  point  of  form,  were  dissatisfied  with 

JSm^dT"  *^®  conduct  of  the  Vicar- General,  and  inquired  into  the 

behaviour  of  Dr.  Rives  on  that  occasion.     Upon  which  it 

hath  been  observed,  that  Dr.  Rives^  a  most  eminent  dvilian 

and  canonist,  admitted  that  the  opposition  was  good  and 

valid,  had  it  been  legally  offered ;  and  that  the  Parliameot 

of  that  time  proceeded  upon  the  same  opinion."     Dr.  Ri?ei 

did  not  conceive  that  he  should  have  incurred  the  penalties 

of  pnemunire  by  receiving  the  exceptions  if  they  had  been 

taken  in  due  form.     Neither  would  this  Court  incur  those 

penalties  by  hearing  the  exceptions,  if  they  should  prove  to 

be  taken  in  due  form. 

Dr.  Hardingf  on  the  same  side. — ^These  three  clergymen 
appear,  to  save  their  contumacy,  all  persons  having  objec- 
tions to  the  confirmation  being  cited  to  appear.  Besides,  this 
being  a  Court,  and  all  persons  being  called  upcm,  any  one 
offering  to  appear  according  to  the  forms  of  the  Court  has 
primdjacie  a  right  to  be  heard.  If  the  Court  has  no  appre- 
hension of  a  prcemunire,  by  what  law  could  the  Court  con^ 
sider  itself  called  upon  to  go  through  such  a  mockery  of 
justice  in  this  consecrated  place,  calling  upon  all  persons  to 
appear,  and  then  denying  the  right  of  any  person  who  ap- 
peared in  the  most  solemn  forms  of  ecclesiastical  law  to  be 
heard?  Assuming  that  the  Statute  of  Henry  8  is  the  impe- 
diment, a  penal  Statute  (and  this  is  a  highly  penal  Statute)  is 
to  be  construed  strictly ;  it  ought  to  be  expounded  accord- 
ing to  the  intent  of  them  that  made  it,  where  the  words  are 
doubtful  and  uncertain,  and  according  to  the  rehearsal  of  the 
Statute  ;"*"  and  the  words  must  be  taken  in  their  lawful  and 
rightful  sense.f  If  there  is  a  penalty  imposed  by  the  Sta- 
tute, it  is  only  upon  such  as  should  not  elect  pursuant  to 
the  Act,  or  should  oppose  the  confirmation  of  the  person 
"  so  elected,"  that  is,  ««in  due  form  elected."  If  this  Court 
refuse  to  hear  the  opposers,  non  constat  that  they  are  not 
prepared  to  prove  that  Dr.  Hampden  has  not  been  elected 

*  3  Inst.  SaO.  t  1  Init  381  b. 
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at  aXiy  or  has  been  chosen  by  persons  who*  had  no  right  to        1848. 
elect;  or  that  the  person  elected  was  not  under  a  l^al  dis-      ^^^'  ^^' 
ability.     In  Evans  v.  AtcuUhe,*  3  Car.  1,  decided  in  the    Qmfrmaiitm 
Court  of  King's  Bench,  when  the  circumstances  under  which  ^  h^^mL" 
the  Statute  was  passed  were  fresh  in  recollection,  the  Judges 
stated  the  manner  of  making  Bishops,  and  they  said  that 
the  Archbishop  was  to  examine  the  election  and  the  ability 
of  the  person.     The  intention  of  the  makers  of  the  Statute 
was  directed  against  Romish  usurpation.    The  doubt  arises 
upon  section  7,  which  inflicts  prasmunire  upon  persons  who 
should  ''  admit,  maintain,  allow,  obey,  do,  or  execute  any 
censures,  excommunications,   interdictions^  inhibitions,  or 
any  other  process  or  act " — ^but  that  must  be  confined  to 
processes  or  acts  ejusdem  generis — **  to  the  contrary  or  let  of 
due  execution  of  this  Act."      That   cannot    include    the 
appearance  of  a  party  pursuant  to  Citation,  or  the  hearing 
his  objections. 

Dr,  R.  PhiUitnore,  on  the  same  side,  cited  the  following 
passage,  from  Fuller's  Church  History ^f  to  shew  that,  in 
Montagu's  case,  the  only  reason  why  the  exceptions  were 
rejected  was  their  informality : — *'  There^is  a  solemnity  per- 
formed before  the  consecration  of  every  Bishop,  in  this  man- 
Der : — the  Royal  assent  being  passed  on  his  election,  the 
Archbishop's  Vicar-General  proceeds  to  his  confirmation, 
commonly  kept  in  Bow  Church.  A  process  is  issued  forth  to 
call  all  persons  to  appear,  to  shew  cause  why  the  elect  there 
present  should  not  be  confirmed.  For,  seeing  a  Bishop  is  in 
a  manner  married  to  his  see  (save  that  hereafter  he  taketh 
his  sumam%  from  his  wife,  and  not  she  from  him),  this 
ceremony  is  a  kind  of  asking  the  banns,  to  see  if  any  can 
allege  any  lawful  cause  to  forbid  them.  Now,  at  the  confir- 
mation of  Mr.  Mountague,  when  liberty  was  given  to  any 
objectors  against  him,  one  Mr.  Humphreys  (since  a  Parlia- 
ment Colonel,  lately  deceased),  and  William  Jones,  a  stationer 
of  London  (who  alone  is  mentioned  in  the  Record),  excepted 
against  Mr.  Mountague,  as  unfitting  for  the  episcopal  ofiice, 
chiefly  on  this  account, — because  lately  censured  by  Parlia- 
ment for  his  book,  and  rendered  uncapable  of  all  prefer- 

*  W.  Jonei.  15a     Palm.  457.  t  Cent.  xvii.  b.  11, 68. 
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1846.  loaent  in  the  Church.  But  exception  was  taken  at  Jones s 
Jak^I.  exceptions,  which  the  Record  calls  prcBtensoi  ariiemloi,  ai 
QmfirmaHtm  defective  in  some  legal  formalities.  I  have  been  informed, 
?^^^^-~itwa8  alleged  against  him  for  bringing  in  his  objectiom 
vivd  voce,  and  not  by  a  Proctor,  that  Court  adjudging  dl 
private  persons  effectually  dumb  who  speak  not  by  one 
admitted  to  plead  therein.  Jones  returned  that  he  coold 
not  get  any  Proctor,  though  pressing  them  importonatdy, 
and  proffering  them  their  fee,  to  present  his  exceptions,  and 
therefore  was  necessitated  are  ienus  there  to  allege  tiieai 
against  Mr.  Mountague.  The  Register*  mentioneth  no  psr« 
ticular  defects  in  his  exceptions;  but  Dr.  Rives,  Substitnte 
at  that  time  for  the  Vicar-General,  declined  to  take  any 
notice  of  them,  and  concludeth  Jones  amongst  the  contams- 
dous,  '  quod  nuUo  modo  legUiwi  comparuky  nee  aliquidim  hie 
parte  juxia  juris  exigeniiam  diceret,  exdperet,  vd  apptme' 
ret:" 

Dr.  Bat/fordf  on  behalf  of  the  Chapter,  was  stopped  by 
the  Court. 

The  VicAR-GsHBRAL. — Notwithstanding  the  very  able 
arguments  which  we  have  heard,  I  am  of  opinion  that  we 
are  bound  to  proceed  to  the  confirmation  of  Dr.  Hampden 
to  the  bishopric  of  Hereford,  under  the  provisions  of  the 
Statute  25  Hen.  8,  which  appears  to  me  clearly  to  extend 
to  the  present  case,  and  by  which,  should  we  commit  tf 
suffer  any  let  or  hinderance  to  such  confirmation,  we  shoold 
become  liable  to  the  penalties  of  pramunire.  As  r^ardi 
forms,  the  Act  itself  prescribes  no  mode  of  proceeding  in 
the  performance  of  the  duty  enjoined^  nor  refers  to  any; 
the  office  whence  these  proceedings  originate  supplies  nose 
beyond  the  form  now  in  use,  and  which  has  prevailed  and 
been  acted  upon  for  a  period  of  SOO  years.  The  Citation 
and  Preconization  may  seem  to  imply  the  existence  of  others, 
in  the  call  made  by  them  upon  opposers  to  appear  and  make 
their  objections^  if  they  have  any ;  but  how  these  objections 
are  to  be  received,  in  what  form  to  be  made,  how  to  be 

**  Kegistrum  Cantuar.,  fol.  140,  in  anno  16S8. 
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proved  or  sastained,  and  with  what  result,  is  nowhere,  that        184a 
I  can  find,  laid  down,  with  reference  to  the  confirmation      ^*'^'  ^^' 
of  Bishops  in  England,  by  any  writer  on  the  subject,  or  by    QmfirmatUm 
any  book  of  authority  relating  to  the  Canon  and  Ecclesias-  ^  j^j^^"" 
tical  Law,  or  the  practice  thereof,  as  prevailing  and  esta- 
blished in  this  country.    Whether  in  the  Codes  of  other 
countries  any  such  forms  of  procedure  are  to  be  found, 
grounded  upon  the  Canon  Law,  or  the  Decrees  of  Councils, 
I  am  unable  to  say.    In  the  present  case,  we  are  bound  by 
the  Statute  Law  of  the  realm,  which  affords  us  no  alternative 
but  that  of  confirming  the  election  which  is  certified  to  have 
been  made  by  the  Dean  and  Chapter  of  Hereford,  or  subject 
ourselves  to  the  pains  and  penalties  of  pramunire. 

Dr.  Lvshinoton.^— The  question  which  is  now  to  be  de- 
cided is,  in  the  first  instance,  whether  the  parties  who  have 
attempted  to  appear  are  entitled  to  appear  and  to  be  heard 
before  the  Commissioners  of  his  Grace  the  Archbishop  of 
Canterbury.  Now,  if  they  were  entitled  to  appear  before 
this  Court,  it  would  almost  of  necessity  follow  that  they 
would  be  entitled  to  be  heard,  and  that  their  objections 
must  be  discussed  and  disposed  of  by  the  authority  of  the 
same  tribunal.  But  that  this  Court  could  have  power  to 
examine  into  any  case  regarding  the  lifl?,  conduct,  or  pro- 
ceedings of  a  person  chosen  to  be  a  Bishop  of  this  realm, 
since  the  passing  of  the  Clergy  Discipline  Act,  I  entertain 
great  and  serious  doubts.  I  apprehend  that  it  would  be 
impossible  fbr  us  under  any  circumstances  to  enter  into  the 
consideration  of  any  one  fact  or  circumstance  forming  a 
charge  or  offence  comprised  within  that  Statute.  But  it  iaf 
not  necessary  to  follow  up  this  consideration ;  for  it  is  our 
duty  to  look,  in  the  first  instance,  to  the  Statute  passed 
expressly  for  the  regulation  of  our  conduct  upon  the  pre- 
sent occasion.  The  Statute  which  has  been  so  oflen 
referred  to^  and  read  in  great  part  by  Dr.  Addams; 
is  a  Statute  truly  described  to  have  been  passed  at  the 
commencement  of  the  Reformation:  a  Statute  memorable, 
no  doubt,  for  all  its  provisions,  and  not  the  less  so 
because  it  restored  to  the  Crown  of  Great  Britain  its  un- 
doubted right,  and  put  to  sleep  for  ever  the  pretensions  of 
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1848.  the  Bishop  of  Rome :  a  Statute  to  be  held,  therefore,  in  re> 
_- '  verence,  and  to  be  carried  into  execution  to  the  fuU  extait 
Qmfirmatum  of  its  spirit  and  its  letter.  Now»  what  are  the  words  of  tbst 
^  ^i!5SK'""Stetute?  The  words  of  the  Statute  admit,  as  I  thiok, 
of  no  doubt  whatever.  Afler  having  recited  that^  in  the 
Act  23  Hen.  8,  '*  it  was  not  plainly  and  certainly  expressed 
-  in  what  manner  and  fashion  Archbishops  and  Bishops 
should  be  elected,  presented,  invested,  and  oonsecrated," 
it  goes  on  to  enact,  in  express  terms,  6rBt,  that  *^  the  said 
Act,  and  every  thing  therein  contained,"  that  is,  relating  to 
the  payment  of  Annates,  '<  shall  be  and  stand  in  strength, 
virtue,  and  effect,'*  except  only,  that  no  person  shall  be 
presented  to  the  see  of  Rome ;  and  afWr  having  confirmed 
the  former  Act,  therefore,  in  every  respect  but  one,  it  pre- 
scribes minutely,  in  the  4th,  5th,  and  6th  sections,  the  form 
of  proceeding.  Now  the  form  of  proceeding  is  this:  the 
Crown  issues  a  Cong£  d^ilire  to  those  who  have  the  right  to 
elect  Bishops,  and,  at  the  same  time,  a  Letter  Missive,  con- 
taining the  name  of  the  person  to  be  elected*  We  need  not 
enter  into  a  discussion  of  the  question,  what  would  be  the 
state  of  the  case  supposing  there  had  been  no  election  at  aU, 
because  there  is  presented  to  us  the  record  of  an  election 
under  the  corporate  seal  of  the  Dean  and  Chapter  of  Here- 
ford, and  beyond  that  corporate  seal  we  cannot  go.  The 
Statute  then  requires  and  commands  the  Archbishq),  to 
whom  a  signification  shall  be  made,  '*  to  confirm  the  said 
election,  and  to  invest  and  consecrate  the  person  so  elected 
to  the  office  and  dignity  that  he  i^  elected  unto."  If  this  were 
the  only  passage  in  the  Statute,  it  is  directory  to  the  Arch- 
bishop, whose  Commissioners  we  are,  to  proceed  to  the  om- 
firmation  of  the  person  so  chosen.  I  think  that  this  is  not  a 
place  nor  an  occasion  in  which  it  would  be  becoming  in  as 
to  enter  into  a  long  and  minute  examination  of  the  argument!} 
or  of  the  cases  which  have  been  cited.  Nor  is  it  in  the 
slightest  degree  necessary  that  we  should  hold  that  the 
penalty  ofprcemunire  would  attach,  if  we  should  allow  parties 
to  appear  and  be  heard  as  opposers.  It  may  be  so ;  pe^ 
haps  the  better  opinion  is,  that  it  would  attach  ;  but  if  we  are 
ordered  to  proceed  to  confirmation,  and  there  is  nothing  in 


SUPPLEMENT.  xxxi 

this  Statute  which  gives  us  a  discretion  in  exercising  the  1848. 
power  so  confided  to  us,  then,  I  apprehend>  it  becomes  our  ^^^-  ^^* 
bounden  duty  to  proceed  accordingly.  I  will  advert  briefly  Confirmation 
— it  shall  be  very  briefly— to  what  are  called  precedents.  It  ^/  ^^^i^ 
appears  that,  from  the  passing  of  this  Statute  of  25  Hen.  8 
up  to  the  present  time,  there  have  been  two  instances — and 
two  instances  only — which  are  said  to  savour  of  precedents. 
With  respect  to  the  case  of  Archbishop  Parker,  I  am  unable 
to  collect  from  the  statement  of  Dr.  Addams  that  that 
throws  any  light  upon  the  construction  of  this  Statute ;  and 
I  must  say  that  it  is  impossible  to  take  the  construction  of  a 
Statute  from  a  book  like  the  work  of  Bishop  Burnet  on  the 
Reformation :  the  observations  of  persons  not  lawyers  would 
not  enable  us  to  form  a  just  and  legal  conclusion.  With  re* 
gard  to  the  case  of  Bishop  Montagu,  I  must  express  my 
opinion  very  confidently  that  that  was  a  case  in  the  worst  pos- 
sible times.  At  what  period  did  it  occur  ?  At  a  period  when 
the  Parliament  were  usurping  the  rights  of  the  Crown,  and 
the  Crown  trenching  upon  the  privileges  of  the  Parliament. 
It  appears  quite  evident  that  this  precedent  occurred^f 
precedent  it  be  termed — in  times  when  no  reliance  could  be 
placed  upon  the  decision  of  any  Court  whatsoever.  For 
what  right  had  the  House  of  Commons  to  interfere  with 
regard  to  the  question,  whether  Dr.  Rives  had  or  had 
not  done  his  duty  upon  that  occasion  ?  Is  it  not  perfectly 
evident  that  Dr.  Rives,  acting  as  he  did  upon  that  occasion, 
might — I  will  not  say  that  he  was — but  might  have  been, 
actuated  by  a  fear  of  encountering  the  i^rath  of  the  House 
of  Commons  of  those  days,  and  so  resorted  to  the  tech- 
nical evasion,  that  the  Articles  had  not  been  signed  pro- 
perly ?  But  am  I  to  come  to  the  conclusion  that,  because 
he  rejected  them  for  want  of  form,  therefore  he  would 
have  received  them  if  they  had  been  in  form,  in  the  teeth  of 
this  Statute,  without  finding  it  recorded  in  any  book  what- 
ever that  any  such  expression  ever  came  from  the  mouth  of 
Dr.  Rives  ? — for,  it  is  a  mere  innuendo,  which  some  per- 
sons have  thought  fit  to  afiix  upon  his  conduct.  There  are 
other  points  with  regard  to  the  form  of  proceeding,  and  the 
alleged  inconsistency  of  citing  persons  to  appear  and  then 
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1818.        not  hearing  them.    Why^  no  doubt  there  may  be  an  incon- 

^^JLi*'      sistency  in  these  modes  of  proceeding;  indeed,  I  think  it 

Co^^wuktum  would  be  vain  to  deny  that  such  is  the  case.     But  what  are 

^  ^^iC  ^®  ^*^^  ^  "^^  ^"^  ^^^  *"  Sutute  was  passed  were 
times  when  we  were  emerging  from  the  power  of  the 
Papacy  into  the  freedom  of  the  ReformatioDy  and  when  the 
practice,  and  I  am  sorry  to  say  the  prindplesy  too,  Tscil- 
lated ;  and  is  there  any  wonder  that  a  sovereign  upon  this 
throne,  in  those  times,  should  be  anxious  to  retain  the  andeot 
form,  though  at  the  same  ^me  anxious  to  engross  into  hit 
own  hands  the  real  power  ?  I  shall  follow  this  up  no  for- 
ther  than  by  expressing  my  conviction,  as  one  of  the  Com- 
missioners,— without  saying  that  any  one  would  incur  the 
penalty  o£  praemunire, — that  I  conceive  it  my  duty  to  refbae 
to  allow  the  iqspearance  which  is  now  offered,  and  to  proceed 
to  the  confirmation  of  Dr.  Hampden. 

Sir  J.  DoDSON. — I  have  only  to  express  my  entire  con- 
currence in  the  judgment  which  has  been  given. 

The  confirmation  was  then  proceeded  with,  the  same 
forms  being  observed,  mutatU  mutandis^  as  in  the  preoeding 
case. 


Jan.  U.  In  the  Court  of  Queen's  Bench,  Sir  F.  Kelly,  Q.C.,  moved 

for  a  Rule  to  shew  cause  why  a  Mandamus  should  not 
issue,  directed  to  the  Most  Reverend  Father  in  God,  William 
Lord  Archbishop  of  Canterbury,  Primate  of  all  England  and 
Metropolitan,  and  to  his  Vicar-General,  Sherrard  Beaumont 
Bumaby,  Doctor  of  Laws,  commanding  them,  or  one  of 
them,  at  a  Court  to  be  therefor  duly  holden  in  the  cause,  or 
business,  or  matter  of  the  confirmation  of  the  election  of  the 
Reverend  Renn  Dickson  Hampden,  Doctor  of  Divinity,  to 
the  Bishopric  of  Hereford,  to  permit  and  admit  to  appear  in 
due  form  of  law  the  Rev.  Richard  Webster  Huntley,  Clerk, 
Master  of  Arts  of  the  University  of  Oxford,  Vicar  of  Ald»- 
bury,  in  the  county  of  Salop  and  diocese  of  Hereford ;  the 
Rev.  John  Jebb,  Clerk,  Master  of  Arts,  of  Trinity  College, 
Dublin,  Rector  of  Peterstow,  in  the  county  and  diocese  of 
Hereford  aforesaid ;  and  the  Rev.  William  Frederick  PowcDi 
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::ierk^  Master  of  Arts  of  the  University  of  Cambridge,  Per-        184a 
[>etual  Curate  of  Cirencester,  in  the  county  of  Glocester^  to      Ja^*'* 
[yppose  the  said  confirmation  of  the  said  election  of  the  said    Qn^^maium 
Doctor  Renn  Dickson  Hampden^  and  to  hear  and  determine  ^f  ^**^?j*^ 
upon  such  opposition^  and  upon  the  articles,  matters,  and 
proofs  thereof. 

The  application  was  founded  upon  an  affidavit  of  the 
parties  on  whose  behalf  it  was  made,  and  their  Proctor, 
which  set  forth  that,  on  the  occasion  of  the  confirmation  of 
the  Bishop  elect,  on  being  asked  by  the  Vicar-General  whe- 
ther  he  had  got  his  objections  in  writing,  Mr.Townsend, 
the  Proctor,   proposed  to  hand  in  a  Libel,   which  was 
refused,  and  the  Vicar-General  would  not  all6w  him  to 
appear  or  to  be  heard ;  that  the  Court  refused  to  hear  any 
argument,  except  on  the  preliminary  question  whether  the 
opposers  were  entitled  to  appear  and  to  be  heard;  and, 
without  hearing  any  one  on  the  other  side,  determined  that 
they  were  bound  by  the  Statute  of  Henry  8  to  reject  all 
opposition,  to  deny  all  parties  the  right  to  be  heard,  and 
simply  to  obey  the  mandate  of  the  Crown  and  to  confirm 
the  Bishop,  and  then  proceeded  to  pronounce  sentence  of 
confirmation  accordingly.    They  further  deposed,  that  *'  the 
opposition  so  intended  to  be  made  to  the  then  present  con- 
firmation of  the  election  of  Dr.  Hampden  to  the  Bishopric 
of  Hereford  was  founded  upon  two  books,  written,  printed, 
and  published  by  him,  the  avowed  purport  or  object  of  the 
first  of  the  said  books  being  to  illustrate  the  injurious  effects 
of  dogmatism  in  theology ;  and  in  both  books,  in  illustra- 
tion of  the   (supposed)   effect  of  dogmatism  in  theology, 
it  is  well  known,  or  justly  suspected,  that,  whether  so  by 
him  intended  or  not,  he  hath  in  fact  spoken  or  declared  in 
the  manifest  derogation  or  depraving  of  many  things  in 
the  Book  of  Common  Prayer,  and  maintained  or  affirmed 
divers  doctrines  repugnant,  or  at  least  contrary,  to  the 
Thirty-nine  Articles  of  the  Church  of  England,  especially 
those,  or  most  or  many  of  them,  particularly  concerning 
faith  and  doctrine :  and  these  deponents  further  say,  that 
expressly  by  reason  of  or  with  reference  to  such  his  two 
books  aforesaid,  he,  the  said  Dr.  Hamp<len  (then  recently 
VOL.  v.  e 


jl 
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1848.         appointed  Regius  Professor  of  Divinity  in  the  University  of 

Jak^I.      Oxford),  in  the  year  of  Our  Lord  18S6,  incurred  the  solemn 

OmfirmaHoH  censure  o£  that  University^  and  which  censure  (the  said  Dr. 

^  oia^dT'  ^*™P^®"  neither  then  nor  since  having  in  any  manner 
explained,  or  removed,  or  retracted  those  parts  of  his  teach* 
ing  which  have  led  to  his  being  so  justly  suspected  as  afore- 
said) was,  in  effect,  re-affirmed  by  the  said  University  in 
the  year  of  Our  Lord  184S:  and  these  deponents  further 
say,  that  Articles,  alleging  and  setting  up  such  unsoundnen 
of  doctrine  and  teaching  of  the  said  Dr.  Hampden,  had  been 
prepared  and  signed  by  certain  learned  civilians,  ready  to 
be  given  in  as  aforesaid,  had  the  said  parties  been  permitted 
to  appear,  and  which  these  deponents  are  advised  and 
believed  to  present  and  contain  sufficient  ground  of  oppon- 
tion  to  the  confirmation  of  the  said  Dr.  Hampden ;  and  the 
deponent,  the  said  Richard  Edward  Austin  Townsend,  was 
ready  to  bring  in,  in  due  form  of  law  as  aforesaid,  and  then 
and  there,  if  called  on  so  to  do,  to  sustain  by  proof." 

The  Court  (Lord  Denman,  C.  J. ;  Patteson,   Coleridge^ 
and  £rle,  JJ.)  granted  the  Rule  nisi, 
Jan.  24>  25,      Cause  was  shewn  against  the  Rule,  on  behalf  of  the 

26,  &  27.  Archbishop  of  Canterbury,  by  the  Attorney  and  Soliator- 

General  (instructed  by  the  Government,  with  the  consent 
of  the  Archbishop),  Mr.  M.  D.  Hill,  Q.C,  Dr.  Baf(/ard, 
and  Mr.  Waddingion,  The  Rule  was  supported  by  Sir  F. 
Kelly y  Dr.  Addams,  Mr.  A.  J.  Stephens,  Mr.  Peacock,  and 
Mr.  Baddeley, 

Feb.  1.  The  Judges  were  equally  divided,->two  being  of  opinion 

that  the  Rule  should  be  discharged,  and  two  that  it  should 
be  made  absolute.  The  following  is  a  summary  of  thar 
respective  judgments. 

JuDGMiNT.  Erlb,  J. — The  question  depends  upon  the  construction 

of  the  Sutute  25  Hen.  8,  c.  20.  Upon  a  review  of  tfait 
Act,  it  appears  that  the  power  of  nominating  Bishops  is 
given  to  the  King,  and  that  the  Archbishop  has  no  autho- 
rity to  judge  whether  the  King  has  properly  exercised  that 
power :  on  the  contrary,  the  Archbishop  is  made  liable  to 
the  penalties  of  pnemunire  if  he  shall  not,  within  twenty 
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days,  conflrm,  invest,    and  consecrate  the  Bishop  whose        1848. 
election  has  been  signified  to  him  by  the  King's  Letters  * 

Patent.  It  is  not  contended  that  the  Archbishop  is  to  sit  Confirmation 
and  judge  of  the  King's  nomination :  when  the  Bishop  has  ^^^^X"* 
been  elected  by  the  Dean  and  Chapter,  the  King  is  to  sig- 
nify that  election  by  his  Letters  Patent,  and  to  require  the 
Archbishop  to  confirm  it.  Does  the  wonl  ''  confirm  "  mean 
that  the  Archbishop  is  to  try  the  qualifications  of  the  person 
dected  P  According  to  the  general  rule,  the  words  of  the 
Statute  are  to  be  construed  in  their  ordinary  sense ;  whence 
it  follows  that  the  command  to  confirm  does  not  involve  any 
authority  to  judge  of  the  fitness  of  the  person  elected. 
The  election  by  the  Dean  and  Chapter  is  to  be  **  good  and 
effectual  to  all  intents/'  which  it  cannot  be  if  voidable  by 
the  Archbishop.  It  is  said  that  the  word  '*  confirm,"  in  re- 
ference to  Bishops,  has  a  technical  sense  in  the  Canon  Law, 
and  includes  an  examination  into  the  qualifications  of  the 
elected;  that  this  power  was  exercised  throughout  the 
whole  Christian  world  down  to  the  time  of  Henry  8,  and 
that  the  Legislature  intended  the  word  to  be  taken  in  that 
tense.  But  the  reception  of  evidence  of  extrinsic  facts,  with 
a  view  to  alter  the  received  meaning  of  known  words,  is  not 
to  be  permitted ;  and  besides  this,  it  does  not  appear  to  me 
that  the  alleged  practice  has  been  proved.  There  is  no 
foundation  in  fact  for  the  assertion  that  the  Legislature 
referred  to  that  part  of  the  Canon  Law  which  has  been 
cited,  and  which  was  pertinent  to  contested  elections  by 
large  numbers,  but  not  to  a  nomination  by  the  King.  Be- 
sides, the  foreign  Canon  Law  has  no  binding  effect  in  Eng- 
land. The  proclamation  made  at  the  time  of  the  confirma- 
tion can  be  of  no  avail  against  the  Statute,  which  renders 
both  the  election  and  confirmation  mere  forms, — the  vestiges 
of  rights  that  have  ceased ;  otherwise  the  right  of  opposing 
would  have  been  asserted,  whereas  no  such  instance  has  been 
produced.  The  opinions  of  all  the  text-writers,  from  Lord 
Coke,  are  of  positive  force  against  the  right.  The  inten- 
tion of  the  Statute  was  not,  as  contended,  to  put  an  end  to 
the  interference  of  the  See  of  Rome  with  the  English 
Church ;  but,  as  expressed,  to  prohibit  such  interference, 
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lSi&        and  at  the  same  time  to  lay  down  the  manner  of  cona^ 

Jam^I.      erating  the  Bishops  of  the  Church  so  separate  from  the  See 

Omfirmaikm   of  Rome.    Effect  must  be  given  to  every  part  of  the  Sts- 

^  M^mSi^  ^"^*  which  not  only  destroys  the  Pope's  usurpation,  but 

declares  Uie  rights  of  the  King,  and  was  intended  to  put  an 

end  to  all  contests  between  the  Crown  and  the  Ecdenastical 

authorities.    The  Rule  must  be  discharged. 

CoLBBiDOB,  J. — I  rest  my  judgment  on  this  narrow 
ground,  that  the  applicants  have  laid  such  reasons  before 
the  Court  as  entiUe  them  to  a  Mamiamnu^  in  order  that  it 
may  be  demurred  to,  or  met  by  a  return.  If  this  be  the 
case  of  an  inferior  Court,  with  a  question  before  it  for  deci- 
sion, with  parties  lawfully  summoned  to  appear,  and  with 
sufficient  interest  to  entitle  them  to  be  heard;  then  it  is 
within  the  province  of  this  Court  to  compel  the  inferior 
Court  to  allow  those  parties  to  appear,  and  to  hear  thdr 
allegations.  We  compel  the  Ecclesiastical  Courts  to  address 
themselves  to  the  discharge  of  their  duty,  and  restrain  them 
when  it  is  shewn  that  they  are  about  to  exceed  their  juris- 
diction.  If  the  confirmation  was  all  a  shadow,  no  one  could 
have  any  interest ;  but  two  of  the  parties,  as  incumbents  in 
the  diocese,  have  a  deep  interest  in  the  faith  and  doctrines  of 
their  Bishop.  In  considering  the  Statute  of  Henry  8,  the 
question  is,  what  is  the  import  of  the  word  ^'  confirm?**  VI 
confirmation  be  a  solemn  judicial  act,  usage  cannot  contra- 
dict it,  nor  disuse  render  it  obsolete.  By  the  practice  of  this 
Court,  absolute  certainty,  either  in  fact  or  law,  is  not  re* 
quired  before  granting  the  writ :  if  the  matter  of  fact  be 
made  probable,  we  leave  it  to  a  jury  to  decide  the  fact,  and 
we  allow  the  matters  of  law  to  remain  on  the  record,  in 
order  that  our  decision  may  be  reviewed  by  a  higher  tribu- 
nal. If  we  refuse  the  Rule,  we  prevent  all  inquiry.  The 
case  of  the  applicants  is,  that  there  were  four  great  General 
Councils  held,  whose  authority  is  recognized  in  matters  of 
doctrine  by  the  Statute  of  Elizabeth,  two  of  which  (those  of 
Nicsea  and  of  Chalcedon)  say  that  no  Bishop  can  be  confirmed 
''  prater  voluntatem  tnelropolUani,**  The  fact,  of  the  neces- 
sity of  confirmation  by  the  metropolitan,  is  established  by  a 
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large  body  of  evidence  antecedent  to  the  rise  of  the  Canon        184^. 
Law,  which,  it  is  not  denied,  required  such  confirmation,  ' 

and  treated  it  as  a  judicial  proceeding.  The  Canon  Law  in  Qn^vmatUm 
this  country  was  subject  to  the  Statute  Law ;  but  as  a  gene-  ^  ^^jj^"" 
ral  rule,  our  Ecclesiastical  Courts  have  governed  themselves 
by  the  Canon  Law ;  and  it  is  necessary  to  shew  that  that 
law,  which  Udopted  what  was  decreed  by  Councils^  has  not 
been  adopted  in  this  country.  There  are  numerous  in« 
stances  of  the  exercise  of  the  power  of  confirmation  by  the 
metropolitan  from  1877  to  1416.  The  objects  of  the  Sta* 
tttte  S5  Hen.  8^  c.  20,  were^  to  put  on  a  clear  foundation  the 
right  of  the  Crown  as  to  the  appointment  of  Bishops,  and  to 
prevent  the  interference  of  Rome  in  the  making  and  confir- 
mation of  Bishops.  There  is  not  a  word  in  the  Statute  to 
derogate  from  the  power  of  the  metropolitan,  which  was 
rather  increased  by  the  removal  of  the  Pope's  interference. 
The  silence  of  the  Statute  on  the  subject  of  qualification 
arises  from  the  fact  that  it  was  passed  aUo  inhiUu.  The 
question  turns  on  the  meaning  of  the  word  **  confirm.**  The 
Archbishop  is  to  confirm  and  consecrate ;  but  no  direction 
is  given  him  how  he  is  to  confirm.  If,  when  the  Statute 
waspassedy  he  had  asked  ''How  am  I  to  confirm?"  the 
answer  must  have  been,  <<  As  before  the  Act."  If  before 
the  Statute  he  was  bound  to  examine  at  confirmation^  so  is 
be  now.  If  the  construction  of  the  word  "  confirm  "  con- 
tended for  be  correct,  the  Archbishop  would  be  bound  to 
confirm  any  one  who  might  be  elected,  if  he  were  a  heretic, 
an  infidel,  a  bad  liver,  or  disqualified  by  age  or  want  of 
Orders.  I  think  confirmation  and  consecration  cannot  be 
separated ;  and  the  Office  for  Consecration  shews  that  the 
Archbishop  does  not  act  merely  ministerially.  I  cannot 
believe  that  a  Statute  which,  though  with  a  rough  hand, 
freed  us  from  the  vexatious  interference  of  Rome>  at  the 
same  time  intended  that  our  Archbishops  should  be  liable  to 
these  penalties  if,  in  the  discharge  of  a  most  solemn  duty, 
they  refused  to  confirm  the  election  of  a  Bishop  who  might  be 
disqualified  for  that  sacred  office.  Forms  established  by  usage 
become  binding,  and  all  lawyers  know  that  it  is  by  forms 
that  rights  are  substantially  protected.    For  more  than  three 
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184a         hundred  years  these  forms  have  taken  a  judicial  shape  in 

^^^'  ^^'      open  Court;  and  although  it  has  been  urged  that  there  has 

QmfinHaHak   been  a  total  want  of  the  exercise  of  this  right  since  the 

^  nI^^SZ^  Reformation,  this  has  not  been  satisfactorily  made  out    It 

seems  to  me  that  this  Rule  ought  to  foe  made  absolute. 

Patteson,  J. — The  Canon  Law  establishes  that,  in  all 
Christian  countries,  and  wherever  and  however  Bishops 
were  elected,  such  election  was  required  to  be  confirmed  in 
order  to  be  perfect ;  that  such  confirmation  was  a  judicial, 
not  a  ministerial  act,  and  which  required  examination  into 
the  process  of  the  election,  and  the  qualifications  of  the  per- 
son elected.  All  Christian  people  were  interested,  and  there- 
fore  all  persons  were  cited  generally,  and  in  some  instances 
individuals  were  cited  specially,  to  come  and  state  their  ob- 
jections, and  such  citation  was  practised  in  this  country  be- 
fore the  Statute  of  Hen.  8.  Before  and  at  the  time  of  the 
passing  of  that  Act,  the  election  of  Bishops  required  to  be 
confirmed  ;  that  confirmation  was  a  judicial  act,  and  all  per- 
sons were  cited  to  make  their  objections.  Several  instances 
(previous  to  the  Statute  of  Hen.  8)  of  Archbishops  refusing 
to  confirm  were  cited  (in  Argument)  from  Wharton's  Jng^ia 
I  SacrOf  upon  objections  to  the  qualifications  of  the  parties 
elected^  in  which  the  elections  were  annulled.  It  is  esta- 
blished by  the  authorities,  that,  when  the  Statute  25  Hen.  8 
passed,  confirmation  was  a  judicial  act.  By  that  Statute,  the 
Archbishop  is  not  required,  in  express  terms^  to  confirm 
without  inquiry,  or  in  any  other  than  the  usual  form.  If 
the  Statute  had  not  introduced  the  Letters  Missive,  the 
election  must  have  been  free,  and  the  confirmation  must 
have  been  clearly  a  judicial  act.  The  Letters  Missive  make 
the  election  a  mere  form  :  does  it  also  make  the  confirma- 
tion a  mere  form  ?  It  is  said  that  the  election  is  to  stand 
''  good  and  effectual  to  all  intents  ;"  so  that  the  refusal  to 
confirm  cannot  affect  the  election.  It  may  be  that  the  elec- 
tion is  to  stand  good  as  an  election,  but  the  Statute  has 
made  no  provision  for  the  refusal  of  the  Archbishop  to  con- 
firm, and  has,  therefore,  in  some  sense,  placed  it  in  the 
power  of  the  Archbishop  to  refuse,  subject  to  the  penal  con- 


SUPPLEMENT.  xzxix 

sequences  of  refusal.     The  Legislature  seems  to  have  con-        1848. 
sidered  that  confirmation  was  not  necessary  where  there  was      ^^^' 
no  election  ;  and  in  the  Irish  Statute,  which  abolishes  elec-    Qmjnatkm 
tion,  no  mention  is  made  of  confirmation.    I  am  required,  ^  w^fA^ 
without  any  express  words  to  that  efi*ect,  to  say  that  the 
Legislature  intended  to  carry  forms  into  the  confirmation, 
as  well  as  into  the  election,  of  Bishops ;  but  I  cannot  go 
beyond  what  the  express  words  compel  me,  and  I  construe 
the  words  according  to  their  common  sense.     It  appears  to 
me  that,  by  the  fifUi  section,  the  Archbishop  is  required  to 
conduct  the  confirmation  as  of  old  time,  as  hath  been  accus- 
tomed, t.^.  in  a  judicial  manner.    The  seventh  section  re- 
quires him  to  confirm  the   election   within   twenty   days, 
under  the  penalties  of  a  pnemunire;   it  has  been  hence 
argued  that  confirmation  cannot  be  a  judicial  inquiry ;  but 
it  does  not  lead  to  such  a  consequence ;  and  in  the  fifth  sec- 
tion nothing  is  said  about  the  time  when,  after  an  election, 
-the  confirmation  is  to  be  made.     The  true  meaning  of  the 
seventh  section  is,  that,  if  the  Archbishop  shall  refuse,  ttith' 
omi  lawful  cause,  to  confirm  within  twenty  days,  he  shall  be 
liable  to  the  penalty.     All  laws  require  to  be  construed  in 
that  way.     A  bona  Jide  belief  of  the  unfitness  of  the  Bishop 
elect  would  be  a  lawful  cause.    If  confirmation  be  a  judicial 
act,  there  is  nothing  in  the  seventh  section  which  would 
subject  the  Archbishop  to  those  penalties,  if  he  proceeded 
homdjide.    The  construction  I  put  upon  the  Statute  does 
^ot  derogate  from  the  prerogative  of  the  Crown  ;  it  does  not 
give  the  Archbishop  power  to  put  a  veto  upon  the  nomina- 
tion of  the  Crown,  but  only  the  exercise  of  his  ancient 
power.     The  disuse  o?  a  power  or  authority  will  not  destroy 
it.     If  confirmation  is  a  ministerial  and  not  a  judicial  act,  a 
solemn  mockery  has  been  gone  through  ;  but  if  it  is  a  judi- 
cial act,  the  parties  are  entitled  to  appear  and  make  their 
objections.    There  is  no  sufficient  evidence  to  shew  that  the 
Statute  was  intended  to  alter  the  nature  of  confirmation. 
The  next  question  is,  who  are  entitled  to  be  heard  ?     The 
words  of  the  Citation,  since  the  Statute  of  Hen.  8,  are,  that 
'<  all  persons  "  may  coine  forward  and  make  their  objections. 
A  notice  to  this  effect  is  proclaimed  in  the  Church.    The 
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184a  Vicar-General^  then,  was  not  justified  in  refusing  to  hear 
Jan^I.  objections  unless  he  was  prevented  by  the  Statute.  He  was 
Cb^rmaiuM  bound  by  law  to  hear  them,  as  *'  all "  were  cited,  and  as 
^f  ^"^2Jjf*"  *^®  ®^  ^®  applicants  are  beneficed  clergymen  in  the  dio- 
cese of  the  Bishop  elect,  they  ought  to  have  some  remedy. 
Then  is  the  writ  of  Mandamui  the  proper  remedy  ?  I  doabt 
whether  there  would  be  an  appeal  from  the  Archbishop 
under  any  circumstances.  The  case  of  Rex  v.  Justices  of 
Kent*  is  in  point.  The  Mandamus  put  them  in  motion;  hut 
it  did  not  direct  them  how  to  act.  Here  is  a  declining  of 
jurisdiction  in  consequence  of  a  misconstruction  of  a  Sta- 
tute* I  have  had  great  doubts  as  to  the  power  of  this  Coart 
to  grant  a  Mandamus^  under  the  circumstances,  and  my 
mind  has  fluctuated  both  during  the  Argument  and  during 
the  Judgment  of  my  brother  Erie.  Formerly,  the  decree  of 
this  Court  was  final ;  now,  its  judgment  may  be  reviewed 
by  a  Court  of  Error;  and  considering  that,  by  refusing  the 
writ  we  prevent  the  parties  from  appealing  against  our  deci- 
sion, whereas,  if  we  grant  the  writ,  it  will  only  lead  to  a 
fuller  consideration  and  more  satisfactory  determination  of 
the  question,  I  think,  unless  our  minds  are  quite  dear  that 
the  applicants  have  not  the  right  they  claim,  we  ought  to 
grant  the  writ,  and  that  the  tlule  must  be  made  absolute* 

Lord  Dbnman,  C.J. — I  have  no  doubt  that  the  writ 
sought  for  ought  not  to  issue;  and  even  if  I  were  at  all  in 
doubt  on  the  subject,  I  should  think  it  better  not  to  issue 
the  writ  than  to  run  the  risk  of  abridging  the  clear  and 
established  prerogative  of  the  Crown  in  a  matter  of  such 
vital  importance,  still  more  to  the  best  interests  of  the  people 
than  of  the  Crown  itself.  I  admit  that  there  has  been  esta- 
blished a  primdjacie  dbae  of  wrong;  thq  proceeding,  by 
which  opposers  were  invited  to  appear,  and  then  had  their 
mouths  stopped  at  the  very  outset,  reflects  no  honour  upon 
those  who  instituted  the  form*  It  is  an  absurdity  only  ex- 
ceeded by  the  further  proceeding  of  declaring  those  very 
persons  contumacious  for  non-appearance  who  had  actually 

*  14  Eaat,  305. 
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appeared,  and,  claiming  to  be  heard^  were  not  heard.  That  184S. 
these  things  are  anomalies  there  can  be  no  doubt ;  but  they  ^^^'  ^  ^ ' 
do  not  constitute  a  case  for  setting  aside  a  clear  and  esta-  Confirmation 
blished  rule,  founded  on  a  distinct  Act  of  Parliament,  and  ^  ff^f^d'' 
settled  by  invariable  practice.  The  parties  complained  of 
(the  Archbishop  of  Canterbury  and  his  Vic^r-General),  con- 
versant with  the  law  and  custom  in  this  matter,  rely  not 
upon  the  abstract  justice  or  propriety  of  the  particular 
form  ;  on  the  contrary,  they  lament  the  continuance  of  that 
empty'form  ;  but  they  rely  upon  the  express  terms  of  the 
Statute  25  Hen.  8.  One  of  the  objects  of  that  Statute  was 
not  to  leave  the  means  of  making  Bishops  imperfect  or  un- 
certain for  the  time  to  come,  and  it  is  inconceivable  that 
Henry  should  have  allowed  any  doubt  to  remain  as  to  the  ' 
prerogative  he  proposed  to  establish.  Besides^  the  Parlia- 
ment Itself  had  complain<.d  of  the  proceedings  of  the  Arch- 
bishop on  this  subject  The  arguments  on  either  side  rest 
on  the  meaning  to  be  attached  to  the  word  "  confirm,"  in  the 
Statute.  The  word;  however,  does  not  occur  alone,  but  is  con- 
nected with  the  proposed  electton:  "Confirm  the  said  elec- 
tion." These  words  plainly  indicate  the  duties  devolving  on 
^the  metropolitan.  When  the  election  was  real,  two  things 
were  to  be  certified  to  the  Archbishop, — that  the  election  was 
duly  made,  and  the  identity  of  the  person.  But  it  is  said  he 
is  to  cite  all  opposers ;  and  it  is  a  question  whether  he  is  to  • 
open  a  Court  of  this  description.  Can  there  be  any  neces- 
sity for  this  when  the  person  to  be  confirmed  has  already 
been  ordained  a  deacon  and  a  priest }  And  a  Bishop  elect 
comes  with  the  additional  testimony  derived  from  the  recom- 
mendation of  the  Crown,  well  qualified  to  judge  of  his  fit- 
ness in  all  respects.  If  the  election  were  in  the  people,  I 
could  understand  why  the  Archbishop  should  inquire  and 
invite  opposers;  but  it  has  passed  away  from  the  people 
for  ages,  and  is  now  vested  in  the  Dean  and  Chapter,  on  the 
recommendation  of  the  Crown.  The  limitation  of  time  im- 
posed in  the  two  great  processes  of  election  and  confirmation 
strengthens  this  view  of  the  matter.  The  election  is  a  mere 
form.  We  are  now  asked  to  find  some  reason  why  confirma- 
tion should  be  more  than  a  mere  form.  It  is  said  that  the 
VOL.  V.  f 
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1848.         word  ''confirm"  had  a  certain  known  legal  sense.     If  the 
Jak^I.      command  to  the  Archbishop  to  confirm  is  to  be  understood 
CtmfirmaHim   as  giving  him  power  to  hold  a  Court  at  which  all  persons  who 
^  B^^rdT'  P^®**^  might  come  in  and  oppose,  the  favour  of  the  Sovereign 
would  place  the  Bishop  elect  in  a  position  analogous  to  that  of 
a  felon  on  trial  before  a  jury.     The  Canon  Law  forms  no  part 
of  the  Common  Law  of  this  realm,  unless  practice  can  be  shewn 
to  the  contrary ;  and  the  burden  of  proof  rests  on  the  par- 
ties opposing.     There  is  not  a  trace  of  any  similar  case,  and 
it  is  inconceivable  that,  during  so  many  centuries,  not  one 
person  accused  of  even  heretical  opinions  should  have  been 
made  a  Bishop.      Suppose  opposers  were  admitted,  what 
would  happen  ?     One  might  tell  of  irregularities  at  college 
twenty  years  ago ;  another  might  make  a  charge  of  vanity, 
or  cast  an  imputation  of  illegitimacy.     The  party  accused 
might  know  all  the  allegations  to  be  false ;  the  Archbishop 
might  think  the  accusers  utterly  unworthy  of  belief;  never- 
theless, the  inquiry  must  proceed,  and  although  the  charges 
should  be  disproved,  the  calumny  would  remain.      How 
much  is  this  observation  strengthened  when  the  charge  is 
the  unfathomable  one   of  heresy !      The   life  of  a  Bishop 
might  be  frittered  away  whilst  proceedings  were  pending 
against  him,  and  his  see  remain  vacant,  to  the  detriment  of 
the  church  and  the  people.     The  evidence  that  the  opposi- 
tion took  place  in  ancient  times  is  very  small ;  and  it  is 
proved  that  the  proceeding  has  been  a  mere  matter  of  form 
during  the  last  three  centuries.     Any  attempt  to  carry  such 
a  scheme  into  effect  must  have  shewn  its  utter  impractica- 
bility.   The  right  of  appointment  of  a  Bishop  by  the  Crown, 
without  the  interference  of  the  Archbishop,  has  never  been 
doubted  ;  that  any  opposer  to  the  confirmation  was  entitled 
to  appear,  was  never  surmised.     There  has  been  only  one 
exception  to  the  rule  of  the  non-appearance  of  opposers,  in 
the  case  of  Bishop  Montagu,  when  the  Vicar-General  (Dr. 
Rives)  refused  to  hear  an  opposer  because  the  grounds  of 
opposition  were  not  stated  in  writing.      Tlie  duty  of  the 
Archbishop  in  this  matter  is,  in  my  opinion^  more  analogous 
to  that  of  a  Returning  Officer  at  an  election.     If  the  Arch- 
bishop should  think  that  the  appointment  would  be  inju- 
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rious,  he  can  remonstrate ;  be  can  advise  the  Crown  not  to  IsMR. 
issue  a  Comgi  <f  A're,  or  he  can  pray  the  Sovereign  to  super*  J^^'- 
sede  it  and  the  Letters  Misfive.  Even  at  the  worst,  if  the  C^jirmut^m 
Crown  persists  in  its  nominaticn,  acting  as  his  ci>n!4Ht'nc«  ^  }hm!r±^ 
dictates,  he  can  resign  his  office.  Having  stated  my  reasi^ns 
for  thinking  that  what  was  contended  for  in  supp^m  of  the 
Rule  never  has  been  at  any  time  the  law  of  Eng1and>  I 
think  the  Court  is  bound  to  refuse  the  writ.  At  the  same 
time^  I  have  had  the  greatest  hesiution  in  coming  to  this 
conclusion,  especially  as  I  feel  that  this  is  a  refusal  of  an 
inquiry  which,  in  any  ordinary  case,  would  at  once  be 
granted.  But  I  think,  if  the  writ  went,  it  would  be  good 
for  nothings  for  the  return  would  be  a  sufficient  answer,  and 
I  am  also  bound  to  consider  the  consequences  of  issuing  the 
writ,  namely,  the  frightful  state  of  theological  animosity 
which  it  would  create  and  perpetuate,  and  the  sanction  it 
would  give,  upon  the  avoidance  of  every  see,  to  the  adop« 
tion  of  a  similar  course,  which  would  open  a  Court  that 
might  never  be  closed.  This  Court  has  a  discretion  in  is^^uing 
the  writ  of  Mandamus,  and  in  the  exercise  of  that  discretion 
I  feel  bound  to  refuse  the  writ.  I  verily  believe  that  thi» 
safety  of  the  Church  and  the  peace  of  the  State  wouUl  be 
perilled  by  encouraging  the  smallest  doubt  ns  to  the  true 
meaning  and  intention  of  the  Statute  of  Hen.  8.  My  brti- 
ther  Coleridge's  admirable  argument  only  confirniN  n»y  im- 
pression of  the  danger  of  exposing  the  clear  coiiHtruetion  of 
Acts  of  Parliament  to  those  who  would  brii»g  (h»wn  their 
forgotten  books  and  wipe  off  in  this  Court  the  eohw(*bs 
from  Decretals  and  Canons.  For  these  reasouH,  and  think- 
ing myself  bound  by  the  Statute,  I  am  of  opinion  that  tho 
Rule  must  be  discharged. 
Rule  discharged. 
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^i>MiwitTKATio>r— see  Domicil  and  Practick,  I. 
^DCLTKmT*  suits  for  divorce  by  reason  of: 
J.  By  the  wife  against  the  husband,  Fraaer  v.  Fraser,  )]. 
S.  By  the  husband  asrainst  the  wife,  Jones  ▼.  Jones,  ISi.     King  v,  King^ 
244.     PhUHpe  v.  Phillips^  435.       Tucker  v.    Tucker,  458.      Graver  v. 
Grovery  463.     CatteraUv.  CatteralU  466.    Deane  y.  Deane,  626. 
See  CoNNivAKcK  and  Evidikce,  1,  3,  4,  6. 
^XTOCATKS,  admission  of,  107,  636. 
V^iTEEATioKs  of  WilIs — See  Will,  3. 

IvTjc-xuPTiAL  Conduct  of  parties,  inquiries  into,  in  matriraonial  suits,  dis- 
couraged, King  v.  King,  256. 

Vrticlxs  sffainst  a  clerk  in  holy  orders,  for  adultery,  fornication,  or  inconti- 
nence, FamaU  v.  Craig  y  557. 
See  Imquirt. 

AmsTATioN  of  testamentary  acts : — The  attesting  witnesses,  although  not 
required  to  have  seen  the  whole  will,  must  know  what  they  attest,  and  the 
mere  subscription  to  the  attestation-clause  does  not  satisfy  the  stat.  Wittis 
T.  Lowe,  432.  Be  Ashton,  548.  And  they  must  be  able  to  give  some  in- 
formation to  shew  that  the  will,  when  they  attested  it.  was  completed. 
WH&a  V.  Lowe,  434.  So  where  the  subscribed  witnesses  to  a  will  were  not 
aware,  when  they  subscribed,  that  the  paper  was  a  will,  nor  that  the  de- 
ceased's signature  was  affixed  to  it  at  the  time,  probate  was  refused.  Re 
Aehton,  b\Q. 

Bavns,  undue  publication  of— see  Nullity  op  Marriage. 
Bishops,  confirmation  of  election  of^see  Conpirmation. 
BoTroMKT — see  Practice,  IX-,  3. 

Capacitt  of  testators : 

1.  Will  of  a  widow,  originally  eccentric,  in  after-life  subject  to  delusions, 
and  found  lunatic  four  years  after  the  date  of  the  will,  conferring  a  laiga 
benefit  upon  a  stranger,  pronounced  against     Waring  v.  Waring,  296. 

2.  A  codicil,  varying  bequests  in  the  will,  to  the  benefit  of  the  drawer  of  the 
codicil,  the  testator  being  of  doubtful  capacity,  and  there  being  no  proof  of 
bis  knowledge  of  the  contents,  pronounced  against  Michell  v.  Thomas^ 
600.     Nature  of  the  proof  required  in  such  a  case.     Id.  610,  613. 

See  Will,  11. 
Codicil — see  Will. 
Collision  of  ships : 

1.  Where  pHoti  are  concerned :  Where  damage  is  done  by  a  vessel  having  a 
pilot  on  board,  to  exonerate  her  owners,  it  must  be  shewn  that  the  pilot 
was  alone  in  fault     "  Atlas,**  52.     If  some  blame  be  imputable  to  the 
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pilot,  and  there  is  not  enough  eridence  to  fix  any  blame  upon  the  master  or 
crew,  the  owners  are  exonerated.  Id.  53.  Where  a  vessel  (the  last  of 
three  in  tow  of  a  steamer),  in  charge  of  a  pilot,  came  in  collision  with  a 
vessel  riding  at  anchor  in  a  river,  the  collision  ^ing  caused  by  the  swinging 
of  the  string  of  vessels  out  of  a  straight  line,  the  effect  of  improper  steering, 
the  pilot  held  to  be  in  fault,  and  the  owners  exonerated.  **  Giptetf  Kuig' 
28'^  A  ship  in  tow,  having  a  pilot,  is  to  be  considered,  primd  fadt,  as 
still  in  charge  of  the  pilot,  under  ordinary  circumstances,  and,  where  the 
course  pursued  by  the  tug  is  not  against  the  directions  of  the  pilot,  the 
latter  is  responsible.  Id,  288.  [This  rule  is  modified  in  salvage  cates. 
Sher$hy  v.  Hibhertt  476.]  Seeing  that  the  anchor  is  in  a  proper  situatioD 
for  dropping,  is  the  duty  of  the  pilot.    Id,  292. 

2.  Between  Mteam  and  saUin^  vessels :  A  steam  vessel,  proceeding  at  the  rate 
of  nine  knots  an  hour,  m  a  dark  night,  meeting  a  sailing  vessel,  ckMe- 
hauled  on  the  starboard  tack,  and,  porting  her  helm,  having  struck  and 
sunk  the  latter,  held  responsible  for  the  damage.  "  GazdUe,"  101.  A 
steam  vessel  is  bound  to  give  way  to  a  sailing  vessel  close-hauled  on  either 
tack.  Id.  105.  A  steam-tug,  coming  in  collision  with  a  sailing  vessel  in  a 
narrow  cut,  leading  to  a  dock,  navigable  only  at  a  particular  period  of  the 
tide,  when  the  collision  occurred,  held  responsible.  **  Ejffbrit**  279.  Sailiog 
vessels  oug^t  not,  in  such  circumstances,  to  be  subjected  to  obstmctiooi 
by  steam  vessels.   /<i  281. 

3.  TVintty  House  Ruks :  Where,  by  neglect  of  the  Rules,  on  the  part  of  a 
vessel  bound  to  give  way  to  another  vessel,  the  latter  is  run  down,  it  is  do 
defence  to  say  that  this  vessel  might  have  avoided  the  collision  by  dis- 
obeying the  Rule.  "  Test^**  276.  Though  a  vessel  is  not  justified,  under 
the  Rule,  in  coming  into  oollision  with  another  vessel  if  she  can  escape  it, 
a  deviation  from  the  ^ule  is  justifiable  only  under  extraordinary  circum* 
stances.  Id»  278.  So  that  where  a  vessel.  A,  on  the  starboard  tack,  with 
the  wind  three  points  free,  at  night,  descried  another  vessel,  B,  a-head, 
close-hauled  on  the  larboard  tack,  approaching,  but  so  Car  to  windward 
that,  believing  if  B  held  her  course  they  would  have  gone  clear,  she  did  not 
give  way,  whereas  B  ported  her  helm,  and  the  vessels  came  in  collision ;  it 
was  held  that  A  was  in  fault  and  B  did  right.  "  George,''  369.  Semhk 
that,  when  two  vessels  are  approachir)g  each  other,  at  night,  and  it  is  impos- 
sible to  ascertain  whether  the  other  vessel  is  closehauled  or  not,  the  vessel 
on  the  larboard  tack,  closehauled,  should  port  her  helm  as  well  as 
the  vessel  on  the  starboard  tack.  Id.  370.  Where  two  vessels  are 
approaching  each  other  on  opposite  tacks,  and  there  is  the  least  danger  of 
a  collision,  the  safest  and  most  proper  course  is  for  both  vessels,  when  close 
upon  a  wind,  to  port  their  helms.  **  Seringapatam,*'  65.  A  vessel,  bound 
by  Rule  to  port  her  helm,  not  doing  so  at  a  proper  time,  held  responsible 
for  a  collision.    '*  Stadacona,**  371. 

4.  Inevitable  Accident :  Inevitable  accident  is  that  which  no  skill  and  vigi- 
lance could  possibly  have  avoided.  *'  Mellona"  457.  So  that  where  two 
vessels  came  in  collision  in  the  river  St.  Lawrence,  during  thick  and  fogsy 
weather,  the  collision  was  held  to  have  been  unavoidable.  **  Enghatd," 
170.  And  where  two  vessels  were  closely  approaching  each  other  in  a  dark 
night,  and  the  vessel  on  the  larboard  tack  was  reefing  sails  and  unmanage- 
able, and  the  vessel  on  the  starboard  tack  did  not  perceive  her  unmanage- 
able state,  and  kept  her  course,  the  collision  was  held  to  have  been  acci- 
dental. "  John  Buddie,'*  387.  But  where  the  place  of  collision  was  one 
in  which  there  was  a  chance  of  meeting  other  ships,  the  weather  being 
thick,  the  night  dark  and  stormy,  with  snow  falling,  and  the  master  of  one 
of  the  vessels  which  came  in  collision  had  left  the  deck  at  the  moment  to 
two  seamen,  such  vessel  held  responsible,  there  being  a  possibility  that, 
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had  a  better  look-out  been  kept,  the  collision  might  have  been  preTented. 
**  JIUIma,**  450.  The  lookout  should  be  vigilant  in  proportion  to  the 
exigency.  Id,  454.  If  there  has  been  a  negligent  look-out,  that  party  is 
responsible  for  all  the  consequences  which  might  by  possibility  have  been 
prevented.    Id,  458. 

See  PaACTicK»  X.  and  XIII..  2. 
CovrctsioN — see  Evidemcb,  6. 
CoiTFiaMATioK  of  election  of  Bishops  : 
Uev.  James  Prince  Lee,  M.A.,  Bishop  of  Manchester,  Supp.  ix. 
Rer.  Renn  Dickson  Hampden,  D.D.,  Bishop  of  Hereford,  Supp.  xviii. 

CoNKiVAKCK,  plea  of,  by  wife,  in  bar  to  a  suit  by  her  husband  for  a  divorce  by 
reason  of  her  adultery,  not  sustained.  PhiUipa  v.  PhWips,  435.  What  is 
eonnivance.  Id.  436.  Negligence,  even  of  an  extraordinary  nature,  or 
any  thing  which  falls  short  of  proof,  direct  or  presumptive,  that  the  hus- 
band knew  of  his  wife's  adultery,  is  not  connivance.  Id.  438. 

CauBiTT,  suits  for  divorce  by  reason  of : 
1.  By  the  wife  against  the  husband.    Dysart  v.   Dy»artf   194.    King  v. 

JSm^,  244.     Simmons  v.  Simmons,  324.     Saunders  v.  Saunders,  408. 
8.  By  the  husband  against  the  wife.     Furlonger  v.  Furlonger,  422. 

3.  Doctrine  and  definition  of  legal  cruelty,  Dysart  v.  Dysart,  199.  What  is 
illegal  yiolenee.  Id.  217,  228,  237,  240.  To  what  extent  and  under  what 
limitations  it  is  the  duty  of  a  wife  to  submit  to  the  commands  of  her  huH. 
band,  and  conform  to  his  tastes  and  habits,  and  at  what  point  she  may 
reais«t  or  remonstrate.  Id,  209,  212,  213,  222,  22(>.  A  push  given  by  a 
husband  to  a  wife  may  be  an  act  of  illegal  violence.  Saunders  v.  Saunders, 
414,  416.  The  distinction  between  a  push  and  a  blow,  a  very  nice  one. 
Id-  418.  Spitting  in  the  wife's  face,  an  act  of  cruelty.  Id,  418.  Generally 
speaking,  that  would  be  cruelty  if  practised  by  a  wife  towards  her  husband 
which  would  be  held  to  be  cruelty  if  done  by  him  towards  her.  Furhnyer 
V.  Furlonger,  425. 

4.  A  husband  charged  with  cruelty  by  his  wife  may  plead,  in  defence  and 
explanation,  a  habit  of  provocation  on  her  part,  by  treating  him  with  con- 
tempt, infringing  his  rules,  and  exaggerating  facts.  Wallscourt  v.  Waliscourt, 
121.  The  ground  of  pleading  habit.  Id,  133.  If  a  wife  violates  rules  and 
regulations  prescribed  by  her  husband  (provided  they  are  not  absurd  or 
irrational),  he  has  a  right  to  complain.  Id,  1*^  A  latitude  of  defence 
should  be  allowed  to  a  husband  charged  by  bis  wife  with  cruelty.   Id,  132. 

Damaok— see  Collision. 

Dklat  in  bringing  an  action  for  damage  in  the  Court  of  Admiralty,  effect  of. 

''England^  172.     '' Mdlonar  432. 
DitsrancTioN  of  a  will  is  not  necessarily  a  destruction  of  the  codicils  to  that 

will.    Ciogstouny,   Waicott,  625. 
See  Revocation,   6. 
Divoaca— see  Adultbrt  and  Cruelty. 
DomciL : 

1.  Where  a  spinster,  born  in  England,  and  resident  there  until  21,  then  went 
to  Scotland  to  reside  with  her  father  (who  had  deserted  her  7  years  before, 
and  settled  there),  and  died  there  3  years  after,  intestate,  administration 
of  her  effects  governed  by  the  law  of  Scotland.   Re  Griffith,  144. 

2.  A  testatrix,  bom  at  Smyrna,  of  Dutch  or  Russian  parents  there  resident 
under  the  protection  of  the  Dutch  consulate,  married  to  a  British  subject. 
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and  after  his  death  continuing  to  reside  during  the  remainder  of  her  life  in 
the  Levant,  held  not  to  hare  changed  her  British  dooiicil  acquired  by  dui- 
riaga.  Gout  v.  Zimmermannt  440. 
3.  A  British-born  subject,  domiciled  in  Malta,  made  bis  will  in  England 
according  to  the  English  law,  but  there  being  no  proof  that  it  wa:*  invaUd 
br  the  law  of  Malta,  a  motion  to  pronounce  against  its  validity  rejected. 
Frere  v.  Frere,  594. 

EcciNTRiciTT  will  uot  fender  void  a  testamentary  act,  unless  coupled  with  in- 
sane delusion.    Waring  v.   Waring,  306. 

Etidkvci  : 

1.  Of  the  alleged  paramour,  deposing  on  the  part  of  the  wife,  charged  uiih 
adultery,  how  far  to  be  relied  on.  Prater  v.  Fraser,  45.  King  y.  King,  2o0l 
Of  servants  and  attendants,  in  matrimonial  suits.  I>y$art  y.  JOptart,  197. 
Of  near  relations  to  the  parties.    Saunderg  v.  SauncUrs,  413,  417. 

2.  Declarations  of  a  wife  recenti  facto,  in  support  of  her  chaise  of  cruelty 
against  her  husband.    Dytart  v.  Dysart,  215. 

3.  Where,  in  a  suit  for  divorce,  the  proof  of  the  husband's  adultery  is  limited 
to  one  issue, — the  fact  of  his  having  been  infected  with  the  yenereal  disease, 
•»the  inference  from  that  fact  is  not  conclusive  against  him  where  the  wife 
had  been  unchaste,  and  her  paramour  had  been  infected  with  the  disease  at 
the  same  time  as  the  husband ;  the  burthen  of  proof  then  shifts,  and  tbe 
wife  must  shew  that  she  did  not  communicate  the  infection  to  her  husband. 
King  v.  King,  252. 

4.  Tbe  evidence  of  a  single  witness  to  a  fact  of  adultery  (she  being  an  accom- 
plice) is  insufficient  without  corroborative  evidence.  Simmons  v.  Simmfm, 
342.  Such  corroborative  evidence  must  not  merely  shew  the  probability 
of  the  account  of  the  witness,  but  prove  facts  ntudem  generis  wiih  her  evi- 
dence, and  tend  to  produce  the  same  result,   io.  345. 

5.  Where  a  party  interrogates  his  professional  adviser,  who  had  beei 
examined  as  a  witncs-s  by  the  adverse  party,  as  to  matters  respecting  wbicb 
the  witness  was  protected  from  answering  by  profeasional  confidence,  be 
waives  his  privilege.    Simmons  v.  Simmons,  335. 

6.  Confession  of  the  wife,  in  a  suit  by  the  husband  for  divorce  by  reason  of 
her  adultery,  effect  of.  Tucker  v.  Tucker,  458.  Grover  v.  Grorer,  m, 
Deane  v.  Deane,  634. 

7.  Nature  of  evidence  required  to  prove  undue  publication  of  banns— See 
NcLLiTT  OF  Marriage. 

EzBCOTioN  of  testamentary  instruments  : 
].  Irregular  or  defective,  tbe  instruments  admitted  to  probate :  — where  » 
testatrix  wrote  her  name  in  the  /es^imomum- clause,  or  last  paragraph,  not 
signing  at  the  end  in  the  usual  way.  Re  Gunning,  75.  Where  a  fom 
covirte  purported  to  execute  a  power,  not  appearing  on  the  face  of  the  paper 
to  have  done  so  duly,  but  proved  by  parol  evidence.  Barnes  v.  Vinceni. 
91.  Where  a  feme  coverte  signed  her  wHl  with  the  name  of  her  first, 
instead  of  her  second  marriage.    Re  Glover,  553. 

2. ■ the  instruments  refused  probate:  written  upon 

a  printed  form,  and  signed  in  the  attestation-clause,  but  not  at  the  foot  or 
end.  Re  Parshw,  112.  A  holograph  will,  the  dispositive  part  and 
appointment  of  executors  filling  the  first  side,  and  the  testimonium- clause 
and  signatures  of  the  deceased  and  witnesses  written  in  the  middle  of  tbe 
reverse  side.  Ayres  v.  Ayres,  375.  A  holograph  will,  signed  at  the  foot  of 
the  attestation,  clause,  on  the  third  side  of  the  sheet,  with  space  interven- 
ing at  the  bottom  of  the  second  side  and  top  of  the  third  side.  WiUis  v. 
Lowe,  428.     A  conditional  will,  executed  with  a  blank  space  above  tbe 
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Mgnature,  filled  up  from  the  dictation  of  tlie  testatrix  the  succeeding  day, 
but  the  died  without  re-executing  the  paper.  Ward  v.  Lambert,  447. 
Where  a  testator,  having  duly  executed  his  will,  wherein  he  declared  thHt 
all  codicils  added,  if  signed  by  him,  after  executing  his  will,  should  be  valid, 
wrote  thereon  and  signed  two  codicils,  and  after  their  date,  re-executed 
his  will,  and  having  made  certain  alterations  in  it,  again  re- executed  his 
will,  the  attesting  witnesses,  however,  deposing  to  their  strong  impression 
and  belief  that,  upon  both  occasions  of  re-execution,  the  testator  signed  the 
will  after  they  had  subscribed,  and  being  unable  to  depose  to  the  existence 
of  the  codicils  at  the  time  of  either  re.  execution  :^ the  will  alone  pro- 
nounced for  as  originally  executed.     OUive  v.  Weale,  486. 

3L  Partial :  appointment  of  executors,  written,  before  execution,  vertically  in 
the  margin  of  the  will,— excluded  from  probate.  Re  Tookey,  386.  The 
same  written  across  the  will  (drawn  on  a  printed  form), — included  in  the 
probate.  Be  RyUum  406.  Where  a  testator,  having  duly  executed  his 
will,  executed  a  codicil  and  afterwards  re-executed  his  will  without  refer- 
ence to  the  codicil,  revoking  all  former  instruments,  the  codicil  was 
excluded  from  probate.  Be  ^uzer^  487  n.  A  codicil  unattested,  written 
at  the  foot  of  the  will,  foliowed  by  another  codicil,  on  the  same  paper, 
duly  attested,  but  which  referred  to  the  will  and  not  to  the  previous  codi- 
cil, excluded.   Re  Button,  59a 

4.  Doctrine  of  the  Court  of  Probate  with  respect  to  the  proper  place  for  the 
testator's  signature  under  the  9th  sect  of  the  Wills  Act.  Ayres  v.  Ayres, 
375.     WiUu  V.  Lowe,  434. 

ExKcuTOBs,  appointment  of: 

1.  A  testator,  having  executed  his  will,  appointing  A.  B.  and  C.  D.  execu- 
tors, and  a  codicil  tljcreto,  executed  a  "  second  "  codicil,  revoking  the  first, 
and  also  revoking  the  appointment  of  C  D.  as  executor,  substituting 
£.  P.,  and  subsequently  executed  a  "  third"  codicil,  reciting  the  will  and 
"  first  two  codicils  "  by  date,  and  ratifying  and  confirming  his  "  will  and 
former  codicils/*  but  recognizing  A.  B.  and  E.  F.  as  his  present  executors : 
it  was  held  that  parol  evidence  was  not  admissible  to  explain  the  testator's 
intention  in  the  third  codicil,  and  that  all  the  papers  were  entitled  to  pro- 
bate, but  that  A.  B.  and  E.  F.  were  the  only  executors  entitled  to  take  it 
Bailey  v.  Parkes,  S92. 

2.  A  testatrix,  having  executed  her  will,  in  which  she  appointed  executors, 
wrote  a  codicil,  wherein  she  referred  to  her  son  and  daughter  (residuary 
legatees  named  m  the  will)  as  "  legatees  executors  ;**  probate  of  both  papers 
decreed  to  the  executors  named  in  the  will.    Re  Wright,  552. 

See  Administration,  Execution,  3,  and  Lkoatek. 

Faculty,  for  taking  down  a  parish  church  in  a  parish  transferred  under  6  and  7 
Will.  4,  c.  77,  from  one  diocese  to  another,  issuable  by  the  Court  of  the 
former  diocese.    Bamilton  v.  Loughion  {Parishioners  of),  192. 

FiMx  Covxrte— See  Execution,  1. 

Identitt,  proof  of,  in  a  suit  for  divorce  by  reason  of  adultery.     Deane  v. 
JDeone,  635. 

Incoepoeation  into  wills  of  papers  dehors  the  instrument : 

1.  A  memorandum  made  or  to  be  made.     Re  Skair,  57. 

2.  Codicils  added,  if  signed  by  the  testator,  after  executing  the  will.  OBve 
V.  Weak,  466. 

a  A  list  intended  to  be  annexed  to  the  will.    Re  AsteU,  489  n. 
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iNQuimT,  Preliminary,  under  the  Clergjr  Discipline  Act :  the  Court  of  Arcbes 
htm  no  jurifldiction  Co  revise  the  proceedings  of  the  Commissioners  appointed 
by  the  diocesan.     Famatt  t.  Craigt  567. 
See  Articlzs. 

JuaiSBicnoN  of  Coorts^ — see  Inquirt,  Rbcuters,  Wagks,  1,  and  Will,  5. 

Lboact,  in  a  will  of  1825,  to  a  child  who  died  in  the  lifetime  of  the  testatrix 
(prior  to  1838),  leaving  a  child,  republished  by  a  codicil  in  1840,  held  to  hare 
lapaed.     WUd  v.  Rmfnolda,  1. 
See  LiMiTATioir. 

LiOATBB,  receiving  her  legacy,  whilst  a  minor  (her  minority  being  unknown  to 
the  executor),  and  afterwards  citing  the  executor  to  prove  the  will,  cannot  be 
compelled  to  bring  in  the  legacy  so  paid.     Goddard  v.  Norton,  76. 

LiMiTATiov  of  a  bequest  in  remainder  to  a  spinster  B.  on  the  death  of  M.. 
namely,  that,  if  B.  should  be  married  at  M.'s  death,  then  over,  is  good, 
being  a  condition  precedent  and  not  in  general  restraint  of  marriage.  Godjrty 
T.  Hyghes,  510. 

MAaaiAGx  between  British  subjects  in  a  British  colony  governed  by  a  law  of 
its  own— see  PaAcrics,  XIII.,  1. 

solemnized  by  a  Presbyterian  cleigyman  in'New  South  Wales,  vali- 
dity of.     CaUeraB  v.  Catterail,  469. 

— — —  nullity  of— see  Nullity. 

Mabtces  of  ships— see  Wagks. 

NuLUTT  of  marriage,  by  reason  of  undue  publication  of  Banns.  Orme  v. 
Holbwayt  967.  Positive  and  direct  proof  of  intended  fraud  is  not  required ; 
but  there  must  be  evidence  of  concert  between  the  parties.    Id.  273.         , 

PiunUf  responsibility  of— see  Collision,  1 . 
Powxa— see  Exbcutiow,  I. 
Peacticx. 
I.  Administration: 

1.  Not  revocable,  when  properly  granted,  at  the  prayer  of  a  party  who  had 
taken  it  under  a  misunderstanding.     Re  He$lop,  2. 

2.  Where,  before  the  will  of  a  testator  had  been  proved,  a  limited  admi- 
nistration of  his  effects,  to  assign  a  Term,  had  been  obtained,  without 
citation  or  renunciation  of  the  parties  interested  generally,  on  an  allega- 
tion of  intestacy  (conformably  to  Practice),  a  caterorum  probate  refused, 
and  the  Practice  altered.    Re  Cwrrtjfy  51. 

3.  Where  the  widow  of  a  deceased  intestate  was  of  unsound  mind,  granted 
to  the  brother  of  the  deceased.     Re  Dunn,  97. 

4.  Where  a  universal  legatee  refused  to  propound  a  will,  refused  to  a  next 
of  kin,  thouffh  the  legatee  consented  to  the  grant  of  such  administra- 
tion.    Re  Morgan,  1 15. 

5.  Where  an  infant  died  intestate,  entitled  to  property  under  the  will  of  his 
ftither  deceased,  the  interest  of  which  was  bequeathed  to  the  in&nt*8 
mother  for  life,  administration  of  the  infont*s  effects  refused  to  hb 
mother,  who  had  re«married,  her  husband  being  unwilling  to  execute  the 
bond.     ReJaques,  294. 

6.  Where  a  domiciled  British  subject  died  in  Norway,  leaving  a  will 
limited  to  property  there,  administration  granted  to  a  next  of  kin  limited 
to  property  in  England.'    Re  Howard,  616. 
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I  of  frilk,  nyMtJ  by  Rttit  cH  Comt,  4m« 

i  of  attMiatiMi  iMi  MHMtiNt,  but  tlw  wf t. 

BOC  be  fomd.     JU  Lmfmm^  ISS.     And  wbM«  tht  «%«•* 

wm  BMie  bgr  wmanhtt  penon  Uum  the  tesiMor*  bjr  hU  diroctiom  ib^ 

i  of  lOWMioB  Boc  sped^nng  wlKMe  mom  tbe  witmiKi  «ltntt«d. 

III.  Iii—n,  pcTJOMi!,  offend  (unotlled  for)  by  a  wife  to  a  chiiK«  ciT aduU 
tny,  Aoqgh  iMOBveiiieiit,  cannot  be  rqected;  but  the  carniol  bt  com. 
peDcdtoannrcrfiiUj.     JEny  t.  JTo^,  59.  61. 

IV.  Apprmitrmni,  commluMm  of,  unneceMttiy  wbera  tbere  it  no  dinputt  as 
to  tbe  Yaloe  of  the  property.    "*  Ckmthttt  IVyie,**  e. 

V.  Attmrkmemi  •gtAvmt  a  ReceiYer  of  Droits,  refuted.    **  TVitonie,^  1 10. 

VI.  Bomd  required  before  sentence  of  separation  in  matrimonial  sultt,  whero 
not  given  when  tudi  sentence  wat  pronounced  by  final  interlocutory 
decree,  the  other  party  haviog  appealed  apud  Aeim  i  the  same  tentencH* 
in  writing  wat  signed  after  bond  had  been  entered  into,  Djfmrt  v. 
Dyuari^  281. 

VII.  CUatiom:  In  a  suit  by  the  husband  of  nullity  of  marrisg*  oontrarlcHi 
in  a  British  colony,  on  rejection  of  his  Libel,  he  can  onKmft  a  »uU  for 
diTorce  by  reason  of  his  wife's  adultery,  without  a  fr^uli  tMtatUui. 
CotUrali  ▼.  CatteraU,  467. 

VIII.  Contempt: 

1.  Where  a  divorce  had*T>een  decreed  at  tlio  »uit  of  lli<»  w)l«»,  Niul  th^  hus- 
band (costs  and  alimony  being  unpaid)  went  to  r^widi*  iitihHiil,  Iim  wa« 
pronounced  in  contempt,  without  pcrsonql  iii^rviiv,  thai  tlif  |iiortl«  of  liU 
living  might  be  sequestrated.     Mnr»0  v.  Momtft  if). 

2.  Where  a  clerk,  suspended  from  his  hcnfflri*,  rt«f\iNr(l  to  yli*ld  up  llm 
glebe  land  or  pay  rent-chargc  to  thn  ■i*r|uttitrMtor  sppoltilitil  hv  llii« 
Bishop,  the  Court  of  Arches  refused  n  Moiiitiim  to  rIivw  ihiumi*  wliy  tut 
should  not  be  pronounced  in  rcmtrmpt  for  dUolHiyliiN  lis  mtnlMiti'n 
without  a  return  from  the  HUhop.  Tmu^pr  v.  //h^*/,  UNI  Aiol  ^tSvk 
such  return,  without  proof  thst  the  llhluip  wn«  iittHliii'  lit  Miirmi'H  m\ 
ment.  Id,  382.  The  Bishop,  in  n\\v\\  a  I'stn,  U  I  hi*  I'liMilMstHsMi'Hl 
Sheriff,  is  to  levy,  or  make  a  return  of  hU  liiithlllty.  hi  Ml/)  Ami!  hi 
enforce,  or  endeavour  to  euforcr,  paymi^nt  by  III*  owt»  ol9li'»*»s      hi  P0k^ 

IX.  Cotts,  general  principle  of.     "  HfituUi^,"  lii)t\      Aytf*  v   riifip*,  flMl 
"  Cathermer  40a 

1.  In  a  salvage  case,  where  thi*  ii'iidcr  wss  Hd|"|iiNf«i  Mid  tkwmiM  N||itlH«l 
the  salvors.    **Wmamr  Um. 

2.  Of  various  hearings  and  rrff*f#n<'ir«,  NppoM IommI      "  ffffiifh^."  'Hifi 

3.  Of  reference,  where  th«f  H^ii^^lrnt  ttini  MM»«*hNiiU  d)tMlloHi<d  fd'Hily 
seven-eightht  of  tbe  ariMHiot  rlalmitd  m|m#ii  m  hillnmif  bond  nUn  »m 
lidity  of  which  was  ttt/i  dispufMO,  m^mmIwI  uunUml  IUh  httMnU\m» 
**  CaUurmer  3W. 

4.  Where  part  of  cIm;  •rnf«o«'«^  bi  a  i'hosm  tff  nlfthu  »§inhi»^  h  h\HfU,  whi 
wat  suspended  ficif  a  t^fn,  ai  M«  nfpUtiDtHt,  uUhtH^U  h^  Utn\  lod  ^H\tl 
the  eosts,  tbe  suep^sM/n  ws«  f0h*f4      fUmhha  v  I'tmtmll,  /)ii 

X.  Damage^  in  t^tAWwrn  '/f  *lop«,  fM  Utiti^inf^  tHt  «b«  mtmHttt  hi  tn^m\m  ht 
be  ooopttttd  Irom  tim  ^t^  *il  {fnyw^til»f  tttfi  nl  t^ht-^hu      "  iitJtn,    \'1h 

XI.  ThdmeAumM   U^im  ii%\Hm   »4   MffpttP*f  I'mhit*    *h    •uUHUh       "  I'lmflnth 

XII.  friicBoe 

I.  A  party  m  a  »wt  *amH»^  U  4««^.<ii«*/f/  «//  ^t^  M0HHtif**'fl  ««  «  i$ihttt>$», 
aftcf  be  kss  |ptir*«  m  m*  k^y^**tH  /n^  A#M>iVA#s   •M  «  ht^^^f^^ifk 
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2.  Next  of  kin,  cited  to  accept  or  refuse  administnitaoo,  or  to  shew  caose, 
&e.,  and  not  appearing,  held  to  be  parties  in  the  cause,  and,  though 
they  had  released  their  interest,  incompetent  to  give  evidence  therein, 
until  dismissed.     Sanden  r.  Wigston,  78. 

3.  In  a  proceeding  against  a  clerk,  he  is  not  entitled  to  an  "  order**  or  a 
*' request*'  from  the  Court  of  Arches  that  a  letter,  containing  charges  by 
the  promoter  against  him,  in  the  Registry  of  the  Vicar- General,  should 
be  produced.     Famatt  v.  Craig,  1 16. 

4.  Where  a  will,  with  alterations,  is  subscribed  by  three  witnesses,  all 
must  join  in  the  affidavit  as  to  such  alterations.    Be  Townsend,  146. 

5.  A  witness  not  allowed  to  be  examined  de  bene  esse  without  proof  of 
legal  necessity.    Boode  v.  Boode,  385. 

6.  Whether  the  evidence  of  the  widow  of  a  testator,  principal  legatee  in 
his  will,  refusing  to  propound  it  that  she  might  be  examined  as  a  witness 
in  support  of  the  will,  is  admissible— giMere.  Tapster  v.  Hoitzapffd^ 
554i. 

7.  When  there  are  unattested  alterations  in  a  will,  the  evidence  of  per- 
sons skilled  in  writing,  that  they  had  **  no  doubt'*  what  were  the  words 
erased,  is  not  sufficient  to  make  them  **  apparent."    Re  Aiheg,  614^ 

See  II.  and  III. 

XIII.  Pleading: 

1.  In  a  cause  involving  the  validity  of  a  marriage  in  a  British  colony 
governed  by  a  law  of  its  own,  between  British  subjects,  according  to 
the  ceremonies  of  the  Church  of  England,  by  a  clergyman  of  that  Church, 
it  is  sufficient  to  plead  that  a  legal  marriage  was  had,  without  setting 
forth  the  lex  loci.     Ward  v.  Day,  66.    . 

8.  Whether,  in  a  cause  of  damage,  in  the  Court  of  Admiralty,  after 
pleading,  by  way  of  defence,  that  the  collision  had  been  owing  to  the 
fault  of  the  other  vessel,  inevitable  accident  can  be  set  up  in  argument. 
""Mnglandr  171,  174. 

XIV.  Probate:  where  a  testator,  having  been  separated  from  his  wife, 
married  again,  without  knowing  whether  she  was  dead,  and  bequeathed 
his  property  to  his  second  wife,  but  described  her  as  his  housekeeper, 
probate  decreed  to  her  not  as  widow,  but  sole  executrix.  Re  Hale,  258. 
But  it  appearing  that  she  was  herself  married  at  the  time  of  her  de  facto 
marriage  with  the  testator,  and  that  her  husband  survived,  probate  re- 
fused to  her  without  the  consent  of  her  husband.     Id,  513. 

XV.  Report  of  Registrar  and  Merchants  in  Court  of  Admiralty,  objections 
to.  '*  Repulse,**  348.  Items  to  be  allowed  in  an  account  between  a 
master  co-mortgagee,  and  a  mortgagee  in  possession.     Id,  362. 

Priktid  forms  for  wills,  use  of,  discouraged.     Re  Parslow,  1 14.     Re  Ryton, 
407.     Re  Sayer,  516. 

See  Execution,  3,  and  Will,  7. 

Probate — see  Practice,  XIV.,  and  Will. 

Proctor,  conduct  of,  in  a  matrimonial  suit,  censured.    Jontay.  Jones,  137, 141. 

Proctors,  admission  of.  107,  260,  381. 

Rkciivers  or  Droits,  under  Wreck  and   Salvage  Act,   not  subject  to  the 
jurisdiction  of  the  Court  of  Admiralty.     **  Tritonia,**  1 12. 

Ukgistrar  and  Merchants,  in  Court  of  Admiralty,  Reports  of,  objected  to. 
'' Htbe;'  176.     Effect  of  reference  to.     *' Catherine,*"  401.      Principles  on 
which  amount  of  damage  to  be  calculated.     **  Hebe,**  179. 
See  Practice,  XV. 
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See  ExKrmvsc,  3. 
RnriTmov  ef  coBTapJ  n^ss  sists  far.     Dwm^  r.  Dfmrty  \9L 


Rktitax.  of  m  iKH  :  where  a  rodiol  rrien  to  a  iCTokcd  cxBti^f  «iU  hf  ^Me* 
the  JstatJom  to  rerire  k  sbrvn  spos  tbe  tee  of  tbe  codiciL  JVyt  ▼« 
TJiytf,  147.  So  tfaftt  vlMTe  a  tesotor,  havuifr  cxccated  a  will  ui  lSf7,  oi 
183B  nOTffri  sBocber  itPMHtet  wiU.  coMeUii^  oae  copy  of  cIm  fMVMT 
win  asd  rettiabif  the  ocber  copy,  and  in  1839  cieuiied  a  oodkil  at  a  eodieil 
to  the  will  of  1837,  it  was  held  that  the  will  of  1837  was  thereby  reriv^A. 
parol  evideore  beiaf  iDadoiissible  to  shew  that  dw  lefcitncc  to  the  will  of 
1837  in  the  eodidl  of  1839  was  bra  mistake.  Id.  ITS.  Bat  where  a  codicil 
purported  to  be  a  codicil  to  a  will  of  1833»  instead  of  to  a  will  of  1837,  the 
former  will  baring  been  destroyed,  parol  erideDce  was  admitted,  aad  tha 
mistake  proved.     Qaiaogr  t.  Qanegr,  15lv. 

Rkvocjltxov  of  testamentary  instruments : 

1.  Where  the  name  of  an  executor  had  been  erased,  after  executioii,  and 
that  of  another  written  by  the  testator  upon  the  erasure,  held  to  be  an 
absolute  rerocation,  not  a  substitution.     Be  Bedfifrd,  188. 

2.  Where  all  the  testamenUry  papers  of  the  deceased  (dated  before  1898) 
were  found  after  his  death  to  bare  had  hia  signature  struck  through,  and 
no  positire  evidence  could  be  bad  as  to  when  it  was  done,  held  that  it  ¥fas 
done  after  1838,  and  not  oatmo  recoeamdu    Be  De  Bode,  189. 

3.  Where  a  testator  had  cat  oat  parts  of  his  will  after  execution,  held  to  be 
a  rerocation  pro  tanio.     Be  Cooke,  390. 

4.  Where  a  testator,  having  duly  execated  bis  will,  executed  a  codicil,  and 
afterwards  re-executed  the  will  without  reference  to  the  codicil  reroking 
all  former  instrumems,  the  codicil  refused  probate  on  motion.  Be  Nazer, 
467  n. 

5.  Where  a  codicil  bad  been  executed  in  duplicatCi  and  one  copy  wu  de- 
stroyed by  the  testator,  who  substituted  another  codicil  for  it,  but  retained 
the  other  copy  until  his  death,  this  copy  nevertheless  excluded  from  the 
probate.     Be  Hains,  621 . 

6.  Where  a  testator  added  two  codicils  to  his  will,  which  will  he  after- 
wards destroyed  animo  revocandi,  expressing  at  the  time  of  doing  so  bis 
anxiety  that  the  act  should  not  affect  the  codicils,  and  subsequently  inti- 
mated bis  belief  that  they  were  operative,  the  destruction  of  tile  will 
held  not  to  revoke  the  codicils.     Clogttoun  v.  WakoH,  623. 

See  Execution,  3. 

Salvage: 

1.  A  commander  of  a  Queen's  ship,  rendering  assistance  to  a  merehant- 
vessel  on  the  coast  of  Africa,  entitled  to  salvage.  "  Charlotte  Wuke"  4. 
Considerations  which  apply  to  officers  of  the  Navy  rendering  such  aisift- 
ance.     Id.  6.     Especially  on  the  coast  of  Africa.     Id.  8. 

2.  Where  services  had  been  rendered  by  a  valuable  steam-vtssel  to  a  mer- 
chant-schooner, the  amount  of  salvage  awarded  by  the  Court  of  Admiralty 
increased  on  appeal.  Caledonian  Steam  Co,  v.  Ilutton,  166.  Principles 
which  apply  to  salvage  services  rendered  by  large  and  valuabla  steMBtrs. 
*' General  Palmer,'*  159  n. 

3.  Where  a  steam-tog,  after  rendering  a  salvage  service  to  a  sailinff-rasael, 
in  charge  of  a  pik>t,  was  employed  by  tha  salved  vcMtl  to  tow  bcr,  and 
whilst  so  towed  the  got  on  shore,  it  was  held  that  tha  tug  bad  00  elaim 
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for  lalfagv.  Skwibif  v.  HibherU  470.  In  such  cues,  the  master  of  the 
tug  is  not  released  from  all  responsibility  respecting  the  direction  of  the 
ship  towed ;  but  it  u  the  joint  duty  of  the  pilot  and  the  master  of  the  tug 
to  do  their  utmost  for  the  safety  of  the  ship.  Id,  [See  the  rule  in  collision 
cases,  Collision,  1.] 

4w  Of  a  derelict  subjected  to  Wreck  and  Sal?age  Act.    '*  Triionia,**  Snpp.  i. 

5.  Peculiarity  of  sal?age  cases  as  to  questions  of  costs.    "  WtOiam;'  109. 
See  Paicncx,  IX.,  1,  and  XI. 

Siamxm's  Wills— see  Will,  13. 

SnnnurmATioir,  decree  of,  which  had  been  issued  at  the  suit  of  the  Treasurer 
of  Queen  Anne's  Bounty  against  a  clerk  for  refusing  payment  to  that  cor- 
pontion  of  sums  advanced  under  1  and  2  Vict  c  106,  declared  null.  BUck  v. 
Aflbaon,  167.    The  treasurer  of  that  Corporation  has  not  a  right  to  sue. 

See  Peacticx,  VIII.,  2. 

SiavATUKK  of  testators,  proper  place  for— see  Ezbcdtion,  4. 

SoLDocas*  Wills— see  Will,  13. 

Skatutesi  construction  of: 
6  Will  4,  c.  14— 7a 
6&  7  Will. 4, c.  77—192. 
1  Victc  26—380,  434  and  paMim« 
1  &  2  Vict,  c  106-167. 
3&4  Vict  c.  86-119. 
6  &  7  Vict  c.  85—79. 
7&8Vict  c.  112—71. 
9 &  10  Victc.  99-1 10. 

Teiititt  House  Rulis,  construction  of— see  Collisiov,  3. 

Vbrdict,  in  sn  action  for  aim,  coil,  effect  of,  in  a  suit  for  divorce  by  reason  of 
adultery.  Fraser  v.  Fraaer,  20. 

Wagss,  suits  for,  by  masters  of  ships : 

1.  To  entitle  a  master  to  sue  in  rem,  the  owner  must  be  legally  bankrupt  or 
legally  insolvent  "  Great  Northern"  71.  So  that  where  the  owner  bad 
filed  a  declaration  of  insolvency  (declared  to  be  an  act  of  bankruptcy)  in 
Ireland,  but  no  Commission  was  sued  out,  a  protest  against  the  jurisdic- 
tion of  the  Court  of  Admiralty  was  sustained.   I<L  74. 

2.  Where  the  master  is  co-mortgagee  of  the  ship,  his  wages  subject  to  a  set- 
tlement of  his  accounts  with  the  mortgagee  in  possession.  "  Bepube"  348. 

Will: 

1.  Where  a  testator  bequeathed  his  whole  property  for  life  to  "  his  dear  wife 
E.,**  his  wife  H.  being  alive,  administration  with  will  annexed  refused  to 
£.,  to  whom  the  testator  had  been  married  d«/ac/o.     Be  Lambert,  94. 

2.  An  instrument  prepared  in  the  form  of  a  deed,  but  unsealed,  directing 
trusts  to  be  executed  after  the  testatrix's  death,  and  not  operative  as  a  deed, 
admitted  to  probate.    Be  Montgomery,  99. 

3.  Where  a  will  exhibited  alterations,  unattested,  and  a  codicil,  dated  thir- 
teen months  after,  was  attached  to  the  foot,  but  there  was  no  direct  evi. 
dence  when  the  alterations  were  made,  upon  internal  evidence,  the  will  as 
altered  was  admitted  to  probate.  Be  Bradley,  95,  186.  Unattested  memo- 
randa at  the  end  of  a  will,  on  which  was  written  a  codicil,  excluded  from 
probate.    Be  Baldwin,  293. 
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4.  A  paper,  erroneously  described  by  the  drawer  as  the  "  last  will  **  of  the 
testatrix,  who  had  a  subsisting  will,  admitted  as  an  addition  thereto.  Re 
Luffnuin,  186.  A  paper,  intended  by  the  testatrix  to  be  a  codicil  to  her 
will,  but  described  by  the  writer,  through  misapprehension,  as  her  "  last 
will  and  testament,**  admitted  as  a  codicil  to  the  will.    Re  Zanghom,  512. 

5.  Where  a  will  was  made  in  the  English  form  by  a  testatrix  (bom  at 
Smyrna,  of  Dutch  or  Russian  parents)  who  had  acquired  an  English  domi- 
cil  by  marriage,  and  resided,  after  her  husband's  death  until  her  own.  In 
the  Levant,  disposing  of  property  in  England,  held  to  be  subject  to  the 
English  law.     Gout  v.  Zimmemumn,  440. 

6.  A  letter,  signed  by  the  deceased,  but  not  attested,  containing  testamen- 
tary directions,  and  a  subsequent  paper  regularly  executed,  referring  to 
**  the  executors  nominated  in  my  will,**  being  the  persons  named  In  the  let- 
ter—admitted as  the  will  and  codicil  of  the  tesUtor.    Re  HaUy,  510. 

7.  Where  a  will  was  written  on  a  printed  form  misunderstood  by  the  writer, 
who  inserted  the  dispositive  part  after  the  conclusion  of  the  will,  part  only 
of  the  paper  admitted  to  probate.     Re  Sayer,  515. 

8.  A  will  and  codicil  pronounced  against  on  the  ground  of  fraud  and  conspU 
racy.    Wintle  v.  Ford^  517. 

9.  Where  a  testator,  residing  at  Guadaloupe,  in  his  will  referred  to  a  "letter 
enclosed,"  addressed  to  bis  executor  in  England,  which  letter  after  his 
death  was  not  forthcoming,  probate  of  the  alleged  contents  of  the  letter 
was  refused.    Re  Norman,  650. 

10.  A  will  of  1830,  written  the  day  before  the  testator's  marriage,  in  contem- 
plation of  that  event,  pronounced  for,  notwithstanding  birth  of  issue,  on 
evidence  of  adherence.     Tapster  v.  Hokzapffet^  564. 

11.  A  codicil,  varying  bequests  in  the  will,  to  the  benefit  of  the  drawer,  the 
testator  being  in  a  state  of  doubtful  capacity,  there  being  no  proof  of  know- 
ledge of  contents,  pronounced  against.    HiicheU  v.  Thmiuut  600. 

12.  A  pjaper,  not  in  form  testamentary,  containing  the  **  wishes**  of  the 
testatrix,  duly  executed ;  and  a  list  of  articles  referred  to  in  the  former 
paper,  pronounced  for  as  together  containing  the  will.     Re  Lowrey,  619. 

13.  Will  of  a  soldier,  in  actual  military  service,  executed  by  a  mark,  without 
proof  of  identity,  admitted.  Re  Prendergastt  92.  Of  a  mariner  at  sea, 
consisting  of  entries  in  a  book,  written  in  pencil.     Re  Thompton,  596. 

See  ATTESTATION^CAPACITT^DESTaUCTION— DOMICIL  —  ECCXMTRICITT 

^ExxcuTioN — Executors — Incorporation— Legact —  Lsoatxx  — 
Limitation  — Practice  (L  ;  XL;  XII.  1,  2,  4,  6,  7;  XIV.)  — 
RxruBUCATioN — Revival —  Revocation. 

Wreck  and  Salvage  Act,  proceedings  under.     **  Tritonia"  1 10,  Supp.  i. 


END  OF  VOL.  V. 


Printed  by  J.  &  H.  COX  (Brothers),  74  &7S>  Great  Queen  Street, 
IiiieoIn*t.Inn  Fields. 


ERRATA. 

P.  05,  marginal  note,  fw  "seventeen  months,**  rwd  "  twenty-five  months." 
P.  107,  bottom  of  page,  Jor  "  Dobsoh,*'  nad  *'  Dodsoh." 
P.  150,  line  3  from  bottom,  Jbr  "re-examination,**  read *' re-ezecution. ** 
P.  588»  line  7,  the  Proctor  for  the  pauper  retired  from  the  cause  be/bre  pub- 
lication of  the  evidence. 
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